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BARRYMORE  v.  ELLIS.  «7th^f  29th 

February  &  J  st 

Under  an  indenture  of  the  28th  of  February  1 794,  &  2d  March. 

the  Plaintiff,  Lady  Barn/more,  (who  was  then  the  widow    ^    ^  . 

^  .  Construction. 

of  Richard  Earl  of  Barrymore)  was  entitled  to  an  an-    Feme  Coverte. 

nuity  of  300  L  for  her  life.    She  afterwards  married  the    Separate  Use. 

Defendant  J.  3f .  Williams :   and,  by  an  indenture  ^„  anmiity  was 

dated  the  29th  of  IVlay  1795,  after  reciting  that,  upon  assigned  to 

the  treaty  for  the  marriage,  it  had  been  agreed  that  the  [rJJg^^p'j^y  jj^^ 

annuity  should  be  assigned  to  Trustees  for  the  sepa-  same  to  such 

rate  use  of  Lady  Barrymore  in  manner  aftermentioned ;  persons  as  Lady 

Williams  and  Lady  Barrymore  assigned  the  annuity  ^oiildrby^any 

to  trustees,  in  trust,  during  their  joint  lives,  to  pay  writing  signed 

the  annuity,  as  the  same  should  become  due  and      ^^J'  notwith- 
/        ,  standing  her  co- 

payable,   to   such  person  or  persons   and  tor  such  \erture,  appoint, 

intents  and  purposes  as  Lady  Barrymore  should,  Ay  hut  so  as  not  to 
any  writing  signed  with  her  name^  in  her  own  hand-  of  the  benefi^^^ 
writing,  notwithstanding  her  said  cover ture,  direct  or  thereof  by  sale 
appoint  J  but  so      not  to  deprive  herself  of  the  heiiefit  ^^^^^^ 

want  of  such 

appointment,  in  trust  to  pay  the  same  to  Lady  Barrymore,  for  her 
separate  use.  Held  that  Lady  Barrymore  has,  not  only,  a  limited 
power  of  appointment,  but  also,  under  the  latter  part  of  the  clause, 
the  general  uncontrolled  dominion  over  the  annuity. 
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.  ^  ^3^'  .  thereof  by  sale  or  other  anticipation ;  and^  for  want  of 
Barrtkore  direction  or  appointment y  to  pay  the  same  to  Lady 

^  Burrymore^  for  her  own  sole,  separate  and  peculiar  use 

Ellis.  and  benefit ;  it  being  thereby  agreed  and  declared,  be- 
tween and  by  all  the  parties  thereto,  that  the  annuity 
should  not  be  subject  to  the  debts,  control,  inter- 
ference or  engagements  of  J.  M.  Williams,  and  that 
the  receipt  or  receipts  of  Lady  Barrymore,  or  of 
any  person  or  persons  so  to  be  by  her  appointed 
to  receive  the  same  as  thereinbefore  was  mentioned, 
should,  notwithstanding  her  marriage  with  J.  M,  Wil- 
liams, be  a  sufficient  discharge  or  sufficient  discharges 
to  the  person  or  persons  paying  the  same  or  any  part 
thereof. 


By  an  indenture  dated  the  7th  of  November  1812, 
after  reciting  the  deed  of  the  28th  of  February  1794, 
and  that,  since  the  execution  of  that  deed.  Lady  Barry- 
more  had  intermarried  with  Williams,  and  that,  by 
virtue  thereof,  WiUiams  was  entitled  to  receive  the 
annuity  in  as  full  and  ample  a  manner  as  Lady  Barry- 
more,  before  her  marriage  with  him,  could  receive 
the  same  under  the  deed  of  the  28th  of  February 
1794:  Lady  Barrymore  wad  Williams,  in  consideration 
of  2,276  /.  paid  to  them  by  Harriett  Atkins,  assigned  the 
annuity  to  her.  The  object  of  the  Bill  was  to  have  that 
assignment  declared  fraudulent  and  void  and  delivered 
tip  to  be  cancelled. 

Miss  Atkins,  in  her  answer,  denied  that  she  had  any 
knowledge  or  notice  of  the  deed  of  May  1796 ;  and 
added  that  she  totally  disbelieved,  for  the  reasons 
which  she  stated,  that  any  such  deed  was  executed 
prior  to  the  execution  of  the  deed  of  November  1812. 
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Mr.  Knight  J  Mr.  Wakefield,  Mr.  Jacob  and  Mr. 
Girdlestoney  '}\m.  for  the  Plaintiff. 

Mr.  Spence,  Mr.  Barber,  Mr.  Wig  ram,  Mr.  Tur- 
ner,  Mr.  Bethell,  Mr.  Heathf^ld,  Mr.  Maclean,  Mr. 
Coleridge  and  Mr.  Watford,  for  the  Defendants. 

The  Vice-Chancellor,  in  the  course  of  his  judgmeut, 
observed  that  the  Plaintiff's  evidence  did  not  show  that 
the  deed  of  May  1796  was  in  existence  prior  to  the 
execution  of  the  deed  of  November  1812,  and  then  pro- 
ceeded thus : 


1836. 

'  V  ' 

Babrtmorb 
r. 

Ellis. 


Supposing,  however,  that  the  deed  of  1795  was  exe- 
cuted at  the  time  it  bears  date,  it  appears  to  me  to 
admit  of  this  construction,  namely,  that,  in  the  first 
instance,  it  is  a  grant  to  such  person  or  persons  as  Lady 
Barrymore  should,  in  a  given  manner,  appoint,  and, 
subject  thereto,  to  her  sole  use,  generally :  and,  if  that 
be  so,  then  it  was  competent  to  her  to  dispose  of  the 
annuity  without  executing  the  power  in  the  manner 
before  referred  to.  The  deed  does  not  say :  Do  and 
shall  pay  the  same  into  her  own  hands  &c  but,  sim- 
ply, "  to  her,  for  her  own  sole  use."  Then,  is  this  differ- 
ent from  a  limitation  to  such  uses  as  il.  shall,  in  a  certain 
manner,  appoint,  and,  subject  thereto,  to  A,  generally? 
In  my  opinion  this  is  within  the  spirit  of  Cox  v.  Cham* 
berlain  (a);  which  has  been  supported,  at  law,  by 
Roach  V.  Wadham  (ft)  and  Wilde  v.  Fort  (c).  For 
Lady  Barrymore  had  both  a  limited  power  of  appoint- 

(a)  4  Ves.  63 1 .  (b)6  East,  289. 

(c)  4  Taunt  334.  See  Sir  E.  Sugden's  observations  on  the 
cases  above  referred  to,  in  his  Treatise  on  Powers,  vol.  i  page 
45i>    seq.,  and  vol.  ii.  page  35,  note  s. 
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ment  and  the  general  uncontrolled  dominion  over  the 
property ;  and,  therefore,  if  we  find  her  conveying  the 
property  by  the  deed  of  1812,  the  grantee  will  take, 
notwithstanding  the  restrictions  imposed  on  the  power 
of  disposition. 


His  Honor  then  commented  upon  the  other  parts  of 
the  case,  and  concluded  by  stating  that  his  opinion, 
both  on  the  law  and  the  facts,  was  that  no  case  was 
made  against  <he  Defendants,  and,  consequently,  that 
the  Bill  must  be  dismissed  with  costs. 


1836: 
1  Gth  March. 


MACHELL  t;.  WEEDING*. 


fVm.  A  TESTATOR  devised  certain  freehold  and  copyhold 
Construction,  ^^^^q^  personal  property  to  his  wife,  for  life  ;  and 
Testator  devised  then  proceeded  as  follows  ;  "  And,  at  her  decease,  I  give 
^Jof^h^^r^^e-  bequeath,  to  my  son,  Joseph  Machell,  all  my  copy- 
but  if  Jo«^A  '  hold  estates,  lands,  messuages  and  tenements  situate 
should  die  with-  within  the  parish  of  Maiden  aforesaid,  with  all  the  grow- 
kaling'any  ch^  ing  crops  and  live  and  dead  stock  thereon,  the  same 
dren,  then  he      to  be  enjoyed  by  him  during  his  natural  life  :  but  if  my 

directed  that  son  Joseph  shall  die  without  issue,  not  leaving:  any  chil- 
the  lands  should   ,         /  „      ,         .      .     ,       ,       .  . 

be  sold  and  the    dren,  then  my  will  and  meainng  is  that  the  said  copy- 
proceeds  di-       hold  estates,  lands,  messuages,  and  tenements  shall  be 
vided  amoni^t 
his  three  other 

•ons ;  and  if  any  of  them  should  die  before  Joseph^  then  that  their 
■hares  should  be  divided  amongst  their  children.  Held  that  Joseph 
took  an  estate  tail. 

•  Ex  Relatione. 
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sold,  and  the  money  arising  from  such  sale  thereof, 
equally  divided  amongst  my  three  other  sons,  viz.  Wil^ 
liam  Machell,  James  Machell  and  John  Machell,  share 
and  share  alike :  and  if  any  or  either  of  my  three  sons 
last  named  shall  happen  to  die  before  my  said  son 
Josephy  the  respective  share  or  shares  of  money  arising 
from  the  sale  of  the  above-named  copyhold  estates,  shall 
be  divided  among  their  respective  children,  share  and 
share  alike." 

Joseph  Machell,  assuming  himself  to  be  tenant  in  tail 
of  the  copyhold  estates,  joined  with  his  mother  in  suflTer- 
ing  a  recovery  of  them  ;  and,  afterwards,  agreed  to  sell 
them  to  the  Defendant. 

The  purchaser  having  objected  to  complete  his  pur- 
chase, on  the  ground  that  Joseph  took  an  estate  for  life 
only,  the  Bill  was  filed  to  compel  a  specific  perfonnance 
of  the  agreement:  and  the  Master  having  reported 
in  favour  of  the  title,  the  Defendant  excepted  to  the 
Report. 

Mr.  Wiffram  and  Mr.  Garratt,  in  support  of  the 
exception : 

The  estate  given  to  Joseph  Machell  is  not  given  inde*- 
finitely,  but,  expressly,  for  his  life.  There  is  no  case  in 
which  an  express  estate  fur  life,  without  a  gift  to  the 
issue,  has  been  extended  to  an  estate  tail,  on  account, 
merely,  of  the  gift  over.  The  words:  "  not  leaving  any 
children,"  are  merely  explanatory  of  the  preceding 
words :  "  die  without  issue.*'  The  estates  are  directed 
to  be  sold  immediately  upon  Joseph's  death,  and  the 
money  is  to  be  divided  amongst  the  testator's  other 
sons. — [The  Vice-CJiancellor : — Suppose  Joseph  were 
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*  .  ' 

Macuell 
Wekdixg. 


to  have  one  child  only,  and  that  child  were  to  die  in 
the  lifetime  of  Jostph  leaving  issue,  would  the  gift 
over  take  effect  ?] — In  that  case  the  issue  would  be  dis- 
inherited :  but  that  is  the  fault  of  the  Testator,  and  not 
of  the  C'OurL  Ifyld  t.  Lewis  (a),  Robutson  v.  Robin' 
mm(b),  Dae  t.  WMer  {c\  Doe  v.  Frosted),  Roe  v. 
Jeffery(e\  Pellt  v.  BoHcmif),  Doe  v.  Dames  (^l), 
MeOisk  T.  Jieaisk(k\  Doe  t.  WetUm  (1). 

At  all  events,  the  question  is  a  doubtful  one ;  and, 
therefore,  the  purchaser  ought  not  to  be  compelled  to 
take  the  titie. 

Mr.  KMigkt  and  Mr.  Rogers  appeared  for  the 
Plaintiff: 


But  The  Vke-ChamcelloTf  without  hearing  them,  said : 

The  words :  die  without  issue,  not  leaving  any  chil- 
dren," may  be  taken  either  as  marking  out  one  event  or 
two.  Suppose  they  are  to  be  taken  as  referring  to  two 
events  ;  then  they  must  be  read  thus :  ^  die  without 
issue  amd  not  leaving  any  children,"  and  then  it  is  per- 
fectly manifest  that  the  TesUtor  did  not  mean  that  the 
estate  should  go  over  as  long  as  any  issue  of  the  first 
taker  should  be  in  existence.  But,  if  the  words  are  to  be 
considered  as  referring  to  one  event  only,  they  must,  in 
thai  ca$e,  be  taken  to  refer  to  the  greater  event,  that 
ift^  the  dying  without  bsue.  The  not  leaving  any  child, 
k  only  a  certain  mode  of  dying  without  leaving  issue. 


\  Atk, 
(f)  «  Yea.  t«5» 
i^c"^  I  Bam^iV  Aid.  713. 
yt^  3  Bam.    Aid,  546. 
W  7  T.lt5«iK 


(/)  Cro.  Jac  590. 
{g)  4  bam.  &  Add.  43. 
(A)  s  Bam.  &  Cress.  520. 
(t)  9  Bos.  &  Pull.  334. 
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Joseph  might  die  without  leaving  child ren^  but  not 
without  leaving  issue :  as,  for  instance,  if  be  were  to 
have  an  only  child,  and  that  child  were  to  die  in  his 
lifetime  leaving  issue. 

I  cannot  but  think  that  these  words  must  be  taken 
as  descriptive  of  dyin^  without  issue  :  and  I  consider  it 
to  be  a  settled  point,  that,  whether  an  estate  be  oriven  in 
fee  or  for  life,  or  generally,  without  any  particulai* 
limit  as  to  its  duration,  if  it  be  followed  by  a  devise 
over  in  case  of  the  devisee  dying  without  issue,  the 
devisee  will  take  an  estate  tail. 


1836. 
Machell 


Weeding. 


Exception  over-ruled. 


LLOYD  r.  LLOYD. 

By  articles  of  agreement,  dated  the  22d  of  October 
1777,  made  between  Evan  Lloyfl,  of  the  first  part, 
£van  Lloyd,  son  of  the  said  Evan  Lloyd ,  of  the  second 
part,  James  Stephens  and  Mary  his  wife,  of  the  third 
part,  and  George  Harries  and  Sylvanus  Lloyd  of  the 
fourth  part:  After  reciting  that  a  marriage  was  in- 
tended to  be  solemnized  between  Eivan  Lloyd  the 
younger  and  Esther  Stephens,  second  daughter  of 
James  Stephens,  who  was  then  an  infant,  and,  for 
securing  a  competent  maintenance  and  provision  for 
Esther  Stephens  in  case  the  marriage  should  take 
effect  and  she  should  survive  Evan  Lloyd  the  elder 
and  Evan  Lloyd  the  younger,  and  for  the  better  prefer- 
ment in  the  world  of  Evan  Lloyd  the  younger,  Evan 
Lloyd  the  elder  had  agreed,  in  case  the  marriage  should 
take  effect,  to  pay  200  /.  to  Evan  Lloyd  the  younger, 
uppn  the  solemnization  of  the  marriage,  and  also  to 
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convey  aud  settle  the  several  messuages,  tenements 
and  lands  thereinafter  described,  in  the  manner, 
to  the  uses,  and  upon  the  trusts  thereinafter  men- 
tioned :  and  that  James  Stephens  and  Mary  his 
wife,  in  consideration  of  the  intended  marriage  and 
for  the  better  provision  in  the  world  of  their  daughter, 
had  agreed  to  convey  the  moiety  of  the  messuage,  tene- 
ment and  lands  thereinafter  described,  in  the  manner, 
at  the  time,  to  the  uses  and  upon  the  trusts  therein- 
after mentioned,  and  also  to  pay  100  /.  to  Evan  Lloyd 
the  younger  upon  the  solemnization  of  the  marriage : 
It  was  agreed  between  the  parties  thereto,  and  Evan 
Lloyd  the  elder,  for  himself,  his  heirs,  executors,  admi- 
nistrators and  assigns,  covenanted  with  Evan  Lloyd 
the  younger,  his  heirs  and  assigns,  on  behalf  of  him- 
self and  Esther  Stephens^  his  intended  wife,  and  the 
issue  of  the  marriage,  that,  in  case  the  marriage  should 
take  effect  and  James  Stephens  and  Mary  bis  wife  or 
the  survivor  of  them  should,  as  soon  as  Esther  Stephens 
should  attain  her  age  of  21  years,  at  the  costs  and 
charges  and  upon  the  reasonable,  request  of  Evan 
Lloyd  the  younger,  or  Esther  Stephens,  convey  and 
assure  the  moiety  of  the  messuage,  tenement,  and  lands 
thereinafter  described,  to  the  uses  thereinafter  expressed 
concerning  the  same,  that  then  Evan  Lloyd  the  elder, 
his  heirs  and  assigns,  would,  at  the  costs  and  charges, 
and  upon  the  reasonable  request  of  Evan  Lloyd  the 
younger,  or  Esther  his  intended  wife,  or  their  heirs, 
convey  and  assure  unto  George  Harries  and  Sylvanus 
Lloyd  and  their  heirs,  the  messuage,  tenement  and 
lands,  called  Tynypwlly,  in  the  county  of  Carmarthen, 
and  also  the  messuage,  tenement  and  lands  called 
Brynmawr,  in  the  same  county.  To  hold  to  George 
Harries  and  Sylvanus  Lloyd,  their  heirs  and  assigns,  to 
the  use  of  Evan  Lloyd  the  elder,  his  heirs  and  assigns. 
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until  the  marriage,  and,  after  the  solemnization  thereof, 
to  the  use  of  JSvan  Lloyd  the  elder,  and  his  assigns,  for 
his  life,  and  after,  the  determination  of  that  estate,  to  the 
use  of  George  Harries  and  Sylvanus  Lloyd  and  their 
heirs,  for  the  life  of  Evan  Lloyd  the  elder,  in  trust  to 
preserve  &c.,  and,  after  his  decease,  then  as  to  the 
tenement  and  lands  called  Tynypwlly,  to  the  use  of 
Evan  Lloyd  the  younger,  and  his  assigns,  for  his  life, 
and,  after  his  decease,  then  to  the  use  of  Esther 
Stephens,  in  case  she  should  survive  Evan  Lloyd  the 
younger,  and  her  assigns,  for  her  life,  if  she  should  so 
long  continue  a  widow,  in  lieu  of  all  dower  which  she 
might  otherwise  claim  out  of  all  or  any  other  real 
estates  of  Evan  Lloyd  her  intended  husband ;  and, 
after  the  decease  of  Esther  Stephens  and  Evan  Lloyd 
the  younger,  or  the  second  marriage  of  Esther  Stephens, 
in  case  she  should  survive  Evan  Lloyd  the  younger,  to 
the  use  of  the  first  and  other  sons,  successively,  of  the 
body  of  Evan  Lloyd  the  younger,  on  the  body  of 
Esther  Stephens  to  be  begotten,  and  the  heirs  of  their 
bodies,  and,  for  default  of  such  issue,  to  the  use  of  the 
daughters  of  the  body  of  Evan  Lloyd  the  younger,  on 
the  body  of  Esther  Stephens  to  be  begotten,  and  of  the 
heirs  of  the  bodies  of  such  daughters  lawfully  issuing, 
to  take  as  tenants  in  common,  and,  for  default  of  such 
issue,  to  the  use  of  the  right  heirs  of  Evan  Lloyd  the 
elder;  and,  as  for  the  other  messuage,  tenement  and 
lands  called  Brynmatvr,  to  the  use  of  Evan  Lloyd  the 
elder  and  Ann,  his  wife,  for  their  Hves  and  the  life  of 
the  survivor  of  them,  and,  after  the  decease  of  the  sur- 
vivor of  them,  to  and  upon  the  same  uses  and  trusts  as 
were  thereinbefore  declared  concerning  the  messuage, 
tenement  and  lands  called  Tynypwlly,  charged  or  not 
charged  with  any  sum  or  sums  of  money  to  any  younger 
child  or  children  of  the  intended  marriage. 
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And,  iu  consideration  oFthe  intended  marriage  and  of  the 
covenant  thereinbefore  made  on  the  part  of  JEvan  Lloyd 
the  elder,  and  in  pursuance  of  the  agreement  on  the 
part  of  James  Stepfiens  and  Mary  his  wife,  it  was 
agreed  between  the  parties,  and  Stephens^  for  him- 
self and  for  Mary  his  wife,  their  heirs,  executors  and 
administrators,  covenanted  with  Evan  Lloyd  the 
younger,  his  heirs  and  assigns,  on  behalf  of  himself  and 
the  issue  of  the  marriage,  that,  in  case  the  marriage 
should  take  effect,  and  Evan  Lloyd  the  elder  and  his 
heirs  and  assigns  should  perform  the  covenant  therein- 
before contained  on  his,  her  and  their  parts,  then  James 
Stephens  and  Mary  his  wife  and  Esther  Stephens  their 
daughter,  or  the  survivor  or  survivors  of  them  and  all 
other  necessary  parties  would,  at  the  costs  and  charges 
and  upon  the  reasonable  request  of  Evan  Lloyd  the 
younger  or  the  issue  of  the  marriage,  convey  and  assure 
the  undivided  moiety  of  the  messuage,  tenement  and 
lands,  called  Glandead,  in  the  county  of  Pembroke,  to 
hold  to  George  Harries  and  Sylvanus  Lloyd,  their  heirs 
and  assigns,  to  the  use  of  James  Stephens  and  Alary  his 
wife,  for  their  lives  and  the  life  of  the  survivor  of  them, 
and,  after  their  decease  and  the  decease  of  the  survivor 
of  them,  then  to  the  use  of  Hvan  Lloyd  the  younger 
and  Esther,  his  intended  wife,  for  their  lives  and  the  life 
of  the  survivor  and  longest  liver  of  them,  if  Evan  Lloyd 
the  younger  should  continue  unmarried  after  the  de- 
cease of  Esther  his  intended  wife,  and,  after  their  several 
deceases  and  the  decease  of  the  survivor  of  them  or 
the  second  marriage  of  Evan  Lloyd  the  younger, 
then  to  the  use  of  the  first  and  other  sons  of  the 
body  of  Evan  Lloyd  the  younger,  on  the  body  of 
Esther  Stephens  lawfully  to  be  begotten,  successively, 
and  the  heirs  of  their  bodies,  and,  in  default  of  such 
issue,  then  to  the  use  of  all  the  daughters  of  the  hodfy 
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of  Evan  Lloyd  the  younger  on  the  body  of  Esther 
Stephens  lawfully  to  be  begotten  and  the  heire  of 
their  bodies,  such  daughters  and  the  heirs  of  their 
bodies  lawfully  issuing  to  take  as  tenants  in  common, 
and,  for  want  of  such  issue,  to  the  use  of  the  right  heirs 
of  Esther  Stephens  for  ever. 

And  Evan  Lloyd  the  elder,  for  himself,  his  heirs  &c., 
and  James  Stephens,  for  himself  and  Mary  his  wife,  his 
and  her  heirs  &c.  &c.  severally  covenanted  with  George 
Harries  and  Sylvaniis  Lloyd,  their  heirs  and  assigns,  that 
all  the  premises  thereinbefore  mentioned  should,  at  all 
times  thereafter,  be  peaceably  and  quietly  held  and  en- 
joyed according  to  the  several  uses  thereof  declared  and  in 
manner  thereinbefore  covenanted  to  be  granted  and  con- 
veyed, without  the  lawful  let,  suit  &c.  of  Evan  Lloyd 
the  elder  and  Ann  his  wife,  James  Stephens  and  Mary 
his  wife,  their  heirs,  assigns,  or  any  other  person  what* 
soever :  And  that  Evan  Lloyd  the  elder,  his  heirs  and 
assigns,  and  James  Stephens  and  Mary  his  wife,  their 
heirs  and  assigns,  would,  at  all  times  thereafter,  at  the 
costs  and  upon  the  request  of  Evan  Lloyd  the  younger, 
or  Esther  Stephens,  their  heirs  or  assigns,  do  such  other 
acts  for  the  further  conveying  and  assuring  the  here- 
ditaments thereinbefore  covenanted  to  be  conveyed,  to 
and  for  the  several  uses  and  trusts  thereinbefore  declared 
thereof,  as  by  Evan  Lloyd  the  younger,  or  Esther 
Stephens,  their  heirs  or  assigns,  should  be  reasonably  re- 
quired. And  Evan  Lloyd  the  elder  covenanted  with 
Evan  Lloyd  the  younger,  to  pay  200 1,  to  Evan  Lloyd 
tlie  younger,  upon  the  solemnization  of  the  marriage. 
And  Stephens  covenanted  with  Evan  Lloyd  the  younger, 
that,  in  case  the  marriage  should  take  effect  and  his 
wife  should  survive  him,  then  she  should  pay  to  Evan 
Lloyd  the  younger  and  to  Esther  his  wife,  in  case  she 
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should  survive  her  intended  husband,  an  annuity  of  8  /. 
during  the  life  of  her,  Mary  Stephens,  out  of  the  rents  of 
Glandead. 

Esther  Lloyd  attained  21  in  March  1778.  Tliere 
was  issue  of  the  marriage  four  sons  and  one  daughter. 

Evan  Lloyd  the  elder  and  his  wife  died  in  the  lifetime 
of  Evan  Lloyd  the  younger.  Evan  Lloyd  the  elder 
never  made  any  conveyance  either  of  Tynypwlly  or 
Brynmatcr  pursuant  to  his  covenant  in  the  articles ;  and, 
on  his  death,  those  estates  descended  to  Evan  Lloyd 
the  younger.  In  1813  Evan  Lloyd  the  younger  died 
intestate,  and,  thereupon,  Tynypwlly  and  Brynmawr 
descended  to  his  eldest  son  John  William  Lloyd.  In 
1826  John  William  Lloyd  died,  having  devised  Tyny- 
pwlly and  Brynmawr  to  his  wife,  Rebecca  Lloyd,  in  fee. 
In  1829  Esther  Lloyd  died.  In  1830  David,  the  second 
son  of  Evan  Lloyd  the  younger  and  Esther  his  wife, 
suffered  a  recovery  of  Tynypwlly  and  Brynmawr  to  the 
use  of  himself  in  fee. 

At  the  date  of  the  articles,  the  estate  called  Glandead 
was  subject  to  a  mortgage  in  fee ;  and  the  equity  of  re- 
demption was  settled  on  James  and  Mary  Stephens  for 
their  lives,  with  remainder  to  their  daughter,  Esther,  in 
tail.  Some  years  afterwards,  the  mortgage  was  fore- 
closed, and,  thereby,  Stephens*&  covenant  in  the  articles 
became  incapable  of  being  performed.  Stephens  sur- 
vived Evan  Lloyd  the  elder,  several  years,  and  died  in 
January  1794.    Mrs.  Stephens  died  in  December  1799. 

The  Bill  was  filed  by  David  Lloyd  against  Rebecca 
Lloyd,  the  widow  and  devisee  of  John  William  Lloyd 
charging  that  it  was  the  general  purpose  and  intent 
of  the  articles  to  secure,  by  means  of  the  covenants. 
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Lloyd 

V. 


a  competent  maintenance  and  provision  for  Esther  1836. 
Stephens,  in  case  she  should  survive  Evan  Lloyd 
the  younger,   and    that,  regard  being  had  to  such 
general  purpose  and  intent,  the  covenants  ought  not  to  Lloyd 
be  construed  as  dependent  upon  each  other :  and  pray- 
ing that  it  might  be  declared  that  the  covenant  by 
Evan  Lloyd  the  elder,  for  the  settlement  of  Tynypwl/y 
and  BrynmawTy  ought  to  be  performed,  and  that  the 
Plaintiff,  as  the  eldest  surviving  son  and  heir  in  tail  of 
Evan  Lloyd  the  younger,  might  be  declared  to  have  be- 
come entitled,  under  that  covenant  and  the  recovery,  to 
Tynypwlly  and  Brynmawr  in  fee,  and  that  Rebecca 
Lloyd  might  be  decreed  to  convey  those  estates  to  him 
accordingly. 

Rebecca  Lloyd,  in  her  answer,  submitted  whether 
the  covenants  in  the  articles  ought  to  be  construed  as 
dependent  covenants,  and  whether  the  performance  of 
one  of  them  ought  to  be  enforced  separately  from  the 
other. 

Mr.  Knight,  Mr.  Wilbraham  and  Mr.  Girdlestone, 
jun.  for  the  Plaintiff: 

It  is  plain  that  the  articles  in  question  were  prepared 
by  an  unskilful  person.  According  to  the  recitals,  the 
agreement  to  settle  the  estates,  was  unqualified;  and 
the  covenants  for  quiet  enjoyment  and  further  assurance 
are  unconditional  also.  It  is  clear,  therefore,  taking  the 
whole  of  the  instrument  together,  that  the  parties  meant 
tlie  covenants  in  the  operative  part  of  it,  to  be  inde. 
pendent  of  each  other. 

Besides,  marriage-articles  are  construed  differently 
from  all  other  agreements.  The  marriage  is  the  prin- 
cipal consideration :  and,  though  the  covenants  are 
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expressed  to  be  made  in  consideration  of  each  other, 
they  are  considered,  so  fur  at  least  as  the  issue  are  con- 
cerned, as  independent  covenants ;  and  the  Court  will, 
at  the  suit  of  the  issue,  compel  one  of  the  parties  to 
perform  his  covenant,  notwithstanding  the  other  party 
may  have  failed  in  the  performance  of  his  covenant. 
Harvey  v.  Ashley  {a),  Perkins  y.  Thornton  (b),  Crofton 
V.  Ormsby{c\  North  v.  Ansellid).  Stephens  and  wife 
had  life-interests  only  in  the  estate  which  they  agreed 
to  settle,  and,  consequently,  their  covenant  could  be  of 
no  avail :  it  would  be  absurd,  therefore,  to  suppose  that 
LloyiTs  covenant  was  intended  to  be  conditional  on  the 
performance  of  Stephens's  covenant,  which  never  could 
be  perfoi-med. 

Mr.  Jacob  and  Mr.  Blake  for  the  Defendant  : 

The  meaning  of  the  parties  was  to  make  the  per- 
formance of  UoycTs  covenant  dependent  upon  the 
performance  of  Stephens's  covenant :  for,  at  the  date  of 
the  articles,  Glandead  was  subject  to  a  mortgage,  and  it 
was  extremely  doubtful  whether  Stephens  would  be 
able  to  settle  it  according  to  his  covenant.  None  of  the 
cases  that  have  been  cited,  decide  that,  if  the  husband's 
father  agreed  to  make  a  settlement  provided  the  wife's 
father  made  one,  the  children  of  the  marriage  could  en- 
force the  covenant,  whether  it  was  performed  on  the 
part  of  the  wife's  father  or  not.  All  that  those  cases 
decide  is  that,  wliere  unconditional  covenants  are  en- 
tered into  by  the  relations  of  the  husband  and  wife,  the 
Court  will,  at  the  suit  of  the  children,  enforce  the 
covenant  on  one  side,  notwithstanding  the  covenant  on 
the  other  side  may  not  have  been  performed.    In  this 


(a)  3  Atk.  607.   See  610  &  61 1 .     (c)  2  Scho.  &  Lef.  C02. 

(b)  Arab.  502.  (d)  a  P.  W.  618. 
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case,  before  LloyeTs  covenant  can  be  enforced,  it  must 
be  shown  that  the  event  in  which  it  was  to  operate,  has 
arisen.  That  event,  however,  has  not,  nor  ever  can 
happen.  Sumner  v.  Powell  (e),  Alexander  v.  Cros- 
Morton  v.  Lamb{g\  Glazebrookv.  fVoodrow{h). 

The  Vice-Chancellor  : 

The  only  question  in  this  case,  is  what  was  the  true 
meaning  of  the  parties.  I  accede  to  what  has  been 
said,  namely,  that,  if  it  had  been  plainly  put,  in  the  in- 
strument, that  the  covenant  by  JEvan  Lloyd  should  be 
executed  only  in  case  the  covenant  by  Stephens  should 
be  executed,  and  vice  versa,  then  one  covenant  ought 
not  to  be  decreed  to  be  performed  without  the  other. 
But  the  question  is  whether  the  parties  have  really  said 
so.  The  fairest  way  to  determine  that  question  is  to  con- 
sider what  is  the  literal  meaning  of  the  very  words  which 
they  have  used.  Now,  first  of  all,  Lloyd  covenants  that, 
in  case  the  intended  marriage  should  take  effect,  and 
Stephens  and  wife  should,  as  soon  as  their  daughter 
Esther  Stephens  should  attain  21,  convey  the  moiety  of 
the  messuage,  tenement  and  lands  thereinafter  described, 
to  the  uses  thereinafter  expressed  concerning  the  same, 
then  Evan  Lloyd  the  elder  would  convey  the  messuage, 
tenement  and  lands  called  Tynypwlly,  and  also  the 
messuage,  tenement  and  lands  called  Brynmawr,  to 
the  uses  and  upon  the  trusts  thereinafter  expressed  con- 
cerning the  same :  and  then  Stephens  covenants,  for  him- 
self and  his  wife,  that,  in  case  the  marriage  should  take 
effect,  and  Evan  Lloyd  the  elder  should  perform  the 
covenant  thereinbefore  contained  on  his  part,  then 
Stephens  and  wife  and  their  daughter,  would  convey 


1836. 


Lloyd 
Lloyd. 


{e)  2  Mer.  30.  (g)  7  T.  R.  125. 

(/)  Lloyd  &  Gould,  145.         {h)  ST.  R.  366. 
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the  moiety  of  the  messuage,  tenement  and  lands  called 
Glandeady  to  the  uses  and  upon  the  trusts  thereinafter 
mentioned  concerning  the  same.  Therefore  Stephens 
covenants  to  do  an  act,  in  the  event  of  an  act  being  pre- 
viously done  by  Lloyd,  the  doing  of  which  is  to  be 
preceded  by  the  act  that  Stephens  is  to  do.  It  is  but 
fair  to  conclude  that  the  parties  could  not  have  meant 
anything  so  absurd.  Lloyd's  covenant  was  to  be  per- 
formed upon  the  solemnization  of  the  marriage ;  but 
Stephens's  covenant  was  not,  and,  indeed,  could  not  be 
performed  until  some  time  afterwards,  namely,  until  his 
daughter  attained  21 :  and,  if  she  had  died  under  21 
leaving  issue,  that  covenant  could  not  have  been  per- 
formed at  all.  It  would  be  absurd,  however,  to  suppose 
that  the  parties  meant  that  no  provision  should  be  made 
for  the  issue  of  the  marriage  in  the  event  of  Esther 
dying  under  age. 

The  instrument  is  informal  from  beginning  to  end. 
In  the  first  place,  it  is  not  usual,  in  marriage-articles, 
to  omit,  as  a  party,  so  important  a  person  as  the 
intended  wife:  Esther,  however,  is  not  made  a  party  to 
the  articles.  In  the  next  place,  it  is  recited  that  Evan 
Lloyd  the  elder  had  agreed,  in  case  the  intended  mar- 
riage should  take  effect,  to  pay  the  sum  of  200  /.,  and 
also  to  convey  the  messuages,  tenements  and  lands 
thereinafter  described,  in  the  manner,  to  the  uses  and 
upon  the  trusts  thereinafter  mentioned ;  and  also  that 
Stephens  and  wife  had  agreed  to  convey  the  moiety 
of  the  messuage,  tenement  and  lands  thereinafter  de- 
scribed, in  the  manner,  at  the  time,  to  the  uses  and  upon 
the  trusts  thereinafter  mentioned,  and  also  to  pay  the 
sum  of  100 /.  to  Evan  Lloyd  the  younger,  upon  the 
solemnization  of  the  marriage.  Now,  although  there 
is  a  covenant  by  Evan  Lloyd  the  elder,  to  pay  the  200/., 
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there  is  no  covenant  on  the  part  of  Stephens,  to  pay  the 
100  /. :  and,  although  there  is  no  recital  of  any  agree- 
ment for  payment  of  the  annuity  of  8  there  is  a  cove- 
nant, on  the  part  of  Stephens,  to  pay  that  annuity. 
Again  :  in  default  of  issue  male  of  the  marriage,  Lloyd's 
estate  is  limited  to  the  use  of  the  daughters,  as  tenants 
in  common ;  but,  when  you  come  to  the  limitation  of 
Stephens's  estate  in  default  of  issue  male,  the  daughters 
and  the  heirs  of  their  bodies  are  made  to  take  as  tenants 
in  common.  It  is  evident  that  the  person  who  prepared 
these  articles,  did  not  use  his  understanding  as  he  wrote : 
for,  after  having  used  language  that  was  correct,  he 
departs  from  it,  in  the  subsequent  part  of  the  instrument, 
and  uses  language  that  is  incorrect 


1836. 


Lloyd 

V, 

Lloyd. 


It  seems  to  me,  taking  the  whole  of  the  instrument 
together,  that  the  real  intention  of  the  parties  was  that 
Uoyd  should  settle  his  estate  in  a  given  manner,  and 
that  Stephens  should  settle  his  estate  in  a  given  manner ; 
and  that  they  did  not  intend  that  there  should  be  no 
settlement  at  all,  if  either  party  capriciously  refused. 


The  form  of  the  covenants  for  title  also  tends  to 
show  that  it  wag  not  the  intention  of  the  parties  that 
these  covenants  should  be  dependent  covenants.  For 
Lloyd  and  Stephens  covenant  that  all  the  premises 
thereinbefore  mentioned  should,  at  all  times  thereafter, 
be  quietly  held,  possessed  and  enjoyed  according  to  the 
several  uses  thereof  Umited  and  declared  and  in  manner 
thereinbefore  covenanted  to  be  granted  and  conveyed. 
That  is  an  absolute  covenant  that  the  estates  should 
stand  limited  to  the  uses  before  declared. 


My  opinion  is  that  the  true  construction  of  these 
articles,  is  that  Lloyd  should  settle  his  estate  in  the 
Vol.  VIIL  c 
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1836.        manner  proposed,  and  that  Stephens  should  settle  his 
^  estate  in  the  manner  proposed  ;  and,  therefore,  the  estates 

of  Tynypwlly  and  Brynmawr  must  be  conveyed  to  the 
Llotd.       Plaintiff,  according  to  the  prayer  of  the  Bill. 


1836: 
2i8t  March. 


Practice. 
New  Orders. 
Dismissal. 

By  the  4th  and 
i6th  Orders, 
four  months 
must  elapse 
after  the  filing 
of  the  answer, 
before  the  Bill 
can  be  dismissed 
for  want  of  pro- 
secution: but 
the  intervals 
mentioned  in 
the  1 9th  Order 
must  be  reckon- 
ed, unless  they 
occur  in  the 
first  two  months. 


MARRIOTT  V.  TARPLEY. 

The  answer  of  the  Defendant  TaTyfe^  was  filed  on 
the  30th  of  May  1836.  Mr.  Koe,  on  his  behalf,  now 
moved  to  dismiss  the  Bill  for  want  of  prosecution.  The 
notice  of  motion  was  served  on  the  7th  of  January  1836. 

Mr.  Turner,  for  the  Plaintiff,  said  that,  under  the  4th 
and  10th  of  the  New  Orders,  a  Defendant  could  not 
move  to  dismiss  until  after  the  expiration  of  two  suc- 
cessive periods  of  two  months  each  or  112  days,  from 
the  time  of  filing  his  answer ;  and  tliat,  by  the  19th 
Order,  the  time  between  the  last  seal  after  Trinity 
Term  and  the  first  seal  before  Michaelmas  Term,  and 
between  the  last  seal  after  Michaelmas  Term  and  the 
first  seal  before  Hilary  Term,  was  not  to  be  reckoned  : 
that  the  last  seal-day  after  Trinity  Term  1835,  was  the 
24th  of  July ;  and,  there  having  been  no  seal-day  be- 
fore Michaelmas  Term,  the  first  excepted  period  ex- 
tended to  the  2d  of  November,  the  first  day  of  that 
Term :  that  the  last  seal-day  after  Michaelmas  Term, 
was  the  21st  of  December;  and,  there  having  been  no 
seal-day  before  Hilary  Term  1830,  the  second  excepted 
period  extended  to  the  11th  of  January,  the  first  day  of 
that  Term ;  and,  consequently,  when  the  notice  of 
motion  was  served,  eight  of  the  112  days,  were  unex- 
pired.   The  Jttorneif-genei'al  v.  Jones  (a). 

(a)  ,1nte,  vol.  5,  page  246. 
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The  Vice-Chancellor  said  that  the  19th  Order  ap- 
plied only  to  the  two  months  mentioned  in  the  4th 
Order,  as  was  decided  in  The  Attorney-general  v.  Jones; 
and  that,  in  computing  the  two  months  mentioned  in 
the  16th  Order,  the  Plaintiff  was  not  entitled  to  the 
benefit  of  the  19th  Order. 


1836. 

*  V  ' 

Marriott 
Tarpley. 


The  Plaintiff  then  undertook  to  speed. 


DANIELL  V.  AUSTEN.  ^^36: 

21st  March. 


On  the  16th  of  December  1836,  the  Defendant  moved  Practice 
to  dismiss  the  Bill  for  want  of  prosecution.    The  Plain-  Dismissal. 
tiff  appeared  and  gave  the  undertaking  prescribed  by  Orders. 
the  16th  amended  Order.*    He  did  not,  however,  serve  Under  the  16th 
subpoena  to  rejoin  within  three  weeks  from  the  date  of  amended  Order, 
his  undertaking,  nor,  indeed,  until  after  the  Defendant  Jou^jl"e  ^ sutJ 
bad  served   him   with   notice  of  another  motion  to  pcena  to  rejoin 
dismiss.  within  three 

weeks  fn>m  the 

„    XI   1  If  .  r  1  1  date  of  his  un- 

Mr.  Bethellf  in  support  of  the  second  motion,  con-  dertaking  to 

tended  that,  under  the  16th  Order,  the  Plaintiff  was  speed,  unless  he 

bound  to  serve  a  subpoena  to  rejoin  within  three  weeks  JJJ^gj^n*  to^ex- 

from  the  date  of  his  undertaking.  amine  witnesses. 

*  The  order  made  on  giving  the  undertaking,  is  stated  in 
Smith's  Prac,  ist  edit.  238,  to  be  as  follows :  *'It  is  ordered 
that  the  Plaintiff  do  file  a  replication,  serve  subpoenas  to  re- 
join, and  obtain  and  serve  an  order  for  a  commission  to 
examine  witnesses,  if  he  require  such  commission,  within 
three  weeks  from  this  time,  and  give  rules  to  produce  wit- 
nesses and  pass  publication  in  term,  and  set  the  cause 
down  for  hearing  and  serve  subpoenas  to  hear  judgment  in 
term,  or,  in  default  thereof,  that  the  Plaintiff's  bill  do  stand 
dismissed  out  of  this  Court  with  costs.'* 

c  2 
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 V  ' 

DaNI£LL 
AVSTSN. 


Mr.  Wakefield,  for  the  Plaintiff,  said  that  the  three 
weeks  applied  only  to  the  obtaining  and  serving  the 
order  for  a  commission,  and  not  to  the  service  of  the 
subpcena  to  rejoin ;  and  that,  where  the  Plaintiff  did  not 
require  a  commission  (as  was  the  case  here)  the  limit  of 
the  three  weeks  was  not  imposed. 


Mr.  Betkell,  in  reply,  said  that  the  object  of  the 
16th  Order  was  to  compel  a  Plaintiff,  who  had  been 
served  with  notice  of  a  motion  to  dismiss,  to  proceed, 
immediately,  to  put  his  cause  at  issue :  that  the  order 
fDr  a  commission  could  not  be  obtained  until  the  cause 
was  at  issue,  that  is,  until  after  a  subpcena  to  rejoin  had 
been  served  ;  and,  therefore,  the  subpoena  must,  of  ne- 
cessity, be  served  within  the  three  weeks :  that,  if  the 
construction  of  the  order  which  Mr.  Wakefield  con- 
tended for,  were  the  true  one,  it  would  be  in  the  power 
of  a  Plaintiff  who  did  not  want  a  commission,  to  post- 
pone, indefinitely,  the  putting  of  his  cause  at  issue. 

The  Vice-Chancellor  said  that,  as  the  Plaintiff  did 
not  require  a  commission,  the  limit  of  three  weeks  did 
not  apply;  and,  as  the  Plaintiff  had  served  the  sub- 
pcma  to  rejoin  within  the  time  required  by  the  old 
practice,  the  motion  must  be  refused. 
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TAYLOR  V.  HARRISON.  »B36: 

22nd  March. 


On  the  9th  of  January  1836,  the  Plaintiff  delivered  Orders 
exceptions  to  the  answer  for  insufficiency ;  and,  on  the  Insufficiency. 
18th,  he  obtained  an  order  for  referring  the  answer.  Practice. 
On  the  26th,  the  order  and  exceptions  were  left  in  The  An  order  for  re- 
Master's  office  and  a  warrant  to  proceed  was  obtained,  ferrin^  an  an- 
On  the  foUowing  day,  a  copy  of  the  order  and  the  ^enV  m^^^^ 
warrant,  were  served  on  the  Defendant's  clerk  in  Court,  served  as  well  as 

On  the  29th  The  Master  allowed  the  exceptions.  obtained  before 

^  the  expiration 

of  the  six  days 

Mr.  Knight  and  Mr.  Teed,  for  the  Defendant,  now  allowed  by  the 
moved  to  take  The  Master's  report  off  the  file,  for  ir-  ^^[^^^^ 
regularity.  They  said  that  the  Plaintiff  had  not  referred  Orders, 
the  answer  within  the  six  days  allowed  by  the  6th  of 
Lord  LynrfAar^^'s^Orders,  because,  he  had  not  served 
the  order  of  reference  within  that  period  ;  and  that 
Peace  v.  Hodgson  (a)  decided  that  there  could  be  no 
reference,  without  service  of  the  order. 

Mr.  Wakefield  and  Mr.  W.  T.  S.  Daniel  for  the 
Plaintiff: 

An  order  for  referring  an  answer  for  insufficiency, 
operates  from  the  time  when  it  is  pronounced,  and  not 
from  the  time  of  its  service.  The  form  of  the  order 
shows  that  it  need  not  be  served  {b).  All  that  is 
required  is  to  serve  the  warrant  that  is  taken  out  on 
leaving  the  order  in  The  Master's  office.  By  the  12th 
Order,  the  Plaintiff  is  bound  to  obtain  The  Master's 
Report  within  a  fortnight  from  the  date^  not  from  the 


(a)  AntCy  vol.  7,  page  347.      (b)  See  Hand  s  Prac.  80. 
c  3 
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service  of  the  order.  In  orders  that  reqnirolto  ^  served, 
h  is  expressly  directed  that  notice  of  them  shall  be 
given  (c).  This  is  further  illustrated  by  the  16th  and 
17th  amended  Orders,  .in  which  service  is  expressly 
provided  for. 

The  Vice- Chancellor  said  that  the  question  was 
decided  by  Peace  v.  Hodgson,  and  granted  the 
motion  (e/). 


1836. 


Taylor 

V. 

Harrison. 


i8a6: 
S4th  March. 


SIMMONS  t?.  SIMMONS. 


WiU. 
Construction. 

Testator  gave 
all  his  real  and 
personal  pro* 
perty  to  his 


William  SIMMONS  made  his  'win,  dated  the 
24th  of  May  1833,  in  the  following  words :  "  I  devise 
all  my  real  estates,  freehold  land,  or  freehold  premises, 
goods  chattels  or  property  of  any  kind  soever  which 
I  may  die  seised  or  possessed  of,  unto  and  to  the  use 
of  my  brother,  Gtvin  Simmons  (whom  I  hereby  nomi- 

daughterfor  her  ^ate  my  executor)  upon  trust  to  carry  into  effect  the 
separate  use  for  j  i  j 

life:  ^'atherde-  ^^'usts  as  follows,  (that  is  to  say)  that  he  shall  dispose 
cease,  she  shall  of  all  or  any  of  my  property  as  he  shall  deem  best  for 
wHlThe'same  to  benefit  of  my  dearly  beloved  daughter  Elizabeth 
her  issue;  but  in  Simmons,  to  whom  I  leave  all,  during  her  life,  for  her 

case  of  her  dying  separate  use,  upon  her  own  receipts,  and  free  from  the 

without  issue,  I,,  i      j.      r  1- 

wish  the  proper-  debts,  control,  and  mterference  of  any  husband  mease 

ty  to  go  to  my  she  marries  ;  at  her  decease,  she  shall  be  at  liberty  to 
brother  and  sis-     •n  ai.  ^    1      •  ■  1  •  *  «  1 

ter  for  their  ^^^^  ^  "^^  issue,  as  she  may  thmk  fit ;  but, 

lives.  In  the  in  case  of  her  dying  without  issue,  I  wish  the  property 
event  of  my 

brother's  death  prior  to  the  death  of  my  daughter,  then  to  the 
children  of  my  brother."  Held  that  the  daughter  took  an  estate 
tail  in  the  realty,  and  an  absolute  interest  in  the  personalty. 

(c)  See  Hand's  Prac  81.  {d)  AfTirmed  by  the  Lord 

Chancellor,  1  Myl.  and  Craig,  274. 
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to  go  to  my  dear  brother  and  sister,  Gtoin  Simmons  and 
Ann  Simmons,  for  their  natural  lives,  share  and  share 
alike.  In  the  event  of  my  brother  Gwin's  death  prior 
to  the  death  of  my  daughter,  then  to  the  children  of  the 
said  Gmn  Simmons,  share  and  share  alike." 

The  question  was  what  interest  the  testator's  daugh- 
ter Elizabeth,  took  in  her  father's  property,  under  the 
will. 

Mr.  Kniffht  and  Mr.  Koe,  for  the  Plaintiff,  Elizabeth 
Simmons,  contended  that  she  took  an  estate  tail  in  the 
real  property ;  and,  as  the  real  and  personal  property  were 
both  of  them  disposed  of  in  the  same  clause,  that  she 
took  an  absolute  interest  in  the  personalty.  Genery  v. 
Fitzgerald  {a). 

Sir  Wm.  Home  and  Mr.  Viggott,  for  the  Defendant 
Gioin  Simmons,  said  that  the  testator  intended  that 
bis  daughter  should  have  a  life-interest  only,  with  a 
testamentary  power  of  disposition  in  favour  of  certain 
defined  and  limited  objects,  namely,  her  issue ;  and  that 
the  words :  "  in  case  of  her  dying  without  issue,"  meant, 
in  case  of  her  having  no  issue  to  whom  she  could  will 
the  property :  that  Gwin  Simmons  was  to  take  the  pro- 
perty in  the  event  of  his  being  alive  at  the  death  of 
Elizabeth  Simmons ;  but,  if  he  should  be  then  dead,  his 
issue  were  substituted  for  him;  so  that  the  testator 
looked  at  the  time  of  his  daughter's  death,  as  the  period 
at  which  the  interests  of  the  parties  in  remainder  were 
to  be  determined  ;  and,  therefore,  he  must  have  intended 
to  give  her  a  life-interest  only.  Roe  v.  Jeffery  (b),  Tar- 
get  V.  Gaunt  (c). 

(a)  Jac.  4(>8.        (ft)  7  T.  R.  589.       (c)  i  P.  W.  432. 
C  4 


^  V  ' 

Simmons 
v. 

SiMHOMS. 
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Simmons 
r. 

SiMMOMSir 


Mr.  Wigram  and  Mr.  Shadwell,  for  the  children  of 
Gwin  Simmons : 

The  limitations  over  are  to  take  effect  if  the  daughter 
shall  die  without  issue  living  at  her  death :  it  is  not  an 
indefinite  failure  of  issue  which  is  contemplated.  If 
this  construction  be  given  to  the  will,  then  every  per- 
son for  whom  the  testator  intended  to  provide,  will  be 
provided  for.  If  the  other  construction  prevails,  the 
interests  will  be  precarious :  for,  if  Gunn  Simmons  do 
not  die  in  the  lifetime  of  the  Plaintiff,  no  interest  is 
given  to  his  children.  The  circumstance  that  life- 
interests  only  are  given  upon  failure  of  the  Plaintiff's 
issue,  is  strongly  in  favour  of  the  construction  that 
we  contend  for.  Roe  v.  Jeffery.  So  is  the  circum- 
stance that  children  are  substituted  for  the  parent 
to  whom  a  life-estate  only  is  given:  so  also  is  the 
circumstance  that  the  other  construction  would  give  an 
absolute  interest  in  the  personal  estate.  Although  the 
words  dying  without  issue,"  may  be  construed  differ- 
ently as  to  real  and  personal  estate,  the  construction  is, 
prima  facie,  the  same  as  to  both.  Pinbury  v.  ElMn  {d). 
Bellv.  Phyn{e.) 

The  Vice-Chancellor  said  that  he  thought  the  words  : 
"  in  case  she  marries,"  belonged  to  the  preceding  part  of 
the  sentence ;  and  that  he  had  no  doubt  that  Elizabeth 
Simmons  took  an  estate  tail  in  the  lands  of  inkeritance, 
and  an  absolute  interest  in  the  personalty,  which  was 
disposed  of  in  the  same  clause  as  the  lands. 

(d)  I  P.  W.  563.  (e)  7  Ves.  453. 
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BAKER  V.  MARTIN.  ^H^i 

125th  March. 

rp  ....       '  ^  ' 

1  HE  testator  in  the  cause^  by  his  will,  appointed  his  Executor 
son,  James  Bakery  one  of  his  executors:  and,  by  a 
codicil,  after  reciting  that  he  had  done  so,  and  that  it  Testator  direct- 
would  be  a  duty  which  would  occupy  much  of  his  son's  should^ he^an- 
time  and  attention,  he  directed  that  100/.  should  be  nually  paid  to 
annually  paid  to  his  son,  for  his  trouble  in  superintend-       of  his  exe- 
ing  his  concerns  and  keeping  accounts,  until  a  final  set-  trouble  in  super* 
tlement  of  his  affairs  should  take  place,  and  which  he  intending  his^ 
directed  to  be  a  remuneration  in  the  nature  of  salary,  finaf ^ttiement* 
and  over  and  above  any  legacy  he  had  given  to  his  son  of  his  ^airs 

by  his  will.  take 

place.  The  exe- 
cutor proved 

James  Baker  proved  the  will,  and  acted  in  the  exe-  and^acted. 

Some  time  after 

cutionofit.  thetestator'* 

death,  a  suit  was 

Some  time  after  the  testator's  death,  a  suit  was  in-  ^^®^[n*g^^^^^^^ 

stituted  for  the  administration  of  his  estate.     The  of  his  estate: 

Master^  in  taking  the  accounts  under  the  decree,  disal-  but  no  receiver 

lowed  all  the  payments  of  the  annuity  from  the  first  J^^^  ^me  of^fhe 

day  of  payment  after  the  bill  was  filed  ;  and,  on  that  assets  were  still 

account,  James  Baker  excepted  to  the  report.  outstanding. 

^  ^  Held  that  the 

annuity  did  not 

Some  of  the  assets  still  remained  outstanding ;  and  cease  on  ac- 

no  receiver  had  been  appointed.  P^""* 

'^^  institution  of 

the  suit. 

The  Vice-Chancellor  allowed  the  exception,  saying 
that,  unless  it  was  shown  that  the  trouble  of  the  execu- 
torship had  ceased,  he  could  not  hold  that  the  annuity 
had  ceased. 
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'83<^-  Sir  W.  Home,  Mr.  Knight,  Mr.  Wakefield,  Mr.  Koe, 

Mr.  Turner  and  Mr.  Cofendjre appeared  for  the  different 
parties. 


1836:  HOOD  V.  BEAUCHAMP. 
i8(h  April. 

""""^      '  The  object  of  the  Plaintiffs  was  to  prove  that  William 

Ptdigreel  JennenSj  deceased,  the  person  under  whom  they  claimed, 
— was  descended  from  Humphrey  Jeimens :  and,  for  that 

kJorder  to  p^^^  purpose,  they  produced  a  book  intituled  "  Evidences  of 

that  the  person  Christianity,  by  Parker  Bishop  of  Ely,"  which  was 

Se  ^claimed  P^^'is*^e^      ^^^^  and  contained,  on  the  inside  of  the 

was  descended  ^^er,  the  following  entry:   Elizabeth  Jennens,  her  book, 

from  H.J.  pro-  I6th  June  1680,  the  gift  of  Humphrey  Jenjiens,  her 

duced  an  old,  ^  . ,  „ 
religious  book, 
containing  the 

Mhwing^ntryi      Thomas  Collins^  the  owner  of  the  book,  deposed  that 

book,  15th  June  grandmother,  who  died  in  1796,  gave  him  the  book 

1680,  the  gift  about  a  year  before  her  death,  and  his  grandfather  took 

fet^ It'^did  delivered  it  to  him  after  his  grand- 

not  appear  by  mother's  death  :  that  his  grandmother  used  to  tell  him 

whom  the  entry  that  her  father,  Jeremiah  Smith,  married  Elizabeth 
was  made  *  but 

the  book  con-  J^nnens,  and  that  Elizabeth  Jennens  was  the  daughter 

tained,  in  other  of  Humphrey  Jennens :  that  he  had  never  heard  in  whose 

^les^of Uieb^s  ^^^^^^^                         when  it  was  made ;  but 

of  other  mem-  he  knew  it  was  made  prior  to  1798  (in  which  year 

^hiclf  ^ere  ^^^^^^"^  Jennens  died)  because  he  saw  it  at  the  time 

proved  to  be  in  when  the  book  was  given  to  him :  that  the  book  con- 

their  Other's  tained,  on  the  back  of  the  163d  page,  entries  of  the 

^!5^J^rJL^°^''  births  of  the  children  of  Elizabeth  Jennens  and  her 
ana  moreover 

the  book  liad  husband,  in  the  handwriting  of  the  witness's  grandfather, 
been  preserved 

by  the  family.  Held  that  the  first-mentioned  entry  was  admissible  in  evidence. 
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who,  before  he  delivered  the  book  to  the  witness,  said : 
Stop,  I  shall  put  the  family  in  before  1  give  it  you," 
and  then  made  the  last-mentioned  entries :  that  the  book 
also  contained,  on  the  back  of  the  207th  page,  entries  of 
the  births  of  the  children  of  the  witness's  grandfather 
and  grandmother,  which  were  made,  by  the  former,  at 
the  same  time  as  the  entries  on  the  back  of  the  16^ 
page. 

At  the  hearing  of  the  Cause, 

Sir  Charles  WetherelU  Sir  William  Home^  Mr. 
Wigram  and  Mr.  PhUlimore^  for  the  Defendants,  con- 
tended that  the  first-mentioned  entry  was  not  evidence^ 
as  it  was  not  proved  to  have  been  made  by  Humphrey 
Jennens, 

The  Vice-chancellor  said  that  the  book  was  a  religi- 
ous book,  and,  therefore,  might  be  classed  with  a  Bible 
or  a  Prayer-book;  but  that  the  admissibility  of  the  entry, 
did  not  alone  depend  upon  the  nature  of  the  book  in 
which  it  was  made :  that  the  book  was  held  to  be  of 
value  by  the  &mily  and  had  been  preserved  by  them, 
not  only  because  it  was  connected  with  their  religious 
belief,  but  because  it  contained  an  important  family 
memorial,  and,  on  that  account,  the  grandfather,  before 
he  delivered  it  to  his  grandson,  thought  it  right  to  make 
the  other  entries  in  it.  His  Honor  added  that  as,  in 
Slaney  v.  Wade  (a),  he  considered  the  copy  of  the  mural 
inscription  to  be  receivable  in  evidence,  because  it  had 
been  preserved  by  Moreton  Aglionhy  Slaney^  as  con- 
taining facts  relating  to  his  family ;  so,  in  this  case,  he 
was  of  opinion  that  the  book  was  admissible  for  the 
purpose  for  which  it  was  produced,  as  it  had  been  pre- 


1836. 


Hood 

V. 

BSAUCHAMP. 


(fl)  Ante^  vol.  7,  page  595. 
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1836.        served  by  the  family  on  account  of  its  containing  an  im- 
portant family  memorial. 

Hood 

Beauchamp.  Wakefield    and    Mr.  Eldertan 

appeared  for  the  Plaintiffs. 


1836: 
21  St  April. 

*^      -/  ' 

Demurrer. 
Insolvent 
Debtor, 


A  Bill  was  filed 
by  an  insolvent 
debtor,  against 


KAYE  V.  FOSBROOKE. 

The  case  made  by  the  Bill,  was  that  the  mortgagee  of 
an  estate  belonging  to  the  Plaintiff*  having  advertised 
the  estate  to  be  sold  under  a  power  of  sale  contained  in 
the  mortgage-deed,  the  Plaintiff*  instructed  the  Defend- 
ant Foshrooke  to  attend  at  the  sale,  and,  if  5,000/. 
should  not  be  bid  for  the  estate,  to  buy  it  in  for  him  ;  that 
3,650  /.  only  having  been  bid,  Foshrooke  bought  in  the 


A.  (who  was  in 

possession  of  an  estate  for  3,700/.,  and  had  it  conveyed  to  himself  in  fee  ; 


estate  claimed 
by  him)  and  his 


assignees. 


al- 


that,  at  and  for  some  time  before  the  sale,  the  Plaintiff* 
was  imprisoned  for  debt,  and  had  since  taken  the  benefit 
of  the  Insolvent  Debtors' Act;  that  the  PlaintiflT  and 
his  assignees  had  requested  Foshrooke  to  join  in  a  sale 
of  the  estate  for  the  benefit  of  the  Plaintiff*  and  his  cre- 
ditors ;  and  that  the  Plaintiff' had  requested  his  assignees 
sive  of  incurring  either  to  institute  a  suit  or  to  allow  the  PlaintiflT  to  sue, 
personal  expen*  jj^  their  names,  for  the  same  relief  as  was  sought  by  the 
Bill;  but  that  the  assignees,  being  apprehensive  of 
incurring  personal  expenses,  had  refused  so  to  do ;  that 
the  estate,  if  sold,  would  not  only  produce  sufl&cient  to 


leging  that  the 
assignees  had 
refiised  to  sue 
for  the  estate 
because  they 
tjoere  apprehen- 


sesy  but  that 
they  were  will- 
ing to  concur  in 
a  sale  of  it  for 
the  benefit  of 


the  Plaintiff*  and 

his  creditorsi,  and  that,  if  the  estate  were  sold,  the  proceeds  would  be 
sufficient  to  pay  the  creditors  and  to  leave  a  considerable  surplus ;  and 
praying  that  A,  might  be  declared  to  be  a  trustee  of  the  estate  for 
the  Plaintiff  and  his  creditors,  and  Uiat  it  might  be  sold  and  the  pro- 
ceeds paid  to  the  assignees,  and  that  A.  might  be  restrained  from 
proceeding  with  an  action  which  he  had  brought  against  the  I'laintiff. 
A  demurrer  to  the  bill  was  allowed. 
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pay  the  Plaintiff's  debts,  but  would  leave  a  considerable 
surplus  for  the  Plaintiff.  The  Bill  prayed  that  FoS' 
brooke  might  be  declared  a  Trustee  of  the  estate  for  the 
Plaintiff  and  his  creditors,  subject  to  a  lien  thereon  for 
the  3,700  /. ;  that  the  estate  might  be  sold  and  the  pro- 
ceeds applied  in  payment  of  that  sum  (the  Plaintiff  and 
his  assignees  being  willing  to  confirm  any  mortgage  made, 
by  Fosbrooke,  on  the  estate  to  enable  him  to  pay  the 
3,700 1.)  and  that  the  residue  of  the  proceeds  might  be 
paid  to  the  assignees,  for  the  benefit  of  the  Plaintiff 
and  his  creditors,  and  that  Fosbrooke  might  be  re- 
strained from  proceeding  with  an  ejectment  which  he 
had  brought  against  the  Plaintiff  in  the  Court  of 
Conmion  Pleas  at  Lancaster,  for  the  recovery  of  part 
of  the  estate. 

Fosbrooke  demurred  for  want  of  equity.  The  assig- 
nees also  were  Defendants,  but  did  not  demur. 

Mr.  Knight  and  Mr.  Rogers,  in  support  of  the  de- 
murrer, said  that  an  insolvent  debtor's  title  to  property, 
whether  legal  or  equitable,  was  wholly  vested  in  his 
assignees,  and  that  he  had  no  right  to  sue,  unless  there 
was  fraud  and  collusion  between  the  assignees  and  the 
person  who  was  answerable  to  them  :  that,  in  this  case 
there  was  no  charge  of  collusion ;  and,  although  it  was 
alleged  that  there  would  be  a  surplus  after  payment  of 
the  creditors,  that  allegation  was  not  sufficient  to  main- 
tain the  Bill.  Benfield  v.  Solomons  (a),  Spragg  v* 
Binhes  (6),  Tarleton  v.  Hornby  (c),  Hammond  v.  Alt- 
wood  (d),  Saxton  v.  Davis  (e).  Bowser  v.  Hughes  (/). 


1836. 

^      ^  ^ 

Katk 
FosBaouKE. 


(a)  9  Ves.  77. 

(*)  5  Ves.  583. 

(c)  1  You.  &  Col.  172. 


(flO  3  Madd.  158. 
(e)  18  Ves.  73. 
(/)  1  Anst.  101. 
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1836.  Mr.  Jdcoh  and  Mr.  Geldart  in  support  of  the 

'       "       '  Bill  : 

Katr 

The  Defendant  is  suing  the  Plaintiff,  and,  at  the 
FosBROOKx.  same  time,  insists  that  the  Plaintiff  has  no  right  to  sue 
him.  Judgment  is  obtained  very  expeditiously  in  the 
Court  of  Common  Pleas  at  Lancaster.  Before  the 
assignees  can  file  a  Bill  for  an  injunction,  a  meeting  of 
the  creditors  must  be  convened,  of  which  14  days' 
notice,  at  the  least,  must  be  given ;  and  then  the  consent 
of  the  Insolvent  Debtors'  Court  must  be  obtained :  so 
that  the  action  will  be  determined  long  before  a  Bill 
for  an  injunction  to  restrain  it,  can  be  filed. 

The  cases  cited  in  support  of  the  demurrer,  arose 
either  under  the  Bankrupt  Act,  or  under  some  Insol- 
vent Debtors'  Act  prior  to  that  now  in  force  (^),  or 
there  was  no  allegation  that  there  would  be  a  surplus 
after  payment  of  the  creditors.  In  this  case,  there  is 
not  only  that  allegation,  but  also  what  is  quite  a  suf- 
ficient charge  of  collusion.  Barton  v.  Tattersall  (h), 
Gedge'  y.  Traill  (i),  Lowndes  v.  Taylor  (k\  and  Ran- 
dall V.  Mumford  (J). 

The  Vice-Chancellor  : 
The  Bill  cannot,  I  think,  be  sustained,  unless  the 
Plaintiff  can  make  out  that  this  is  not  a  case  in  which 
the  Insolvent  Debtors'  Court  can  interfere. 

Generally  speaking,  the  whole  estate  of  a  prisoner 
who  takes  the  benefit  of  the  Insolvent  Debtors'  Act,  is 
vested  in  his  assignees ;  and  there  it  must  remain  unless 

{g)  7  Geo.  4,  chap.  57.  {k)  1  Madd.  423. 

(A)  1  Russ.  &  Wyl.  237.  (/)  18  Ves.  424. 

(f)  Ibid.  281,  note. 
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it  can  be  shown  that,  by  reason  of  its  being  there^  gross 
injustice  would  be  done:  for  I  observe  that,  by  the 
37th  section  of  the  Act  it  is  enacted  :  "  That  it  shall  be 
lawful  for  the  said  Court,  or  a  Commissioner  thereof  on 
his  circuit,  upon  such  inquiry  so  made  as  aforesaid,  to 
ascertain  the  produce  of  the  estate  and  effects  of  any 
such  insolvent,  to  be  divided  among  his  or  her  creditors, 
and  to  direct  the  distribution  thereof,  and  to  take  all 
such  measures  and  make  such  orders  as  shall  be  neces- 
sary for  the  compelling  of  the  proper  disposition  and 
distribution  thereof  according  to  this  Act ;  and  that  if 
it  shall  at  any  time  appear  to  the  said  Court  or  Com- 
missioner that  any  dividend  or  dividends  shall  have 
remained  in  the  hands  of  any  such  assignee  or  assignees 
for  the  space  of  12  calendar  months  next  following  the 
declaring  thereof  by  such  assignee  or  assignees,  or  for 
the  space  of  12  calendar  months  next  following  any 
order  of  the  said  Court,  made  for  the  declaring  or 
making  thereof,  it  shall  and  may  be  lawful,  to  and  for 
the  said  Court  or  Commissioner,  to  order  and  direct 
that  such  unclaimed  dividend  or  dividends  shall  be, 
immediately,  paid  into  the  said  Court,  to  the  credit  of 
the  estate  of  such  insolvent;  and,  in  default  of  the 
payment  of  the  same  by  the  time  which  shall  be  limited 
by  the  said  Court  or  Commissioner  for  that  purpose,  it 
shall  and  may  be  lawful,  to  and  for  the  said  Court  or 
Commissioner,  to  make  such  summary  remedy  for  that 
purpose  by  a  distress  and  sale  of  the  goods  and  chattels 
of  such  assignee  or  assignees,  as  to  the  said  Court  or 
Commissioner  shall  seem  proper;  and  if  no  suflScient. 
distress  can  be  found,  then  and  in  such  case  the  said 
Court  or  Commissioner  shall  be  at  liberty  to  commit 
the  offender  to  the  prison  of  the  King's  Bench,  or  to 
the  common  gaol  of  any  county  in  which  such  offender 
shall  be  or  shall  usually  reside,  without  bail  or  main- 
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prize,  there  to  remain  until  the  said  Court  or  Commis- 
sioner shall  make  order  to  the  contrary."  I  infer,  from 
this  section,  that  if  it  appeared  to  the  Court  or  to  the 
Commissioner,  that  an  individual  was  endeavouring  t3 
obtain  possession  of  an  estate  belonging  to  the  prisoner, 
and  the  assignees  did  not  choose  to  interfere,  the  Court 
would  take  all  necessary  steps  to  make  the  estate 
available  to  the  creditors. 

This  Bill  repi-esents  a  case  which  one  can  scarcely 
understand.  It  charges  that  the  estate  is  of  the  value 
of  5,000/.  and  upwards,  and,  if  it  were  properly  sold, 
there  would  be  a  considerable  surplus  after  payment,  in 
full,  of  all  the  Plaintiff's  creditors;  that  the  Plaintiff 
and  his  assignees  had  applied,  to  Fosbrooke,  to  join  in  a 
sale  of  the  estate,  they  being  willing  to  confirm  any 
mortgage  made,  by  Fosbrooke,  for  securing  part  of  the 
purchase-money.  The  Bill  then  represents  that,  on  the 
proceedings  in  the  ejectment  being  commenced,  the 
Plaintiff  applied  to  his  assignees  and  requested  them  to 
institute  a  suit  for  the  purpose  of  obtaining  such  relief  as 
was  sought  by  the  Bill ;  but  that  the  assignees,  being 
apprehensive  of  incurring  personal  expenses,  had  refused 
either,  themselves,  to  institute,  or  to  allow  the  Plaintiff, 
in  their  names,  to  institute  such  suit :  and  then  it  asks 
that  the  hereditaments  may  be  sold  &c.,  the  Plaintiff 
and  his  assignees  being  willing  to  confirm  any  mortgage 
that  may  have  been  made  thereon  by  the  defendant, 
in  respect  of  any  monies  that  have  been  applied  in 
payment  of  the  purchase-money,  and  that  the  residue 
of  such  monies  may  be  paid  to  the  assignees,  for 
the  benefit  of  the  Plaintiff  and  his  creditors.  It  ap- 
pears, therefore,  that  the  assignees  have  refused  to  insti- 
tute a  suit,  and  yet  the  Bill  represents  that  they  are 
willing  to  concur  in  a  sale,  and  they  are  the  persons  to 
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whom  it  asks  that  the  money  may  be  paid.   This  is  very  1836. 

unlike  collusion :  and,  in  my  opinion,  there  is  nothing, 

on  the  face  of  the  Bill,  which  can  be  fairly  said  to  be  Kaye. 

collusion :  and,  as  I  understand  the  Act,  there  is  no  Fosbrookk 

ground  to  suppose  that  any  damage  will  accrue  to  the 

Plaintiff,  by  the  refusal  of  the  assignees  to  interfere  with 

the  ejectment. 

My  opinion  is  that  no  case  is  made  out  by  which  this 
Bill  can  be  sustained ;  and,  consequently,  the  Demurrer 
must  be  allowed  (m). 


MORRIS  V.  SMITH, 
rp  '837: 
i  HE  Serjeant-at-arms  had  taken  the  Defendant,  and,  Hth  December. 

afterwards,  suffered  him  to  escape.  ^ 

Practice. 
Process. 

Mr.  PuTviSf  for  the  Plaintiff,  now  moved  for  a   

taking  the  De- 
Mr.  Wakefield  J  nndcus  curitB,  mentioned  a  case  of  fendant,  suffered 

Andrews  Y.  WaUon  in  which,  the  Bill  having  been  dis-  ^»mtoMca[^: 

,  a  second  order 

nussed  with  costs,  the  Plaintiff  was  taken  on  an  at-  for  the  Serjeant- 

tachment  for  non-payment  of  the  costs,  and  was  after-  at-arms  was 
wards  discharged,  with  the  Defendant's  consent,  by 
reason  of  some  irregularity  in  the  proceeding.  The 
Defendant  then  took  the  Plaintiff  on  a  second  attach- 
ment, for  the  same  cause,  and  Lord  Brougham,  C. 
refused  to  dischai^e  him. 

The  Vice-chancellor  said  that  there'must  be  a  second 
tnrder  for  a  Serjeant-at-arms. 

(«)  See  Barton  v.  Jayne,  ante^  vol.  7,  page  34,  and  Lautour 

Holcambef  pott. 

Vol.  VIIL  d 


34^ 


CASES  IN  CHANCERY. 


1837: 
December. 

^  V  ' 

Practice. 
Affidavit  of 
Service, 

An  affidavit  of 
service  of  notice 
of  a  motion  or 
of  a  petition, 
must  be  made, 
at  the  latest, 
before  the  rising 
of  the  Court  on 
the  day  on  which 
the  application 
is  made. 


LORD  MILLTOWN  v.  STUART. 

The  Vice-chancellor,  on  a  motion  in  this  Cause  made 
by  Mr.  Knight  Bnux,  said  that  he  had  conferred  with 
The  Lard  Chancellor^  and  that  his  Lordship  had  de- 
cided that,  where  an  application  to  the  Coart  was  made 
either  by  motion  or  by  petition,  and  the  opposite  party 
did  not  appear,  no  order  ought  to  be  drawn  up,  unless  the 
aflSdavit  of  service  of  the  notice  of  the  motion  or  of  the 
petition,  were  filed,  at  the  latest,  before  the  rising  of  the 
Court  on  the  day  on  which  the  application  was  made. 


1836: 
27th  April. 

Jurisdiction, 
Charity 
Petition. 

The  Court  has 
no  jurisdiction 
to  decide  upon 
a  petition  pre- 
sented under 
52  G.  3,  c.  101, 
uhere  the 
parties  claim 
adversely  to 
each  other. 


IN  THE  MATTER  OF  DEAN  CLARKE'S 
CHARITY. 

William  CLARKE,  D.  D.,  and  formerly  Dean  of 
Winchester,  made  his  will  dated  the  22d  of  April  1679, 
and,  partly,  in  the  following  words :  I  give  the  sum  of 
50  /.  and  all  my  wearing  apparel  to  St.  PauVs  Cathedral, 
London,  for  and  towards  the  rebuilding  the  same,  if  so 
good  a  work  nmy  proceed :  Item,  I  devise  and  bequeath, 
assign  and  set  over  all  that  my  lease  for  years  taken  of 
the  Dean  and  Chapter  of  St.  PauVs,  London,  of  certain 
lands,  tithes  &c,  lying  in  the  parish  of  TiUingham  in 
the  county  of  E$sex,  and  all  my  interest  in  the  same, 
unto  Sir  John  JBramston,  Knight  of  the  Bath,  I%omas 
Raymond,  Seijeant-at-Law,  Mr.  Robert  Pocock,  clerk, 
my  cousin  Thomas  Hackett,  Esq.,  and  Mr.  John  Clarke, 
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clerk,  and  Sir  Francis  Gerrard,  Bart.,  in  trust  for  the 
uses  and  purposes  hereafter  named  (that  is  to  say)  in 
the  first  place,  to  raise  so  much  money,  in  the  manner 
as  is  hereafter  specified,  as  may  be  a  sufficient  fine 
fix»m  time  to  time  for  the  renewing  the  said  lease  every 
seventh  year  or  otherwise  as  occasion  is  offered  and  as 
is  usually  observed  and  done  by  others  the  tenants  of 
the  said  Dean  and  Chapter,  and  also  effectually  and 
duly  to  renew  the  same  accordingly,  that  so  the  said 
lease  by  such  constant  renewing  may  be  perpetuated 
to  enable  the  said  Trustees  to  perform  and  pay  the 
several  farther  trusts  and  payments  hereafter  named 
(that  is  to  say)  to  the  several  sons  and  daughters  of 
clergymen  as  followeth — (The  testator  then  gave  pecu- 
niary legacies  amounting  to  2,040/.):  and,  from  and 
after  the  said  several  sums  are  raised  and  trusts  per- 
formed as  aforesaid,  in  further  trust  also,  for  and  towards 
the  augmenting  of  10  small  vicarages  or  other  ecclesi- 
astical benefices  with  cure,  to  pay  unto  the  incumbents 
of  each  of  them  30/.  per  annum  for  ever,  which  said 
benefices  are  to  be  specified  in  a  codicil  unto  this  my 
will  annexed :  and,  if  it  please  God  that  I  depart  this 
life  before  I  have  specified,  in  the  said  codicil  or  other- 
wise,  all  the  particular  benefices  so  to  be  augmented, 
then  my  said  Trustees  are  to  pay  the  said  augmenta- 
tions fo  such  and  so  many  as  I  shall  have  then  named, 
and  also  such  and  so  many  more,  making  up  in  all  the 
number  of  ten,  as  the  Bishop  of  London  for  the  time 
being,  together  with  the  Dean  and  Chapter  of  St.  PauVsy 
London,  my  worthy  landlords,  shall  nominate  and 
appoint,  to  be  perpetually  vested  and  stated  in  such 
augmentations  as  absolutely  as  if  they  were  of  my  own 
express  nomination,  which  pious  office  I  do,  with  all 
humility,  request  they  would  perform  in  case  God 
prevents  me  that  I  do  it  not  myself,  declaring  it  further 
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1836.       my  will  that  all  the  aagmentations  of  such  small  bene- 
fices so  to  be  named  by  them,  shall  be  in  such  parishes 

^  .  where  the  impropriations  are  in  the  hands  of  laymen, 
Clarkes  ,  1,1..  ,      ,1  .         1  X 

Charitt     ^        others,  and,  if  it  may  be,  likewise  in  market 

towns  or  populous  parishes :  and,  to  the  end  that  these 
trusts  may  be  easier  to  my  Trustees,  I  nominate  and 
appoint  my  good  cousin  Mr.  Abraham  Preston  to  be 
their  assistant  or  agent  in  all  matters  necessary  to  the 
performance  of  the  said  trust ;  and,  for  his  care  herein 
and  for  the  affection  I  bear  to  him,  I  do  give  him,  out 
of  the  profits  of  the  said  lease,  50  /.  per  annum,  during 
his  life,  or  so  long  as  he  shall  continue  agent  upon  the 
said  estate ;  and,  from  and  after  his  death  or  otherwise 
quitting  the  said  employment,  my  Trustees  shall  no- 
minate and  appoint,  from  time  to  time,  some  other 
expert  and  responsible  person  and  agent  to  execute  and 
perform  all  such  orders  of  my  Trustees  as  were  to  be 
performed  and  executed  by  my  cousin  Abraham 
Preston  as  aforesaid,  and  shall  allow  the  said  person  or 
agent,  out  of  the  profits,  so  much  as  they  shall  think 
convenient  and  answerable  to  his  care  and  pains,  always 
remembering  that  it  is  to  be  paid  out  of  an  estate  wholly 
designed  for  charity:  all  which  augmentations  to  ten 
small  benefices,  together  with  50/.  per  annum  during 
my  cousin  Preston's  life  or  agency  upon  the  estate, 
amounts,  in  all,  to  350/.  per  annum.  Note,  that  the 
whole  estate  willed  for  these  pious  uses,  when  I  pur- 
chased the  same,  was  500/.  per  annum  clear,  besides  the 
church  rent  and  entertainment,  wherefore  the  remaining 
150/.  per  annum  above  the  said  350/.  per  annum  I 
allot  partly  for  abatement  of  rents,  and  partly  for  taxes 
to  the  King,  partly  for  incident  charges  of  the  trust,  and 
the  remainder,  annually,  to  be  set  apart  for  and  towards 
the  raising  a  fine  against  the  next  renewing  of  the  lease, 
which  I  hope,  in  every  seven  years,  may  be  sufficient 
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to  renew  the  same,  without  diminishing  any  part  of  the 
augmentations ;  yet,  if  such  annual  remainder  will  not 
be  sufficient  to  make  up  a  full  fine,  then  I  will  that 
what  is  wanting  of  the  fine,  should,  by  my  Trustees,  be 
made  up  and  defalked  out  of  the  augmentations,  that 
so  the  lease  and  the  augmentations  may  be  secured  to 
be  continued  for  ever :  and,  if  it  happen  there  be  no 
abatements  of  rents  or  that  there  be  improvements,  then 
I  will  that  my  Trustees,  after  incident  charges,  taxeSi 
and  fine  as  aforesaid  be  provided  for,  pay  the  overplus, 
as  it  shall  arise,  for  and  towards  the  rebuilding  and 
repairing  of  the  Cathedral  Church  of  St.  PauVs,  LmdonJ* 

The  testator  made  a  codicil  which  commenced  as 
follows :  A  catalogue  of  ten  small  vicarages  or  eccle- 
siastical benefices  with  cure  of  souls  which  I  mention 
in  my  will  to  be  augmented,  are  as  followeth  in  this 
codicil.'*  The  testator  then  named  four  benefices 
only;  and  died  without  having  made  any  addition 
to  them :  and,  thereupon,  the  Bishop  of  London  and  the 
Dean  and  Chapter  of  St.  PauVs,  in  pursuance  of  the 
request  contained  in  the  will,  executed  a  deed,  dated 
the  27th  of  January  1698,  whereby  they  nominated 
six  other  vicarages  to  receive,  together  with  the  four 
named  in  the  codicil,  the  benefit  of  the  augmentations 
provided  by  the  will :  and  the  benefices  mentioned  in 
the  deed,  together  with  the  four  named  in  the  codicil, 
bad  ever  since  received  the  benefit  of  the  endowment, 
and  had  been  considered  the  objects  of  the  testator's 
bounty. 

New  Trustees  were  from  time  to  time  appointed 
of  the  will,  and  the  lease  was  from  time  to  titne  renewed 
by  the  Trustees,  the  last  renewal  being  for  21  years 
from  Michaelmas  1829. 
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For  many  years  after  the  testator's  death,  the  clear 
income  of  the  estate  was  not  suflScient  to  pay  30  /•  a 
year  to  each  of  the  incumbents  of  the  ten  vicarages ; 
but,  since  1780,  it  had  been  more  than  suflBcient  for 
that  purpose :  and,  in  every  year  since  1780,  the  Trus- 
tees had  divided  the  whole  net  income  of  the  estate 
equally  between  the  incumbents  of  the  ten  benefices, 
under  the  impression  that  the  incumbents  were  alone 
entitled  thereto  according  to  the  true  construction  of 
the  will. 

In  January  1834,  an  information  was  filed,  in  the 
Court  of  Chancery,  by  the  Attomet/  General,  against 
the  Dean  and  Chapter  of  St.  PauFs  and  the  Trustees, 
insisting  that  such  disposition  of  the  net  income  of  the 
estate  was  a  breach  of  trust  and  contrary  to  the  will 
and  intention  of  the  testator,  and  praying  that  the 
charity  might  be  established,  and  that  it  might  be 
declared  that  the  whole  of  the  clear  income  of  the 
estate,  after  providing  for  the  fines  on  renewal  and  pay- 
ment of  the  Receiver's  salary  and  the  necessary  expenses 
of  the  Trustees,  was  applicable  to  the  augmentation  of 
the  ten  vicarages,  and  of  so  many  other  poor  vicarages 
or  ecclesiastical  benefices  with  cure,  being  lay  impro- 
priations, as  the  income  would  suffice  to  augment  by 
the  addition  of  30  /.  per  annum  to  each  of  such  vicar- 
ages or  benefices,  and  that  no  pai-t  of  such  income  was 
applicable  to  the  rebuilding  or  repairing  St.  Pau/'s 
Cathedral ;  and  that  it  might  be  referred  to  one  of  the 
Masters  of  the  Court  to  settle  a  scheme  for  the  due 
application  of  the  surplus  income  of  the  estate. 

The  answer  of  the  Trustees  submitted  the  questions 
raised  by  the  information,  to  the  judgment  of  the  Court. 
Tlie  answer  of  the  Dean  and  Chapter,  after  stating  that 
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no  sufficient  funds  were  provided^  or  in  fact  existed  for  i83< 
the  maintenance  and  keeping  in  repair  of  St.  PauFs  ' 
Cathedral,  insisted  that,  according  to  the  intention  of 
the  testator  and  according  to  the  true  construction  of 
his  will,  30/.  per  annum  and  no  more  ought  to  be  ap- 
plied, out  of  the  income  of  the  estate,  in  augmentation 
of  each  of  the  vicarages  before  mentioned,  and  that  the 
surplus  income  ought  to  be  applied  in  repairing  and 
keeping  in  repair  St.  PauCs  Cathedral. 

The  information  was  heard  before  The  Master  of  the 
Soils  on  the  15th  of  December  1835,  and  was  dismissed 
with  costs. 


In  February  1836,  the  Trustees  presented  a  petition 
under  52d  Geo.  3,  c.  101,  which,  after  stating  as  above, 
alleged  that«  in  consequence  of  the  information  and  of 
the  proceedings  taken  in  the  suit,  the  petitioners  were, 
for  the  first  time,  informed  that  the  Dean  and  Chapter 
claimed  any  interest  (except  as  lessors)  in  the  net  sur- 
plus income  arising  from  the  charity  estate:  that  the 
incumbents  of  the  ten  vicarages  claimed  to  be  entitled, 
in  equal  shares,  to  the  whole  of  the  net  surplus  income : 
that,  in  consequence  of  the  aforesaid  conflicting  claims, 
the  petitioners  were  advised  that  they  could  not  any 
longer  act  in  the  administration  of  the  trust,  with  safety 
to  themselves,  without  the  direction  of  a  Court  of  Equity. 
The  petition  prayed  that  the  rights  and  interests  of  the 
incumbents  of  the  ten  vicarages  and  of  the  Dean  and 
Chapter,  in  the  net  surplus  income  of  the  estate,  might 
be  ascertained  and  declared,  and  that  proper  directiohs 
might  be  given,  to  the  petitioners,  for  the  administration 
of  the  estate,  and  that^  if  necessary,  it  might  be  referred 
to  one  of  the  Masters  of  the  Court  to  settle  a  scheme 
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1836.       for  the  due  application  of  the  surplus  income  of  the 
estate. 

Clarke's 

Chakity.  "^^^^  Petitioners. 

Mr.  Knight,  Mr.  Stuart,  and  Mr.  Chandless,  for  the 
incumbents  of  the  ten  vicarages,  said  that  the  Dean  and 
Chapter  of  St,  PauFs  having  acquiesced,  for  a  great 
number  of  years,  in  the  whole  net  income  of  the  charity 
estate  being  distributed  amongst  the  vicars,  had  lost 
the  right  which  they  originally  had  \mder  the  will. 


Mr.  Wigram  and  Mr.  Loftus  Wigram,  for  the  Dean 
and  Chapter : 

This  petition  is  presented  under  52d  Geo.  3,  c.  101, 
and  the  petitioners  seek  to  compel  the  Dean  and  Chap- 
ter of  St.  Paufs  and  the  Vicars  to  interplead.  The 
Court  has  no  jurisdiction  to  do  this  under  the  statute. 
Under  the  will,  the  right  of  the  Dean  and  Chapter  is 
clear.  The  Vicars  (not  disputing  the  original  right)  say 
that  the  Dean  and  Chapter  have  lost  their  original  right 
and  that  it  has  become  vested  in  themselves.  The  peti* 
tion,  therefore,  raises  a  question  of  adverse  right  between 
the  respondents ;  and  such  a  question  cannot  be  deter- 
mined except  in  a  suit  between  those  parties.  It  is 
sometimes  argued  that  the  jurisdiction  of  the  Court 
under  the  statute,  extends  to  all  cases,  and  that  it  is 
matter  of  discretion  only,  whether  the  Court  will  exercise 
its  jurisdiction  by  petition  or  by  information :  but  that 
is  not  so.  It  is  impossible  to  imagine  that  the  I^egisla- 
ture  intended  that  the  rights  of  adverse  claimants  under 
a  trust,  should  be  decided  on  summarily,  or  in  any  other 
than  the  regular  way.   The  preamble  of  the  Act  shows 
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that  the  jurisdiction  thereby  given  is  limited.   Lord  1836. 

Redesdale  is  clear  upon  that  point  in  his  judgment  in  Xy^hv 

the  case  of  The  Corporation  of  Ludlow  v.  Cfreenhouse  (a).  Clarke's 

After  stating  that  the  Act  applies  only  to  cases  of  ad-  Charity. 

mitted  trust  as  between  Trustees  and  cestui  que  trusts^ 

he  says :  "  Wherever  the  disposition  in  favour  of  a 

charity  clearly  points  out  in  what  manner  the  funds  are 

to  be  disposed  of  "—-which  is  the  case  here — "  there  is 

no  authority  or  right  to  interfere;  and  the  Court  never 

does  interfere,  ordinarily,  if  it  appeal's  clearly  how  the 

funds  of  the  charity  are  to  be  disposed  of.'' 

It  is  true  that,  in  The  Upton  Warren  case  (6),  Lord 
Chancellor  Brougham  thought  that  the  adverse  claims 
of  different  cestui  que  trusts^  might  be  determined  upon 
petition  under  the  statute,  where  the  right  depended, 
simply,  upon  the  construction  of  a  written  instrument. 
As  a  matter  of  convenience  merely,  there  may  not, 
perhaps,  in  most  cases,  be  any  objection  to  deter- 
mining such  points  upon  petition.  But  such  cases 
are  within  the  principle  laid  down  by  Lord  Redesdale: 
for  an  investigation  of  disputed  facts  may,  and  often  does 
arise  as  an  incident  to  the  interpretation  of  a  written 
instrument.  And  the  Upton  Warren  case  is  entitled  to 
less  weight  than  Lord  BroughanCs  decisions  usually 
are,  from  the  circumstance  to  which  he  refers  in  bis 
judgment,  namely,  that  the  objection  to  the  jurisdiction 
was  taken,  for  the  first  time,  upon  the  appeal  before  him. 

Mr.  Jacohj  in  reply,  said  that,  under  the  Act  of  Par- 
liament,  the  Court  had  jurisdiction  to  decide,  on  peti- 
tion, in  cases  where  all  parties  claimed  under  the  trust : 
that,  in  The  Corporation  of  Ludlow  v.  Greenhouse^  the 


(fl)  1  Bli.N.  S.66. 


(fi)  I  Myl.  and  Keen,  410. 
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Corporation  were  claiming  adversely  to  the  trust ;  but, 
in  this  case,  there  was  no  person  who  claimed  adversely 
to  the  trust. 

The  Vice-Chancellor  : 

The  objection  which  I  understood  Mr,  Wigram  to 
make  was  this :  if  the  question  is  whether,  on  the  face 
of  the  instrument,  a  trust  was  or  was  not  created  in 
favour  of  a  given  individual,  that  question  cannot  be 
decided  on  petition.  This  matter  comes  before  me  thus : 
The  petition  is  presented,  by  the  holders  of  the  trust 
property,  to  have  it  determined  whether  A.  ox  B.  is 
entitled  to  that  property:  and  The  Corporation  of 
Ludlow  V.  Greenlumse  decides  that,  where  two  indivi- 
duals are  claiming  the  trust  property  adversely  to  each 
other^  the  right  cannot  be  decided  on  petition. 

There  may  be  more  in  this  matter  than  the  mere 
question  of  construction :  for  I  may  have  to  determine 
the  rights  of  the  parties  on  grounds  different  from  those 
on  which  I  should  have  had  to  decide,  if  the  matter  had 
come  before  me  on  the  day  after  the  death  of  the 
testator.  I  cannot  but  think  that  the  intention  of  the 
Legislature  was  that  the  Act  in  question  should  apply 
only  to  plain  cases  of  breach  of  trust:  and,  there- 
fore, the  proper  course  is  for  me  not  to  decide  on  this 
petition,  but  to  let  an  information  be  filed. 


Petition  dismissed. 


CASES  IN  CHANCERY. 


43 


GRAVES  V.  GRAVES.  1836: 

4th  May. 

R.  M.  GRAVES,  by  his  will  dated  the  28th  of 
March  1814,  directed  that  all  his  debts,  legacies  and  Construction, 
funeral  expenses  should  be  paid  as  soon  as  conveniently  I^ebts  charged 
might  he  after  his  decease.     He  then  gave  some  Estate. 
pecuniary  legacies,  which  he  directed  to  be  paid  as  Testator  direct- 
soon  as  might  be  after  his  decease,  without  any  de-  fd  all  his  debts, 

1  .  .     ,  /.    ,  ,  ,       legacies  and 

duction  being  made  thereout  for  legacy-duty  or  other-  funeral  expenses 

wise;  all  which  legacy-duties  he  desired  might  be  paid  to  be  paid  as 
out  of  his  estate  and  effects.    He  then  gave  some  n^ently^mi^t^^ 
specific  l^acies,  and  directed  that  the  several  personal  aflerhisdecease. 

articles  and  things  thereinbefore  by  him  given  should,  ^^^^f'^  ^c. 

.  .  devoted  a  parti- 

in  nowise,  be  subject  to  the  payment  of  his  debts,  cular  estate  to 

legacies  and  funeral  expenses.   And,  as  to  his  estate  the  j>ayment  of 

called  Ode  Court,  in  the  county  of  Hereford,  he  devised  fmd^fu^al 

the  same  to  Trustees  in  trust  to  sell  the  same  as  soon  expenses  in  aid 

as  conveniently  might  be  after  his  decease,  and  to  apply  ^^^^^  personal 
^     ^  '  ^  estate,  and  de- 

the  proceeds  in,  for  and  towards  the  payment  and  dis-  vised  the  rest  of 

charge  of  all  and  every  his  debts,  legacies  and  funeral  his  estates  to  his 

expenses,  so  far  as  his  personal  estate  should  not  extend  getdement  ^^"^^ 

or  be  sufficient  to  pay  and  discharge  the  same,  and  in  Held,  neverthe- 

aid  of  his  said  personal  estate,  but  exclusive,  never-  ^®^» 

theless,  of  the  legacies  of  1,000/.,  2,000  /.  and  4,000  Z.  charged  with  his 

thereinafter  directed  to  be  raised  and  paid,  out  of  the  debts. 

residue  of  his  real  estates,  by  virtue  of  the  trusts  of  the 

term  of  1,000  years  thereinafter  created ;  it  being  his 

intent  and  meaning  that  those  legacies,  or  any  of  them, 

or  any  part  or  parts  thereof,  should  not,  in  anywise,  be 

raised  and  paid  out  of  his  personal  estate,  or  out  of  the 

monies  to  arise  by  the  sale  of  his  Ode  Court  estate : 
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and,  after  the  full  payment  of  all  his  debts,  legacies 
and  funeral  expenses,  to  divide  the  residue  of  the 
monies  to  be  produced  by  such  sale,  unto  and  between 
his  son  John  Cfraves  and  his  daughter  Elizabeth  Graves, 
their  executors,  administrators  and  assigns.  And,  as  to 
all  the  rest  of  his  real  estates,  whereof  he  or  any 
person  or  persons  in  trust  for  him,  were  or  was  seised 
either  in  possession,  remainder,  reversion,  expectancy 
or  otherwise  howsoever,  he  gave  and  devised  the  same 
and  every  part  and  parcel  thereof,  to  the  use  that  his 
wife  should  receive,  thereout,  a  rent-charge  of  200  L  a 
year  for  her  life,  over  and  above  all  other  legacies  and 
provisions  given  to  or  made  for  her  by  his  will  or  by 
the  settlement  made  on  her  marriage  with  him,  to  be 
issuing  out  of  all  and  every  his  said  residuary  real 
estates:  and  he  declared  that  the  provision  thereby 
made  for  his  wife,  together  with  the  provision  made  for 
her  by  their  marriage  settlement,  should  be  taken  by 
her  for  and  in  the  nature  of  a  jointure  and  in  lieu  of 
dower :  and  he  gave  his  said  residuary  estates,  subject 
to  the  rent-charge,  to  the  Trustees,  for  the  term  of  1,000 
years  to  be  computed  from  the  day  of  his  decease, 
upon  the  trusts  thereinafter  declared  concerning  the 
same :  and,  subject  thereto,  to  the  use  of  his  son,  Morgan 
Graves,  for  his  life,  with  remainder  to  Trustees  to  pre- 
serve &c.,  with  remainders  to  his  son's  first  and  other 
sons  in  tail  male,  with  remainders  to  his  first  and  other 
daughters  in  tail  male,  with  remainder  to  his,  the 
Testator's,  son,  John  Graves,  and  his  sons  and  daughters 
in  like  manner,  with  remainder  to  his  daughter,  Elizoi' 
beth  Graves,  and  her  sons  and  daughters  in  like  man- 
ner,  with  remainder  to  the  heirs  of  the  body  of  his  son, 
Morgan  Graves,  with  remainder  to  the  heirs  of  the 
body  of  his  son,  John  Graves,  with  remainder  to  the 
heirs  of  the  body  of  his  daughter  Elizabeth  Graves, 
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with  remainder  to  his  own  right  heirs.  And  lie  declared 
the  trusts  of  the  term  of  1^000  years  to  be  for  rais- 
ing the  rent-charge  of  200/.  a  year,  and,  subject 
thereto,  for  raising  and  paying  to  his  wife,  the  sum 
of  1,0002.,  with  interest  from  the  day  of  his  death,  and 
for  raising  the  two  sums  of  2,000  /•  and  4,000  /.  with 
interest  from  the  same  time ;  and  he  directed  his  Trus- 
tees to  stand  possessed  of  the  2,000  /.,  on  certain  trusts 
for  the  benefit  of  his  daughter,  Elizabeth  Graves,  and 
her  children,  and  of  the  4,000  /.  on  certain  trusts  for  the 
benefit  of  his  son,  John  Graves,  and  his  children  :  and 
he  declared  that,  after  the  decease  of  his  wife,  and  after 
foil  payment  of  all  arrears  of  the  rent-charge  of  200/., 
and  also /rom  and  immediately  after  the  sums  of  1,000  /., 
2,000  /.  and  4,000  /.  thereinbefore  by  him  directed  to 
be  raised  by  virtue  of  the  trusts  of  the  term  of  1,000 
years,  and  the  interest  thereof,  should  be  raised  and 
paid,  and  when  and  as  all  and  every  the  trusts  therein^ 
before  by  him  declared  of  and  concerning  the  same  term, 
should  be  fully  performed  and  satisfied  according  to  t/ie 
true  intent  and  meaning  of  his  will,  either  by  becoming 
unnecessary  or  incapable  of  being  performed  by  any 
ways  or  means  whatsoever,  and  when  the  Trustees 
should  be  fully  reimbursed  and  satisfied  all  costs, 
charges  and  expenses  occasioned  by  or  relating  to  the 
execution  of  the  trusts  thereby  in  them  reposed,  or  if 
the  pers(Hi  or  persons  to  whom  the  next  estate  of  inhe- 
ritance in  his  said  several  residuary  real  estates  com- 
prised in  the  term  of  1,000  years,  in  reversion  or  re- 
mainder expectant  on  the  determination  of  that  term, 
should,  for  the  time  bemg,  belong,  should  pay  or  cause 
to  be  paid  all  the  sums  of  money  thereinbefore  by  him 
directed  to  be  raised  and  paid  under  and  by  virtue  of 
the  trusts  of  the  said  term,  together  with  all  such 
oofits,  charges  and  expenses  as  aforesaid,  then  the  said 
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term  of  1,000  years  of  and  in  the  said  hereditaments  and 
premises  comprised  therein,  or  so  much  thereof  as 
should  remain  unsold  or  undisposed  of  for  all  or  any  of 
the  purposes  aforesaid,  should  cease,  determine  and  be 
utterly  void,  to  all  intents  and  purposes  whatsoever* 
And  he  empowered  his  sons,  Morgan  Graves  and  John 
Graves,  when  they  should  respectively  be  entitled  in 
possession  to  his  residuary  real  estates  under  the  limi- 
tations thereinbefore  contained,  to  grant,  thereout,  cer- 
tain yearly  sums  for  jointures  to  any  women  with 
whom  they  might  intermarry,  and  to  charge  the  same 
estates  with  certain  sums  for  the  portions  of  their 
younger  children.  And  he  declared  that  the  husband 
of  his  daughter,  Elizabeth  Graves,  when  she  should, 
under  the  limitations  thereinbefore  contained,  become 
entitled,  in  possession,  to  his  residuary  estates,  and  also 
the  person  or  persons  who  should,  thereafter,  inter- 
marry with  any  female  or  females,  who,  by  virtue  of 
the  limitations  therein  contained,  should  become  en- 
titled, in  possession,  to  his  said  residuary  real  estates, 
should  take  the  name  and  arms  of  Graves  only. 


The  will  then  contained  powers  for  leasing  the  resi- 
duary real  estates,  and  for  the  appointment  of  new  Trus- 
tees of  the  will. 


And  as  to,  for  and  concerning  all  the  rest,  residue  and 
remainder  of  his  personal  estate  and  effects  whatsoever 
and  wheresoever,  not  thereinbefore  by  him  given,  be- 
queathed and  disposed  of,  and  which  should  remain 
after  paying  and  satisfying,  thereout,  in  conjunction 
with  the  monies  to  arise  by  tlie  sale  of  his  Ocle  Court 
estate  as  aforesaid,  all  his  just  debts,  legacies  and 
funeral  expenses,  and  all  monies  due  and  owing  by 
him  on  mortgage,  bond  and  otherwise,  he  thereby  gave 
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and  bequeathed  the  same  and  every  part  thereof,  unto  his 
aon^  John  Graves^  and  his  daughter^  Elizabeth  Graves, 
equally  to  be  divided  between  them,  share  and  share 
alike,  as  tenants  in  common:  and  he  appointed  his 
wife,  Elizabeth  and  his  son,  Morgan  Graves,  to  be  the 
executrix  and  executor  of  his  will. 

The  testator,  by  a  codicil,  gave  his  plate  to  his  son, 
Morgan  Graves^  for  his  life,  and  declared  that,  after 
his  decease,  the  same  should  be  possessed,  at  all  times, 
as  an  heir-loom,  as  far  as  the  rules  of  law  and  equity 
would  permit,  by  the  person  or  persons  who,  for  the 
time  being,  imder  the  limitations  contained  in  his  will, 
should  be  in  possession  of  his  fsunily  estate  at  Mickleton. 

By  another  codicil,  he  gave  60  s.  to  be  paid,  annually 
for  ever,  by  the  possessor  of  his  estate  at  Mickleton  for 
the  time  being,  to  the  poor  of  that  parish :  and,  in  case 
he  should  not  live  to  settle  his  son,  John  Graves,  in  his 
farm  at  Ringham,  it  was  his  will  that  his  said  son  might 
be  placed  therein,  at  the  rent  paid  by  the  then  tenant 
thereof,  for  the  term  of  14  years  :  and  he  directed  his 
executors  to  pay  his  son  John,  600  /.,  to  assist  him  in 
stocking  the  farm :  but  provided  his  son  John  should 
be  settled  therein  before  his  decease,  then  ,  he  gave  the 
500  Z.  to  his  executors,  as  part  of  the  residue  of  his  per- 
sonal estate.  The  testator  added  that  he  had  made 
the  above  bequests,  in  consequence  of  having  raised  the 
rents  of  part  of  his  estates,  considerably,  since  the 
making  of  his  will,  and  of  having  sold  his  Ocle  Court 
estate,  conceiving  that  he  had  done  no  more  than  his 
duty  to  his  son  John. 

The  Testator  died  in  October  1815,  having,  in  March 
preceding,  sold  his  Ocle  G^ur^  estate  for  7,300  Z.:  the 
whole  of  which  sum,  except  1,000  L,  remained  unpaid 
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at  his  death.  ISorgan  Graves,  the  testator's  eldest 
soDy  died  in  November  1819,  without  issue. 

Upon  the  hearing  of  a  petition  in  the  cause  presented  by 
the  plaintiff  Elizabeth  Ann  Graves,  the  eldest  daughter 
of  John  Graves  and  the  first  tenant  in  tail  male  under  the 
willy  the  question  was  whether  the  Testator's  residuary 
real  estates  were,  by  his  will,  charged  with  his  debts. 

Sir  William  Home  and  Mr^Sandys  for  the  Peti- 
tioner: 

The  counsel  for  the  creditors  will  rely  on  the  first 
claose  in  the  will,  by  which  the  testator  directs]  that 
all  h]»  debts,  legacies  and  funeral  expenses  shall  be 
paid  as  soon  as  conveniently  might  be  after  his  decease. 
But,  if  thtit  clause  amounts  to  a  charge  of  debts,  it 
amounts,  equally,  to  a  charge  of  legacies  and  funeral 
Expenses ;  and  no  case  decides  that  such  a  clause  does 
amount  to  a  charge  of  l^acies  and  funeral  expenses. 

The  other  parts  of  the  will  show,  most  conclusively, 
that  the  Testator  did  not  intend  to  stibject  all  his  real 
estates  to  the  payment  of  his  debts.  The  devisees  were, 
at  the  least,  as  much  objects  of  the  testator's  fiivour,  as 
the  l^atees.  He  directs  that  the  pecuniary  legacies 
shall  be  paid  as  soon  as  may  be  after  his  decease,  witK- 
out  any  deduction  for  legacy-duty  or  otherwise,  and 
that  the  specific  legacies  shall,  in  nowise,  be  subject  to 
the  payment  of  his  debts,  legacies  and  funeral  expenses. 
He  then  devotes  one  of  his  estates  in  particular,  to  the 
payment  of  his  debts,  legacies  and  funeral  expenses 
(with  the  exception  of  certain  legacies)  in  aid  of  his 
personal  estate.  That  provision,  however,  would  have 
been  unnecessary,  if  he  had,  by  the  first  clause,  charged 
all  his  estates  with  the  payment  of  his  debts,  legacies 
and  fimeral  expenses.   Besides  he  says  that  the  pro- 
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ceeds  of  his  Ocle  Court  estate  are  not  to  be  subject  to 
the  payment  of  all  his  legacies ;  could  he  mean  then,  by 
the  first  clause^  that  all  bis  estates  should  be  subject  to 
the  payment  of  all  his  legacies  indiscriminately  ? 

Now  let  us  see  what  he  does  with  respect  to  the  residue 
of  his  real  estates :  he  is  not  silent  as  to  any  interest  th^t 
any  person  can  take  in  them.  He  first  devises  those  estates 
to  the  trustees  for  the  term  of  1,000  years,  and  then 
settles  every  acre,  on  his  children  and  their  issue,  in  as 
regular  and  accurate  a  strict  settlement  as  ever  was 
made.  He  gives,  to  the  tenants  for  life,  powers  of 
jointuring,  charging  with  portions,  and  leasing;  and 
provides,  with  the  greatest  particularity,  for  all  those 
who  are  to  have  charges  on  the  estates ;  so  that,  by  no 
possibility,  can  any  other  person  claim  any  interest  in 
or  charge  upon  them.  He  declares  that  the  trusts  of 
the  term  of  1,000  years  are,  only,  for  securing  the  rent-' 
charge  of  300  L  a  year,  and  raising  the  three  sums  of 
1,000  L,  2,000  L  and  4,000  /. :  he  does  not  say  that  one 
of  those  trasts  is  to  raise  and  pay  such  of  his  debts  as 
his  personal  estate  and  the  proceeds  of  the  sale  of  his 
Ocle  Court  estate,  should  be  insufficient  to  pay ;  but 
that,  immediately  after  the  particular  purposes  are  satis- 
fied, the  term  shall  cease  to  all  intents  and  purposes 
whatsoever,  lliis  is  a  complete  annihilation  of  the 
term  for  the  benefit  of  the  persons  to  whom  he  Umits  the 
residue  of  his  estates  in  strict  settlement.  When  the 
testator  means  to  subject  his  estates  to  the  payment  of 
his  debts,  legacies  and  funeral  expenses,  he  shows 
that  he  knew  how  to  create  trusts  for  that  purpose : 
md,  therefore,  it  may  be  fairly  concluded  that  as, 
when  he  devises  his  residuary  estates,  he  provides  no 
machinery  for  payment  of  his  debts  &c.,  he  did  not 
intend  to  subject  those  estates  to  them.   The  trusts 
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that  are  declared,  operate,  negatively,  to  exclude  all 
trusts  that  are  not  declared.  No  trust  is  declared  of 
the  term,  for  paying  the  debts,  legacies  and  funeral 
expenses ;  nor  is  there  any  individual  taking  an  interest 
under  the  trusts  and  devises  of  the  residuary  estates, 
-who  can  sell  those  estates  for  payment  of  the  debts. 
If  those  estates  are  to  be  sold,  they  must  be  sold  under 
the  decree  of  a  court  of  equity.  Such  a  proceed- 
ing, however,  was  never  contemplated  by  the  testator, 
who  has  left  nothing  unprovided  for  in  his  will.  No 
one  can  look  at  the  will,  without  seeing  how  full  the 
testator's  mind  was  of  the  objects  which  he  had  in 
view,  and  how  full  and  complete  the  machinery  is  by 
wliich  every  thing  directed  by  the  will,  was  to  be 
effected. 

We  now  come  to  the  clause  by  which  the  testator 
disposes  of  the  residue  of  his  personal  estate.  He 
says :  "  And  as  to,  for  and  concerning  all  the  rest, 
residue  and  remainder  of  my  personal  estate  and  effects 
which  shall  remain  after  paying  and  satisfying  there- 
out, in  conjunction  with  the  monies  to  arise  by  the 
sale  of  my  said  estate  at  Ocle  Court  as  aforesaid,  all 
my  just  debts,  legacies  and  funeral  expenses,  and  all 
monies  due  and  owing  by  me  on  mortgage,  bond  and 
otherwise."  Is  not  that  a  complete  declaration  of  what 
the  testator's  intention  was  with  respect  to  the  charge 
of  his  debts,  legacies  and  funeral  expenses  ?  He  de- 
clares the  residue  to  be  a  residue  after  paying  thereout, 
in  conjunction  with  the  monies  to  arise  from  the  sale 
of  his  Ocle  Court  estate,  all  his  debts  &c. :  so  that  he 
tells  us  what  is  the  fund  that  he  gives  in  aid  of  his 
personal  estate,  namely,  his  Ocle  Court  estate.  Are 
then  the  general  words  at  the  commencement  of  the 
will,  to  have  a  meaning  given  to  them,  which  is  not 


CASES  IN  CHANCERY. 


51 


only  directly  opposed  to  this  express  declaration,  but  1836. 

which  will  have  the  effect  of  defeating  all  the  full  and  ' 
particular  limitations  and  declarations  of  trust  that  Graves 
are  found  in  the  subsequent  parts  of  the  will  ?  GRAV£i. 

Next,  as  to  the  authorities. — It  has  never  been  de- 
cided that  a  clause  like  the  one  in  question,  amounts 
to  a  general  charge  of  debts.  It  is,  merely,  a  direction 
that  the  testator's  estate  shall  be  administered  as  soon 
as  may  be  after  his  death.  In  general,  the  executors 
are  the  only  persons  who  are  to  pay  debts  Sec.  Here 
that  duty  is  devolved  upon  the  trustees  of  the  Ode 
Court  estate  in  conjunction  with  the  executors :  but 
there  is  no  other  person  to  whom  the  direction  could  * 
be  given;  for,  as  was  observed  before,  there  is  no 
person,  except  a  judge  in  a  Court  of  Equity,  who  can 
order  the  other  real  estates  to  be  sold  for  payment  of 
the  debts. — ^The  fii-st  case  to  which  we  call  the  atten- 
tion of  the  Court,  is  Clifford  v.  Lewis  (a).  There  the 
testator  did  not  mention  his  legacies,  but  only  his 
debts  and  funeral  and  testamentary  expenses,  and  the 
will  was  utterly  milike  the  present.  No  estate  in  par- 
ticular was  expressly  dedicated  to  the  payment  of  the 
debts ;  but  all  the  real  and  personal  estates  were  given, 
as  one  ftmd,  to  one  and  the  same  person  absolutely. — 
In  Ronalds  v.  Feltham  (6)  also,  legacies  were  not  men- 
tioned; and  the  observations  of  The  Master  of  the  Rolls 
in  that  case  (which  are  equally  applicable  to  Clifford 
V.  Lewis)  show  that  both  tliose  cases  are  clearly  dis- 
tinguishable from  the  present. — In  Douce  v.  Lady 
Torrington  (c)  the  testator  directed  his  debts,  fu- 
neral and  other  incidental  expenses  to  be  paid  with 
all  convenient  speed  after  his  decease.    That  clause, 

(a)  Madd.  &  Geld.  33.       (b)  Turn.  &  Russ.  418. 
(c)  2  Myl  &  Keen,  600.   See  606. 
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therefore,  was  very  like  the  introductory  clause  in 
this  case^  except  that  the  legacies  were  not  mentioned  : 
and  Sir  John  Leach,  in  his  judgment,  relies  upon  those 
words.  There,  too,  a  particular  estate  was  directed  to 
be  applied  for  the  payment  of  the  debts ;  and  that  is 
another  ground  upon  which  the  judgment  is  founded. 
Indeed  the  two  cases  are  not  distinguishable  from  each 
other,  except  that  the  present  is  stronger.  Douce  v. 
Lady  Torrington  is  important  also  in  another  point  of 
view  :  for  it  shows  that  Sir  John  Leach,  when  he  decided 
Clifford  V.  Lewis,  thought  that  he  was  deciding  a  case 
in  which  the  debts  were  directed  to  be  paid  in  the  first 
place ;  so  that  he  would  not  have  decided,  as  he  did,  in 
Clifford  V.  Lewis,  unless  he  had  thought  that  there  was 
that  expression  in  the  will.  If,  however,  CUfford  v. 
Lewis  were  rightly  decided,  it  does  not  touch  the  pre- 
sent case ;  for  the  real  and  personal  estates  were  not 
separated  from  each  other,  nor  was  any  particular  estate 
devised  for  payment  of  the  debts,  nor  were  there  any 
particular  declarations  of  trust  or  devises  with  respect 
to  the  estates. 

Mr.  Wray,  for  some  of  the  Defendants  who  were 
in  the  same  interest  as  the  Plaintiff : 

No  case,  except  Clifford  v.  Lewis,  decides  that  a  dry, 
simple  direction  that  all  the  testator's  debts  shall  be 
paid,  amounts  to  a  charge  on  his  real  estates.  In  every 
other  case  in  which  that  effect  has  been  given  to  such 
a  direction,  the  testator  has  either  connected  it  with 
the  disposition  of  his  real  estates,  or  has  directed  his 
debts  to  be  paid  in  the  first  place:  Thomas  v.  Britnell (d), 
Earl  of  Godolphin  v.  Penneck  {e),  Willan  v.  Lan- 


{d)  2  Vez.  313, 


(f)  Ibid.  270. 
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caster  {f),  Henvell  v.  lVhitaher{g\  Finch  HaU 
ter$ley{h),  Bridgenr.  Lander  (i),  Powell  v.  Robins  (k)^ 
Williams  v.  Chitty  (/).  The  cases  referred  to,  by 
Sir  John  Leach,  in  Clifford  v.  Letms,  are  Finch  v. 
Hattersley,  and  Leigh  v.  Earl  of  Warrington  (m) :  but 
those  cases  do  not  warrant  the  decision ;  for,  in  both  of 
theniy  the  debts  were  directed  to  be  first  paid.  But 
suppoBing  that  the  general  words  at  the  commence- 
m^t  of  the  will  would,  if  they  stood  alone,  create  a 
charge,  they  cannot  have  that  effect  except  by  implica- 
tion, and  that  impUcation  may  be  rebutted  by  the 
subsequent  dispositions  in  the  will  being  inconsistent 
with  it.  In  Thomas  v.  Britnell,  The  Master  of  the 
Rolls  says :  "  Though,  in  the  first  part,  the  Court 
might  take  the  whole  real  to  be  charged  with  debts, 
yet,  as  there  is  no  express  lien  on  the  real  by  these 
general  words,  and,  afterward,  he  distributes  such  part 
of  his  real  for  debts  and  such  for  legacies,  it  is  too 
much  to  lay  hold  on  the  general  words  to  say  the  whole 
should  be  charged  with  payment  of  debts.  It  can  be 
done  only  by  implication  on  the  general  words ;  which 
may  be  explained  afterward,  and  that  implication 
destroyed."  Here,  the  clause  in  which  the  Testator 
disposes  of  his  residuary  personal  estate,  clearly  shoves 
that  he  contemplated  that  no  fund  was  to  be  added  to, 
and  applied  to  the  same  purposes  as  his  personal  estate, 
except  the  monies  to  arise  from  the  sale  of  his  Ocle 
Court  estate.  In  declaring  the  trusts  of  the  term  too, 
he  has  not  said  a  word  as  to  the  payment  of  his  debts ; 
and  he  directs  the  term  to  cease,  to  all  intents  and  pur- 

(/)  3  Russ.  108.  (k)  7  Ves.  209. 


Graves 
Graves. 


(g)  3  Russ.  343, 

(h)  Ibid.  345,  note. 

(i)  Ibid.  346,  note. 


to  Vez.  341,  &  1  Bro.P.C.51 1 . 


(/)  5  Ves.  545. 

(m)  See  Belt's  Supplement 
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poses,  as  soon  as  the  specific  purposes  which  he  has 
pointed  out,  have  been  satisfied.  He  clearly  thought 
that  he  had  sufficiently  provided  for  the  payment  of  his 
debtSy  by  adding  the  proceeds  of  the  sale  of  his  Ocle 
Court  estate  to  the  residue  of  his  personal  estate. 

Next :  There  is  no  case  in  which  a  clause  like  the 
present,  has  been  held  to  charge  legacies  on  real 
estate.  In  this  case,  however,  if  you  hold  that  the 
debts  are  charged,  you  must  hold  that  the  legacies  also 
are  charged.   Parker  v.  Feamley  (n). 

Mr.  Knighty  Mr.  fViffram,  Mr.  Jacob,  Mr.  Koe,  Mr. 
Williamson  and  Mr.  Hill  appeared  for  the  creditors  in 
opposition  to  the  Petition.  They  referred  to  Keeling  v. 
Brown  (o),  and  Kiyhtley  v.  Kightley  {p\  as  showing  that 
the  Court  did  not  always  hold  that  legacies  would  be 
charged  on  real  estates,  by  the  same  words  as  would 
charge  them  with  debts. 

The  Vice-Chancellor: 

If  it  is  once  established  that  the  preliminary  words  in 
this  will,  would  charge  the  real  estates  with  the  debts, 
then  we  have  only  to  consider  whether  there  is  anything, 
in  the  subsequent  parts  of  the  instrument,  which  is  a 
revocation  or  alteration  of  the  intention  expressed  in  those 
preliminary  words.  I  have  always  considered  it  to  be 
perfectly  settled  that  those  words  would  create  the 
charge. 

When  Henvellv.  Whitaker  was  before  Sir  John  Leach, 
I  was  surprised  that  he  directed  it  to  stand  over  and 
thought  it  necessary  to  have  a  second  argument.  That 
case,  however,^does  not  apply  to  the  present ;  for  the 


1836. 


Gravbs 
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question  there  was,  how  far  the  direction  for  payment  of 
the  debts  could  be  carried  into  eflect,  when  the  pro- 
perty which  was  to  pay  the  debts^  was  devised  to  the 
executors :  a  point  which  does  not  arise  in  this  case. 

In  Earl  Godolphin  v.  Pefineck,  Lord  Hardwicke  says  : 
The  rule  of  law  is,  and  more  strongly  of  this  Court, 
that  such  a  construction  is  to  be  made  of  wills  as  tends 
to  do  justice  to  creditors  of  testator,  and  to  attain  satis- 
faction of  just  debts  as  far  as  possible."  Ever  since  I 
first  read  Williams  v.  Chittj/f  I  have  been  surprised  at 
the  manner  in  which  Lord  Rosslyn  expressed  himself. 

I  do  not  think  that  the  charge  is  made  to  rest  on  the 
mere  circumstance  that  the  testator  has  used  the  words, 
'  imprimis'  or,  '  in  the  firat  place' :  for,  if  a  testator 
directs  bis  debts  to  be  paid,  is  it  not,  in  effect,  a  direc- 
tion that  his  debts  shall  be  paid  in  the  first  instance  ? 

In  Earl  Godolphin  v.  Penneck,  the  testator  directed 
that  all  his  debts  and  funeral  charges  should  be  first 
paid  and  satisfied :  but  Lord  Hardwicke  does  not  rely 
on  the  use  of  the  words,  "  in  the  first  place." 

In  Finch  y.  Hatterslei/,  the  testator,  merely,  directed 
that  all  his  debts  to  the  value  of  twenty  shillings  in  the 
pound,  and  his  funeral  expenses,  should  be  paid  by  his 
executrix,  and  then  made  a  disposition  to  her  of  all  his 
real  and  personal  property. 

In  Williams  v.  Chitttf,  the  preliminary  words  were 
followed  by  a  disposition  of  the  real  estate  without  any 
connection  with  those  words. 

In  Bridgen  v.  Lander  (q),  Lord  Thurlow  relied  on 

(7)  See  3  Ves.  5  &  7  Ves.  211. 
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the  circumstance  that  the  direction  was  that  the  paj^ 
ment  should  be  made  by  the  executrix,  and  that  the 
fund  was  not  so  put  in  her  possession  as  to  enable  her 
to  dispose  of  it :  that  was  the  point  in  that  case. 

I  should  hare  said  that  the  decision  in  Clifford  y. 
Lewis  was  right :  but  it  is  a  very  singular  thing  that  The 
Master  of  the  Rolls,  when  he  speaks  of  it,  in  Douce  v. 
Lady  Torrington^  mistakes  the  fact  and  says  that  the 
decision  was  made  on  a  ground  that  did  not  exist. 

JOouce  V.  Lady  Torrington  seems  to  have  been  taken 
as  an  amicable  decision  and  to  have  been  decided  with- 
out much  consideration. 

My  opinion  is  that  the  preliminary  words  in  this  will, 
do,  of  themselves,  create  a  charge  on  all  the  real  estates : 
and  then  the  only  question  is,  can  you  collect,  from 
the  subsequent  parts  of  the  instrument,  that  that  inten- 
tion has  been  altered  ? 

The  testator  gives  certain  personal  chattels  to  his 
wife ;  and  then  he  gives  certain  pecuniary  legacies,  and 
directs  that  those  legacies  shall  be  paid  as  soon  as  may 
be  after  his  decease,  without  any  deduction  being  made 
thereout,  for  legacy-duty  or  otherwise  :  all  which  legacy- 
duties  he  desires  may  be  paid  out  of  his  estate  and 
effects.  There  is  there  a  reference  to  the  whole  of  his 
estate  and  effects  for  payment  of  the  legacy-duty, 
which  he  would  not  have  charged  upon  a  fond 
that  was  not  liable  to  pay  the  legacies  also.  The  tes- 
tator then  directs  that  certain  articles  which  he  had 
before  bequeathed,  should  not  be  subject  to  the  pay- 
ment of  his  debts,  legacies  and  funeral  expenses  ; 
and,  in  tlie  codicil,  he  directs  that  his  plate  shall  go 
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as  heir-looms ;  the  fair  inference  from  which^  is  that  he  in-        1 836, 
tended  all  the  rest  of  his  property  to  be  subjected  to  the  ^ 
payment  of  bis  debts^funeral  expenses  and  legacies.  Then,  ^ 
having  devised  the  Ocle  Court  estate  to  trustees,  in  trust  Graves. 
toselly  he  directs  the  proceeds  to  be  applied,  in  aid  of  his 
personal  estate,  in  payment  of  his  debts,  legacies  and 
funeral  expenses,  (except  certain  legacies  which  he  men- 
tions), and  that  the  surplus  shall  be  divided  equally 
between  his  son  and  daughter.  •  The  exception  of  the 
legacies  shows  that  he  was  aware  that  the  words  which 
he  had  used  before,  would  have  had  the  effect  of  charging 
those  legacies  on  the  Och  Court  estate.    He  seems  to 
have  thought  that  the  proceeds  of  that  estate,  together 
with  bis  personal  estate,  would  be  more  than  sufficient 
to  pay  his  debts,  legacies  and  funeral  expenses,  for  he 
contemplates  that  there  will  be  a  surplua  after  making 
those  payments :  but  he  does  not  say,  in  express  terms, 
that  the  residue  of  his  real  estates  shall  not  be  applied 
in  payment  of  his  debts  8&c.  m  case  his  personal  estate, 
in  conjunction  with  the  proceeds  of  his  Ocle  Court 
estate,  should  not  be  sufficient  for  that  purpose.  The 
testator  then  devises  the  residue  of  his  real  estates,  sub- 
ject to  the  term  of  1,000  years,  to  his  children  in  strict 
settlement ;  and,  he  directs  that,  after  the  death  of  his 
wife,  and  when  the  sums  of  1000  /.,  2000 1,  and  4,000  /. 
should  have  been  raised  and  paid,  and  when  and  as  all 
and  every  the  trusts  thereinbrfore  by  him  declared  con^ 
ceminy  the  term  should  have  been  fulfy  performed,  then  the 
term  should  cease.   The  testator  therefore  seems  to  have 
considered  that  the  term  was  created  for  some  other 
purpose  than  merely  securing  the  annuity  of  200  /.  to 
his  widow  and  raising  the  three  sums  of  1,000/.,  2,000  2- 
and  4,000 1. :  and  as,  in  the  prior  part  of  his  will,  he 
has  directed  that  all  his  debts,  legacies  and  funeral  ex- 
penses should  be  paid,  it  may  be  reasonably  inferred 
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that  the  payment  of  them  was  intended^  by  him,  to  be 
comprehended  in  the  trusts  of  the  term. 

Then  comes  the  disposition  of  the  general  residuary 
estate,  which  is  in  these  words :  "  And  as  to,  for  and 
concerning  all  the  rest,  residue  and  remainder  of  my 
personal  estate  and  effects  whatsoever  and  wheresoever, 
not  hereinbefore  by  me  given,  bequeathed  and  disposed 
of,  and  which  shall  remain  after  paying  and  satisfying 
thereout,  in  conjunction  with  the  monies  to  arise  by  the 
sale  of  my  said  estate  at  Ode  Court  as  aforesdd,  all  my 
just  debts,  legacies  and  funeral  expenses,  and  all  monies 
due  and  owing  by  me  on  mortgage,  bond  and  other- 
wise, I  hereby  give  and  bequeath  the  same  and  every 
part  thereof,  unto  my  son  John  Graves  and  my  daughter 
Elizabeth  Graves,  equally  to  be  divided  between  them, 
share  and  share  alike,  as  tenants  in  common."  Although 
this  will  appears  to  be  accurately  drawn,  thisclause  shows 
how  inaccurate  it  really  is :  for  the  testator  here  speaks  of 
the  residue  of  his  personal  estate  which  should  remain 
after  paying  and  satisfying,  thereout,  in  conjunction  with 
the  monies  to  arise  by  the  sale  of  his  Ode  Court  estate,  all 
his  just  debts,  legacies  and  funeral  expenses,  and  all  mo- 
nies due  and  owing  by  him  on  mortgage,  bond  and  other- 
wise. But  there  could  not  be  any  residue  of  his  per> 
sonal  estate  after  paying  thereout,  in  conjunction  with 
the  proceeds  of  the  Ode  Court  estate,  the  debts,  lega- 
cies and  ftmeral  expenses;  for  the  proceeds  of  that 
estate  were  not  to  be  applied  in  payment  of  the  debts, 
legacies  and  funeral  expenses,  unless  the  personal  estate 
should  be  insufficient  to  pay  them.  In  this  same 
clause,  too,  the  testator  speaks  of  the  residue  that 
should  remain  aft^r  payment  of  all  his  just  debts,  lega- 
cies and  funeral  expenses,  and  all  monies  due  and  owing 
by  him  on  mortgage,  bond  and  otherwise :  just  as  if 
they  were  not  debts  which  he  had  before  spoken  of. 
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There  appears  to  have  been  a  laboured  anxiety,  in 
the  mind  of  the  testator,  to  provide  for  the  payment  of 
all  his  debts  :  and,  looking  at  the  whole  of  the  will,  I 
cannot  infer  that  he  intended  that  the  whole  of  his  real 
estate  should  not  be  resorted  to  for  payment  of  bis 
debts,  if  it  should  be  required  for  that  purpose,  or,  in 
other  words,  my  opinion  is  that  the  general  direction  at 
the  commencement  of  the  will,  is  not  cut  down  by  what 
follows.* 
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CLARKE  V.  CLARKE.  1836: 

7th  May. 

Richard  CLARKE,  by  his  win  dated  the  4th    '  ^.^^ 
of  September  1821,  gave,  to  his  son  John  Were  Clarke  Construction, 

and  Cliarles  Henri/  Hoichkys,  the  sum  of  4,000  /.,  to  be   

paid  to  them  by  his  executrix  within  two  years  after  ^^^ed^und 
his  decease,  upon  trust,  during  the  life  of  his  daughter,  in  trust  for  A. 

Mary  Ann  Welsford.  to  pay  the  interest  thereof  to  her  '*^®» 

r    iT  /  A  \     V.     A    .X.  .  ^fte*"  her  death, 

for  her  separate  use,  and,  after  her  death,  to  pay  the  |u  ^^ust  for  all 

principal  unto  and  amongst  all  and  every,  or  such  one  and  every  the 

or  more  of  her  children,  whether  then  bom  or  thereaft;er  a^j^^^  who^' 

to  be  bom,  at  such  ages  Sec.,  in  such  parts  Sac.,  sub-  should  attain 

ject  to  such  provisoes  &c.,  and  in  such  manner  and 

form  as  she,  by  deed  or  will,  should  appoint,  and,  in  ofB.  andC. 

default  of  appointment,  to  all  her  children,  whether  who  were  born 

then  bom  or  thereafter  to  be  bom,  equally,  share  and  cMd  Vttfdn^^^ 

share  ahke,  the  shares  of  sons  to  be  vested  at  21,  and  21,  though  after 

the  shares  of  daughters,  at  that  age  or  marriage ;  and,  -^-'s^deatn, 

if  all  her  children  should  die  without  having  acquired  titled  to  a  share 

a  vested  interest  in  the  4,000/.,  then,  in  trust  to  pay  on  attaining  21. 

•  An  appeal,  to  The  Lord  Chancellor^  from  the  above  de- 
cision, is  now  pending. 
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that  sum  to  her  next  of  kin.  And  he  gave  7,000  /.  to 
the  same  trustees,  to  be  paid  to  them  as  before  men- 
tioned, in  trusty  during  the  life  of  his  daughter  Anna 
Sophia  Clarke f  to  pay  the  interest  thereof  to  her  for  her 
separate  use,  and,  after  her  decease,  in  trust  to  pay  the 
principal  to  all  and  every  her  child  or  children,  equally, 
share  and  share  alike,  the  shares  of  sons  to  be  vested 
at  21,  and  the  shares  of  daughters  at  that  age  or 
marriage,  and  upon  trust,  after  the  death  of  Anna 
Sophia  Clarke  and  until  the  7,000/.  should  become 
payable  under  the  trusts  aforesaid,  to  apply  the  interest 
thereof  for  the  maintenance  and  education  of  such  chil- 
dren, in  proportion  to  their  presumptive  or  apparent 
rights  and  interests  in  the  principal ;  and  he  empowered 
the  trustees,  after  the  death  of  Anna  Sophia  Clarke,  to 
apply  one-half  of  the  presumptive  shares  of  her  sons  in 
the  principal,  for  their  advancement,  notwithstanding 
such  shares  should  not  then  have  become  vested  or 
payable:  ''And  in  case  there  shall  not  be  any  such 
children  or  child  of  the  said  Anna  Sophia  Clarke,  or, 
there  being  such,  all  of  them  shall  die  without  having 
acquired  a  vested  interest  in  the  said  principal  sum  of 
7,000  /.  under  the  trusts  hereinbefore  declared,  then  the 
said  John  Were  Clarke  and  Charles  Henry  Hotchkys, 
and  the  survivor  of  them,  his  executors,  administrators, 
and  assigns  shall,  from  and  aft^r  the  decease  of  the  said 
Anna  Sophia  Clarke,  stand  and  be  possessed  of  the 
same  principal  sum,  or  of  so  much  as  shall  not  have 
been  applied  or  disposed  of  for  the  advancement  of  any 
such  sons  or  son  as  aforesaid,  upon  trust  for  all  and 
every  the  children  of  my  said  son  John  Were  Clarke, 
and  of  my  daughter,  Mary  Ann  Welsford,  who  shall 
live  to  attain  the  age  of  21  years,  equally  to  be  divided 
between  or  amongst  them  and  their  several  and  respec- 
tive executors^  administrators  and  assigns." 
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The  testator  died  in  November  1821,  leaving  his 
three  children  named  in  his  will  him  surviving.  Atma 
Sophia  Clarke  died  in  May  1831,  without  having  been 
married.  John  Were  Clarke  and  Mary  Ann  WeUford 
had  several  children,  some  of  whom  were  bom  in  the 
testator's  lifetime,  others,  after  the  testator's  death  but 
in  Miss  Clarke's  lifetime,  and  one,  after  Miss  Clarke's 
death,  but  before  the  eldest  child  attained  21.  All  the 
children  were  infants  at  Miss  Clarke's  death;  but  five 
of  them  (who  were  the  Plaintiffs  in  the  Cause),  after- 
wards attained  21. 

The  Bill  alleged  that  the  Plaintiffs,  on  attaining  21, 
became  entitled  to  receive  a  distributive  share  of  the 
7,000/.:  that  the  Defendants  John  Were  Clarke  and 
Charles  Henry  Hotchhys  alleged  that  the  Plaintiffs 
were  not  then  entitled  to  receive  such  distributive  share, 
and  that,  under  the  will,  all  and  every  the  children  of 
John  Were  Clarke  and  Mary  Jinn  Welsford  then  bom 
or  thereafter  to  be  bom,  who  should  live  to  attain  21, 
would  be  entitled  to  share  in  the  7,000/.:  that  the 
same  Defendants,  at  other  times  alleged  that,  under  the 
will,  all  the  children  of  John  Were  Clarke  and  Mary 
Ann  Wehford  who  were  living  when  the  eldest  attained 
21,  and  who  should  live  to  attain  that  age,  would  be 
entitled,  in  equal  shares,  to  the  7,000  /.,  or  that  all  such 
of  the  said  children  who  were  living  at  the  death  of 
Anna  Sophia  Clarke  and  who  should  live  to  attain  21, 
would  be  entitled  thereto:  whereas  the  Plaintiffs 
charged  that,  according  to  the  true  constmction  of  the 
will,  such  only  of  the  children  of  John  Were  Clarke 
and  Mary  Ann  Welsford  as  were  living  at  the  death  of 
the  testator  and  who  should  live  to  attain  21,  would 
be  entitled  to  share  in  the  7,000  /. 


1836. 


Clarke 
r- 

Clarkb. 


Clarke 
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1836.  The  Bill  prayed  that  the  rights  and  interests  of  the 

Plaintiffs  and  of  the  infant  Defendants  in  the  7,000 
might  be  declared,  and  that  it  might  be  also  declared 
Clarke  ^^^^  ^^^^  ^^^^  children  of  John  Were  Clarke  and 
Mary  Ann  Welsford  as  were  living  at  the  testator's 
death  and  who  should  attain  21 ,  were  entitled  to  share 
in  the  7,000  L,  and  that  the  Plaintiffs,  on  attaining  21, 
became  entitled  to  receive  a  distributive  share  of  that 
sum. 


Mr.  Jacob  and  Mr.  Follett,  for  the  Plaintiffs,  cited 
Davidson  v.  Dallas  (a),  Whitbread  v.  Lord  St.  John  (6), 
Gilbert  v.  BoQrman(c)j  Scott  v.  Harwood{d),  Walker 
V.  Shore {e). 

Mr.  Knight  and  Mr.  Sharpe  appeared  for  the  De- 
fendants : 

But  The  Vice- Chancellor f  without  hearing  them,  said : 

My  opinion  is  that  all  the  children  who  were  born 
before  the  eldest  attained  21,  may,  by  possibility,  be 
participators  in  the  fund :  otherwise,  seven  children 
might  be  bom  in  the  lifetime  of  the  tenant  for  Ufe,  and 
then  another  child  might  be  bom  and  live  to  attain  21, 
but  the  seven  might  die  under  that  age,  and  then  the 
only  child  who  attained  21,  would  be  excluded. 

(fl)  14  Ves.  576.  (d)  5  Madd.  332. 

{b)  10  Ves.  152.  (0  15  Ves.  laa. 

(e)  11  Ves.  338. 
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WILSON  V.  PAUL.  1836: 

35th  May. 

This  was  a  suit  by  creditors  a&rainst  the  executors  of  ..... 
,     ,  ,  ,     1.  t  ,    «  1  ,  Admintstratton. 

the  debtor,  who  died  possessed  of  personal  estate  only.      Debtor  and 

Creditor. 

Before  the  institution  of  the  suit,  the  executors  paid  ^  — 

to  some  of  the  creditors,  a  dividend  of  13     4d.  in  the  f^^^  g^jj.  ^^^^ 

pound  on  the  amount  of  their  debts.  menced,  paid 

some  of  the  tes- 
tator's creditors 

After  the  usual  decree  had  been  made,  the  question  a  certain  pro- 
was  whether  those  creditors  were  entitled  to  be  paid  portion  of  their 
the  balances  remaining  due  to  them,  pari  passu  with  the        ^^^y  ^^^^ 

creditors  whose  debts  were  wholly  unpaid.  not  entitled  to 

any  further  pay- 

_  .  -   ^     ,    T^,  .  men t,  until  the 

Mr.  Knight  for  the  Plamtiffs.  other  creditors 

had  been  paid 

Mr.  Jacob  for  the  Defendants.  proportionably. 


The  Vice-Chancellor  held  that  the  creditors  who  had 
been  partly  paid,  were  not  entitled  to  any  further  pay- 
ment, until  all  the  other  creditors  had  been  paid  pro- 
portionably with  them.* 

♦  See  next  Case. 
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1836: 
37th  May. 

Executor. 
Administration. 
Debtor  and 
Creditor. 

Executors  will 
not  be  allowed 
payments  to 
creditors  made 
after  a  decree 
for  administer- 
ing the  debtor's 
estate. 

Where  an  ex- 
ecutor has  paid 
a  creditor  part 
of  his  debt, 
the  Court  will 
not  make  any 
further  pay- 
ment to  him, 
out  of  either  the 
legal  or  the 
equitable  assets 
of  the  debtor, 
until  all  the 
other  creditors 
are  paid  propor- 
tionably. 


MITCHELSON  v.  PIPER. 

^  HE  suit  was  instituted  for  the  administration  of  the 
real  and  personal  estate  of  Robert  Piper ^  who,  by  hia 
will  dated  the  23d  of  December  1829,  devised  certain 
of  his  real  estates  to  the  Plaintiffs^  in  trust,  by  sale  or 
mortgage,  to  raise  so  much  money  for  payment  of  his 
debts  as  his  personal  estate  should  fall  short  of  paying. 

The  testator's  general  personal  estate  was  more  than 
sufficient  to  pay  his  specialty  debts,  but  was  not  suf- 
ficient to  pay  his  simple  contract  debts  also. 

Before  the  bill  was  filed,  after  it  was  filed  but  before  the 
decree,  and  also  after  the  decree,  the  Plaintiffs  (who  were 
creditors  of  the  testator  as  well  as  executors  and  trus- 
tees of  his  will)  made  payments,  to  some  of  the  simple 
contract  creditors,  in  part  discharge  of  their  debts  :  and, 
on  the  hearing  of  the  Cause  for  further  directions,  one 
question  was  whether  the  executors  and  trustees  ought 
to  be  allowed  those  payments. 

Another  question  was,  whether  the  creditors  who  had 
received  a  part  of  their  debts,  were  entitled  to  be  paid 
the  remainder,  pari  passu  with  the  other  creditors  who 
had  received  no  part  of  their  debts. 

Mr.  Wiffram  and  Mr.  Sidebottom,  for  the  Plaintiffs, 
cited  Maltby  v.  Russell  {a).  Mason  v.  Williams  (jb), 


(a)  2  Sim.  &  Stu.  337. 


{b)  2  Sa!k.  507. 
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RoUnson  v.  Tange  (r),  Darston  v.  Uarl  of  Orford{d), 
Perry  v.  Phelips  (c),  Waring  v.  Danvers  (/),  Baily  v. 
Ploughman  (g),  Shepherd  v.  JT^pn^  (A). 

Mr.  Bethell,  for  the  creditors  whose  debts  were 
wholly  unpaid : 

I  admit  that  the  executors  ought  to  be  allowed  the 
payments  to  the  creditors  made  prior  to  the  decree,  but 
they  ought  not  to  be  allowed  those  that  were  made 
afterwards. 

With  respect  to  the  second  question,  I  wish  to  call 
the  attention  of  the  Court  to  the  manner  in  which  a 
creditor  brings  his  charge  into  The  Master'^  office.  He 
first  states  the  amount  due  at  the  testator's  death, 
and  then  he  gives- credit  for  what  he  has  received :  the 
Court  then,  having  taken  into  its  hands  the  adminis- 
tration of  the  testator's  assets,  has  to  determine  what  is 
a  due  coursA  of  administration.  Now  what  can  be  a 
due  course  of  administration  in  this  Court,  but  that 
equality  which  is  synonymous  with  equity  ?  And,  ac- 
cordingly, the  Court,  finding  that  the  executor  has  paid 
a  certain  proportion  of  the  debt,  makes,  in  the  first  in- 
stance, proportionate  payments  to  all  the  other  creditors 
who  stand  in  pari  jure.  The  case  of  Shepherd  v.  Kent 
decides  that  the  Court,  where  it  has  to  administer  both 
legal,  and  equitable  assets,  and  a  creditor  has  taken  part 
of  his  debt  out  of  the  legal  assets,  will  not  allow  him 
to  receive  any  part  of  the  equitable  assets,  until  he  has 
'brought,  into  hotch-pot,  what  he  has  received  out  of  the 
legal  assets. 

(0  3  P.  W.  398. 401.  (/)  1  P.  W.  295. 

(4)  Ptec.  Cha.  188,  3      (g)  Mos.  95. 
P.  W.  401.  (h)  Prec.  Ch.  190,  &  2  Vern. 

(0  10  Ves.  34.  435. 
Vol.  Vlll.  F 
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1836. 

^  w  ' 

MiTCUBLSON 
V, 

Piper. 


Mr.  Wright,  for  one  of  the  creditors  who  had  been 
paid  in  part,  said  that  an  executor  might,  if  he  pleased, 
prefer  a  creditor  and  pay  the  whole  of  his  debt,  leaving 
the  other  creditors  wholly  unpaid;  and,  consequently 
that  the  creditors  who  had  received  part  of  their  debts, 
were  entitled  to  be  paid  the  remainder,  without  regard 
to  what  they  had  received.  Maltby  v.  Russell ;  Lang- 
ton  V.  Higgsil). 


Mr.  Jacob  and  Mr.  Wilhraham,  for  the  Defendants. 

The  Vice-Chancellor: 

The  executors  are  not  entitled  to  be  allowed  the 
payments  made  since  the  decree  :  the  utmost  that  they 
are  entitled  to,  is  to  stand  in  the  place  of  the  creditors 
with  respect  to  those  payments. 

I  cannot  but  think  that  Mr.  BetheU  has  pointed  out 
the  ground  on  which  the  other  question  ought  to  be  de- 
cided, namely,  that,  when  a  creditor  goes  into  The  Mas- 
ter's office  to  establish  his  debt,  he  must  show  what  was 
the  amount  due  at  the  testator's  deatli  and  what  he  has 
received  since  :  and,  as  it  is  one  of  the  leading  maxims 
of  this  Court,  that  equality  is  equity,  the  creditors 
who  have  been  paid  in  part,  ought  not  to  receive  any 
further  part  either  of  the  legal  or  of  the  equitable  assets 
until  the  other  creditors  have  been  paid  the  same  pro- 
portion of  their  debts.* 

{j  )  Ante,  vol.  5.  p.  ^28. 


^  See  the  preceding  Case. 
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BRAZIER  r.  HUDSON.  1836: 

30th  May. 

A  TERM  for  years  was  vested  in  one  Hodgson.    lie    '      "  ' 

died,  haying  appointed  his  wife  his  executrix.    She  Probate' 

assigned  the  term  to  Baxter,  and  died  without  proving   

her  husband's  will.    After  her  death  letters  of  adminis-  executor 

does  an  act 

tration,  limited  as  to  the  term,  were  taken  out  to  and  dies  with- 
Hodgson.  out  proving  the 

will,  the  act 
will  be  valid  if 

On  the  hearing  of  an  exception  to  The  Master's  re-  the  will  is  ulti- 
port  as  to  the  title  to  the  estate,  one  question  was  ™^^^ly  proved, 
whether  the  administrator  was  the  proper  person  to 
assign  the  term  to  a  trustee  for  the  purchaser. 

Mr.  Jacob  and  Mr.  T.  H.  Hall,  in  support  of  the 
exception : 

An  executor  derives  his  title  under  the  will,  and  not 
from  the  Ecclesiastical  Court ;  and,  if  he  acts,  he  becomes 
complete  executor,  although  he  does  not  prove  the  will. 
Although  the  probate  is  the  only  legal  evidence  that 
he  is  executor,  yet  he  need  not  prove  in  order  to  give 
validity  to  his  acts.  The  assignment  to  Baxter  is  valid ; 
but  no  legal  evidence  of  it  can  be  given,  so  long  as  the 
will  remains  unproved.  When  the  probate  is  granted, 
the  assignment  will  not  only  be  good,  but  capable  of 
being  proved  ;  and,  consequently,  an  assignment  by  the 
administrator  will  be  void.  1  Williams  on  Executors^ 
160.    Wankfordy.  Wankford(a). 


(fl)  1  Salk.  299.    See  308. 
F  2 
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>83<>.  Mr.  Knight  and  Mr.  Coote^  in  support  of  the  re- 

port: 

Brazier 

V.  If  an  executor  does  an  act  and  afterwards  proves  the 

Hudson.  will,  it  is  considered  as  his  act  from  the  beginning :  but 
if  he  dies  without  proving  the  will,  a  subsequent  re- 
cognition of  the  will  by  the  Ecclesiastical  Court,  can 
not  be  an  affirmance  of  the  act ;  for  that  Court  never 
constituted  him  the  personal  representative  of  the  tes- 
tator. In  this  case  therefore  the  term  remained  part  of 
the  assets  of  Hodgson^  and  administration  of  his  goods 
was  properly  granted. 

The  Vice-Chancellor: 
Lord  Holt,  in  his  judgment  in  Wankford.v.  Wank'- 
fordj  says  that  an  act  done  by  an  executor  is  valid, 
provided  the  will  is  ultimately  proved,  although  the 
executor  who  did  the  act  died  without  proving  the  will. 
And  I  caimot  but  think  that  the  convenience  of  man- 
kind requires  that  all  the  acts  of  an  executor  that 
would  be  valid  if  probate  had  been  taken,  should  be 
considered  as  valid  if  the  will  is  ever  afterwards  proved. 
The  consequence  is  that  upon  letters  of  administration 
to  Hodgson,  with  his  will  annexed,  being  taken  out, 
the  assignment  to  Baxter  will  be  established. 

Exception  allowed. 
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TUFNELL  V.  CONSTABLE.  1836 : 

5th  May. 

The  Plaintiff,  the  Rev.  W.  Tufnell,  having  borrowed  Volunteer. 

of  James  Robinson,  first,  500     and,  afterwards,  1,200  L,     Debtor  and 

gave,  to  Robinson,  his  promissory  note  for  the  former  ^gi^ase 

sum,  and  his  bond  for  the  latter. — Some  years  afterwards   " 

Robinson  made  his  will,  by  which  he  gave,  to  the  Plain-  bequeathed, 

tiff,  700  /. :     being  part  of  the  1,700  /.  which  he  owes  parforMoo  /. 

me  :  my  intention  being  to  forgive  him  700  /.  in  part  of  which  B.  owed 

the  said  debt  of  1,700/.:  and  I  direct  that  he  shall  him  on  bond.  ^. 

^        -  ...  afterwards,  re- 

account  tor  and  pay,  to  my  executors,  the  remammg  sum  voked  the  be- 

of  1,000  Z."   The  testator,  by  a  codicil,  revoked  the  quest,  but  made 

legacy  of  700  /.,  which  he  had,  by  his  will,  bequeathed  ^  ihJS^by 

to  the  Plaintiff,  and  declared  such  bequest  to  be  null  which  he  for- 

and  void.    On  the  7th  of  June  1832  (which  was  the  g^^e  ^-  the 

700 '    A  s  ex- 

day  of  the  date  of  the  codicil)  the  testator  signed  the  ecutors  brought 
following  indorsement  on  the  bond :     I  do  this  day  for-  an  action  against 
give  the  Rev.  fV.  Tufnell  the  sum  of  700  /.,  part  of  the  f  ^oJ/^^  filed 
within-named  sum  of  1,200  /.,  for  which  he  is  indebted  a^Bill  to  restrain 
to  me :  and,  I  hereby  acquit  him  of  this  bond  upon  the  f^e  action,  offer- 
payment  of  the  sum  of  500  /.,  with  interest  upon  the  executors,  the  ^ 
whole  till  the  same  be  paid  off.    In  consequence  of  this  balance  of  500  /. 
gift,  I  have  revoked,  by  my  codicil  of  this  date,  a  former  ^J^l^^J\j^ 
bequest  to  the  amount  of  the  said  sum  of  700  L'*    On  junction, 
the  27th  of  August  1832,  the  testator  made  another  will,  because  B.  had 
in  which  he  did  not  even  name  the  Plaintiff:  and,  on  the  §^ration  for"the 
14th  of  September  following,  he  died.    In  June  1835,  indorsement  on 
after  a  litigation  in  the  Ecclesiastical  Court  between  bond. 
George  Tufnell,  the  executor  named  in  the  first  will,  and 
the  Defendants,  the  executors  named  in  the  second,  the 
latter  will  was  admitted  to  probate.    In  February  1836, 
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the  Defendants  brought  an  action  in  the  Court  of  Com- 
mon Pleas,  against  the  Plaintiff,  for  the  recovery  of  the 
500/.  and  1,200/.;  whereupon  the  Bill  was  filed  pray- 
ing for  a  declaration  that  the  testator,  by  the  indorsement 
on  the  bond,  forgave  and  acquitted  the  Plaintiff,  and 
relinquished  and  annulled  all  claim  against  him  to  and 
in  respect  of  the  700  /. ;  and  that  the  Plaintiff  might  be 
declared  to  be  responsible,  to  the  Defendants,  for  1,000  /. 
prbcipal  money  only,  and  for  interest  on  the  1,700/. 
down  to  the  testator's  death,  and  on  the  1,000  /.  since 
that  time  ;  and  that  the  Defendants  might  be  restrained 
from  further  proceeding  in  their  action,  the  Plaintiff 
being  willing  that  they  should  receive  the  amount  of 
such  principal  and  interest  out  of  a  sum  which  he  had 
paid  into  Court  in  the  action. 

Mr.  Knight  and  Mr.  Jeremy ^  for  the  Plaintiff,  now 
moved  for  the  injunction.  They  cited  EdeuY.  Smyth  (a), 
and  Norton  v.  Wood  (b). 

Mr.  Jacob  and  Mr.  James  Russell,  for  the  Defendants. 

The  Vice-chancellor  said  that  the  Plaintiff  gave  no 
consideration  for  the  alleged  release,  and  that,  as  he  was 
a  volunteer,  he  had  no  right  to  come  into  equity  for 
relief. 

Motion  refused,  with  costs. 


(a)  5  Vcs.  341. 


{b)  1  Ru88.&  Myl.  178. 
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THE  ATTORNEY-GENERAL  v.  THE  CORPO-  1836: 
RATION  OF  NEWARK .♦  a4th  May. 

By  the  decree  in  this  cause,  a  sale  before  The  Master  Purchaser. 

had  been  directed,  and  upon  the  application  of  the  pur-  Costs. 

chaser,  it  was  referred  to  The  Master  to  inquire  whether  where'an' estate 

a  good  title  could  be  made.  The  Master  reported  in  the  has  been  sold 

negative.  ^^^^  »  decree, 

^  and  The  Master 

reports  against 

Mr.  Jacob,  for  the  purchaser,  moved  that  he  might  be  the  title, the pur- 

discharEred  from  the  purchase,  and  that  his  costs,  charges  chaser  is  entitled 

J  '  u.i  \   c^i.   r    A'    n  to  be  paid,  out 

and  expenses  might  be  paid  out  of  the  fund  m  Court.        the  fund  in 

the  cause,  his 

The  Solicitor-General,  contr^. 

sequent  upon 
his  becoming 

The  Vxce^Chancelhr  considered  that  the  purchaser  purchaser,  and 
was  entitled  to  be  paid  the  costs  of  the  orders  for  con-  J'^^'^'^g'^^*''"^ 
firming  him  as  purchaser,  of  the  reference  and  of  the 
application,  and  the  expense  of  investigating  the  title. 


The  order  was  for  payment,  out  of  the  fund,  of  the 
purchaser's  costs  of  and  consequent  upon  his  having 
become  purchaser  and  also  of  the  application,  and  his 
reasonable  charges  and  expenses  of  investigating  the 
title. 

•  Ex  Relatione. 
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1836 :  BARNETT  r.  GRAFTON, 
ist  June. 

^— ^  The  Defendant.  Welch,  put  in  a  ne&rative  plea,  which 

Amendment.  „       ,  ,                            ,    ^            ,  , 

Practice.  was  allowed  by  The  Master  of  the  Rolls  on  the  24th  of 

  March  last.   The  Plaintiff  then  replied  to  it    The  other 

lOlowed  a!^  re-  I^^fendants  put  in  answers ;  the  last  of  which  was  filed 
plied  to,  the  on  the  31st  of  March,  and  an  office-copy  of  it  was  ob- 
Plaintiff  moved  ^^^j  4th  of  April, 

to  withdraw  the 
replication  and 

amend  the  The  Plaintiff  now  moved  (by  way  of  appeal  from  a 

Bill,  with  a  view  jg^ision  of  one  of  the  Masters)  for  leave  to  withdraw 

to  vary  the  case  ^  ^ 

originally  made,  the  replication  and  amend  the  Bill.    The  motion  was 

Motion  re-     supported  by  an  affidavit  made  in  compUance  with  the 

15th  of  Lord  LyndhursVs  Orders. 

Mr.  Knight  and  Mr.  Webster ^  for  the  Plaintiff,  said 
that  the  amendments  had  become  necessary  in  conse- 
quence of  matter  disclosed  in  the  answers :  that  it  viras 
always  in  the  discretion  of  the  Court,  after  plea  pleaded, 
to  allow  the  Bill  to  be  amended ;  and  that,  in  Carleton 
V.  Estrange  (a).  Lord  Eldon  decided  that  the  Court 
might  interpose  to  regulate  the  record  in  order  that  it 
might  stand  right. 

Mr.  Jacobs  Mr.  Piggott  and  Mr.  Greene,  appeared  for 
the  Defendants  : 

But  The  Vice-chancellor,  without  hearing  them,  said : 
I  cannot  interfere  with  the  order  of  The  Master  of  the 
Rolls  allowing  the  plea. 


(fl)  Turn,  &  Russ.  23, 
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If,  at  the  time  when  the  plea  was  allowed^  you  had 
applied  to  his  Lordship,  he  might  perhaps  have  per- 
mitted you  to  amend.  The  plea  having  been  allowed, 
the  Bill  would  have  been  out  of  Court,  unless  the  Plain- 
tiff had  taken  issue  on  the  matter  of  fact  by  replying  to 
the  plea  :  and,  as  it  appears,  from  the  affidavit,  that  the 
proposed  amendments,  if  they  were  introduced  into  the 
Bill,  would  vary  the  case  made  against  the  Defendant 
Welch,  I  have  no  power  to  make  the  order.* 

•  See  Tat/lor  v,  Shatv,  2  Sim.  &  Stu.  13. 


1836. 

■  ,  ' 

Barnett 


Graftok. 


MARTINS  V.  GARDINER.  1836: 

Ist  June. 

1  HE  testator  in  this  cause,  by  his  will,  directed  his  jy^^ 
executors  to  set  apart  a  fund  sufficient  to  produce  the  Revocation. 
annual  sum  of  10  /.,  and  to  pay  that  sum  into  the  pro-  '^^i^^xordirect 
per  hands  of  his  sister  the  wife  o{  Frauds  edhis  executors 

Betley  of  Yarmouth  in  the  county  of  Norfolk^  butcher,  to  pay  an  an- 
for  her  life,  or  into  the  hands  of  such  persons  as  the  said  ^^^'^  ^ 
Elizabeth  Betley  should  appoint,  to  the  intent  that  the  wife  of  Francis 

same  might  be  for  the  separate  use  of  the  said  Elizabeth  ^^}^!f* 

such  persons  as 

Betley ;  and  he  directed  that  the  receipt  of  the  said  ^ii^  Eliza* 

should  be  a  sufficient  discharge  for  the  Betley 
annuity :  and  he  also  directed  his  executors  to  divide  to  the^intent"^ 
the  residue  of  his  estate  equally  amongst  his  brother  that  the  same 
If.  Gardiner  and  his  sisters  Sarah  Gardiner  and  ^ight  be  for  the 

the  wife  of  the  said  Francis  Betley.  the^add  ^!^^- 

]ey»  and  the  re- 
in those  places  in  which  blanks  are  left,  the  name  ce»'pt    the  said 
^  .  to  he 

of  Elizabeth  Betley  (whose  right  name  was  Baieley)  a  sufficient  dis- 
charge. 

The  testator,  after  executing  his  will,  drew  his  pen  through  his 
sister's  name  in  those  places  where  blanks  are  left.  Held  that  the 
bequest  was  not  revoked. 
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Gardiner. 


was  written :  but  the  testator,  afterwards,  drew  his  pen 
through  the  name.  The  question  was  whether  the 
bequests  to  her  were  revoked. 

The  Vice-Chancellor  said  that,  as  the  description  and, 
in  some  places,  the  name  of  Elizabeth  Betley  remained 
uncancelled,  the  Court  would  not  be  warranted  in  hold- 
ing that  the  bequests  to  her  were  revoked. 

Mr.  Turner  for  the  Plaintiff. 


Mr.  Jacob  and  Mr.  Wright  for  the  Defendant. 


•  MURRELL  V.  CLAPHAM. 

and  June. 


Next  Friend. 


Motion,  by  the  Defendants,  that  the  proceedings  in 
the  suit  might  be  stayed  until  the  next  friend  of  the 
The  next  friend  Plaintiff  (who  was  an  infant)  was  changed,  or  had  given 

PliSif^l  in.  ^'^""ty  ^fthe  suit, 

solvent,  and  had 

been  indemni-       The  motion  was  supported  by  an  affidavit  stating 

fied  from  the  that  the  next  friend  was  insolvent,  and  that  he  had 
costs  of  the  suit; 

and,  for  those  refused  to  act  as  next  friend  until  he  had  been  indem- 

reasons,  the  De-  nified  from  the  costs  of  the  suit  by  some  person  whose 

that^e™ro-^  name  was  not  disclosed,  and  that  he  had  declared  that 

ceedin^s  m  the  he  did  not  consider  himself  responsible  for  the  costs, 
suit  might  be 

stayed  until  the  Mr.  Knight,  in  support  of  the  motion, 
next  friend  was 

changed,  or  had  Mr.  O.  Anderdon,  contra,  said  that,  in  an  mfant's 

iSr  costeT*"^  suit,  the  poverty  of  the  next  friend,  was  no  reason  for 

Motion  re-  staying  the  proceedings  in  the  suit  or  for  appointing  a 

fused.  ^^^^  friend.    Davenport  v.  Davenport  (a) ;  Fellows 
V.  Barrett  (6). 


(a)  1  Sim.  &  Stu.  101.         (b)  1  Keen,  1 19. 
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Mr.  Knight y  in  reply  : 
In  Fellows  v.  Barrett^  the  next  friend  was  the 
mother  of  the  inianty  and^  therefore,  she  was  justified 
in  taking  up  the  case  of  the  infant :  but,  in  this  case, 
there  is  no  connexion  between  the  infant  and  his  next 
friend.  Poverty  does  not  prevent  a  party  from  suing 
in  bis  own  right;  but  it  is  different  where  he  comes 
forward  as  the  next  friend  of  an  infant;  as  appears 
by  the  cases  referred  to  in  the  note  to  Davenport  v. 
Davenport.  The  next  friend  in  this  case  is  not,  really 
and  in  substance,  the  next  friend  of  the  infant  If  he 
is  indemnified  from  the  costs,  he  has  not  the  usual 
motive  to  see  that  the  suit  is  properly  conducted.  The 
contract  between  him  and  the  undisclosed  person,  will 
not  enable  the  Defendants  to  proceed  against  that 
person  for  the  costs. 

The  Vice-Chancellor  : 

This  case  is  very  like  Fellows  v.  Barrett;  and  I 
rather  think  that,  in  that  case,  The  Master  of  the  Rolls 
did  not  consider  himself  authorized  to  compel  the  next 
friend  to  give  security  for  costs. 

The  Court  rather  encourages  persons  to  institute 
suits  on  behalf  of  infants;  and  it  has  this  security 
against  such  suits  being  prosecuted  for  the  mere  purpose 
of  harassing  the  Defendants :  it  may  refer  it  to  The 
Master  to  inquire  whether  the  suit  is  for  the  infant's 
benefit. 

I  rather  think  that  I  have  no  authority  to  grant  this 
application. 

Motion  refused,  without  costs. 


1836, 


MURRELL 
V. 

Clapham. 


76 


CASES  IN  CHANCERY. 


1836: 
3d  June. 
 .  ' 

Bankrupt. 

Fraud. 
Demurrer. 

The  assignees 
of  a  bankrupt 
having  sold  his 
estate  whilst  he 
was  proceeding 
to  get  his  com- 
mission super- 
seded, he  filed 
a  Bill  against 
them  and  the 
purchaser,  and 
their  respec- 
tive solicitors, 
charging  them 
with  firaud 
and  collusion 
in  the  sale, 
and  ailing 
that  he  had 
settled  with  all 
his  creditors 
and  that  they 
had  consented 
to  the  commis- 
sion being 
superseded. 
A  demurrer  to 
the  Bill  was 
over-ruled. 


LAUTOUR  V.  HOLCOMBE. 

Sy  an  Indenture  dated  the  18th  of  August  1829,  the 
Plaintiff  granted  to  the  Defendant  Holcambe  a  redeem- 
able annuity  of  360  /.,  and,  for  further  securing  it,  de- 
mised a  freehold  estate,  of  which  he  was  seised  in 
fee,  to  a  trustee  for  99  years.  In  May  1830  the  Plain- 
tiff became  bankrupt.  Towards  the  latter  part  of  that 
year  the  Plaintiff  commenced  a  negotiation  with  seve- 
ral of  bis  creditors,  for  the  purpose  of  superseding  the 
commission.  The  first,  second  and  third  meetings  and 
an  adjourned  meeting  under  the  commission,  took  place 
prior  to  June  1831.  At  those  meetings,  fifty-six  cre- 
ditors proved  debts  amounting  to  19,000  /. :  and  in 
November  1831  fifty-two  of  those  creditors,  whose  debts 
amounted  to  16,000/.,  had  signed  their  consent  to  the 
commission  being  superseded :  but  Holcombe  never  came 
in  under  the  commission. 

On  the  25th  of  June  1831,  Holcombe's  solicitors,  pur- 
suant, as  it  was  alleged,  to  some  previous  collusion  or 
understanding  between  them  and  the  solicitors  of  the 
assignees,  wrote  to  the  latter  offering,  on  Holcombe*s  be 
half,  to  give  400  L  for  the  estate  on  which  the  annuity  was 
secured.  The  solicitors  of  the  assignees  replied  that, 
if  Holcombe  would  increase  his  offer  to  500  /.,  they 
would  call  a  meeting  of  the  creditors  and  reconuaend 
them  to  accept  it.  Holcombe's  solicitors  then  wrote 
another  letter  offering  450  for  the  estate :  and,  on  the 
20th  of  July,  the  solicitors  of  the  assignees  replied  that 
they  accpted  the  offer,  subject  to  confirmation.  On  the 
26th  the  assignees  advertised  for  a  meeting  of  the 
creditors,  to  be  held  on  the  4th  of  August,  for  the  pur- 
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pose  of  assenting  to  or  dissenting  from  their  accepting 
the  offer.  Out  of  fifty-six  creditors  who  had  proved  under 
the  commission,  ten  only  (whose  debts  did  not  amount 
to  5,000  /.)  attended  the  meeting,  and  six  of  those  ten 
had,  previously,  signed  a  consent  to  the  commission 
being  superseded:  and  eight  or  nine  of  the  creditors 
present,  signed  a  resolution  for  accepting  the  offer. 
On  the  5th  of  August,  the  solicitors  of  the  assignees 
wrote  to  Holcambe's  solicitors  as  follows :  ^*  As  less 
than  one-third  in  value  of  the  creditors  attended  the 
meeting  yesterday,  it  became  a  question,  both  for  ven- 
dors and  purchasers,  whether  further  authority  is  neces- 
sary. When  you  come  this  way,  favour  us  with  a  call. 
— -P.  S.  Colonel  Lautour  is  actively  negotiating  for  a 
stqtersedeM,  and,  if  he  succeed,  we  suppose  he  will  never 
confirm  the  sale  to  Mr.  Holcombe." 

On  the  12th  of  November  1831,  the  Plaintiff  pre- 
sented a  petition,  to  The  Lord  Chancellor,  praying  that 
his  commission  might  be  superseded  ;  and  the  assignees 
and  all  the  other  creditors  who  had  proved  (except 
four)  signed  the  requisition  to  The  Chancellor  for  the 
supersedeas ;  and  a  certificate,  from  the  Commissioners, 
stating  that  they  had  done  so  and  that  there  were  no 
unsatisfied  claims  outstanding  on  the  proceedings,  was 
annexed  to  the  petition.  On  the  9th  of  December  1831, 
(before  which  time,  two  of  the  four  creditors  who  did 
not  sign  the  requisition,  had  been  paid  their  debts)  the 
petition  was  heard  ;  and  His  Lordship  ordered  :  with 
the  view  of  superseding  the  said  commission  and  pre- 
viously to  such  supersedeas  issuing,''  that  the  Plaintiff 
should  indemnify  the  assignees  from  a  certain  power  of 
attorney,  and  against  the  contract  {if  any)  with  Hoi- 
combe,  and  that  the  indemnity  should  be  settled  by  The 
Master ;  and  that  the  Plaintiff  should  confirm  the  sale 


1836. 


Lautour 

HoLCOMBfi. 
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of  his  furniture  made  by  the  assignees,  and  pay  the 
debts  due  to  the  two  unsatisfied  creditors,  and  the  costs 
of  the  assignees  and  messenger  under  the  commission, 
and  all  the  costs  of  the  application ;  and  that,  upon 
the  commission  being  superseded,  the  Plaintiff's  estate 
should  be  transfeired  to  him,  by  the  assignees,  subject  to 
the  contract  with  Holcombe,  if  it  could  be  enforced :  and 
His  Lordship  reserved  the  further  consideration  of  the 
matters  of  the  supersedeas,  with  liberty  for  the  parties 
to  apply. 

On  the  20th  of  the  same  month,  Holconibe  presented 
a  petition  in  the  bankruptcy,  stating  the  before- 
mentioned  order ;  that  the  contract  for  the  sale  of  the 
•estate  to  him,  had  been  approved  of  at  a  meeting  of  the 
creditors  ;  that,  if  the  estate  was  sold  it  would  not  pro- 
duce suflScient  to  pay  what  was  due  to  him  for  the  arrears 
and  the  repurchase  of  the  annuity;  t/iat  the  Plain- 
tiff intended,  if  the  commission  should  be  superseded,  to 
refuse  to  perform  the  contract;  and  that  it  ought  not 
to  be  superseded  unless  the  Plaintiff  would  undertake 
to  concur  in  carrying  the  contract  into  execution  ;  and 
that  he  had  abstained  from  proving  under  the  com- 
mission on  the  faith  of  the  contract :  and  praying  that 
the  order  of  tlie  9th  of  December  might  be  discharged, 
and  that  the  commission  might  not  be  superseded. 
Holcombe,  however,  never  brought  his  petition  to  a 
hearing. 

On  the  18th  of  January  1832,  (at  which  time  the 
reference  to  The  Master  as  to  the  indemnity,  was  pend- 
ing, and  all  the  creditors  who  had  proved,  bad  either 
consented  to  the  supersedeas,  or  had  appeared  on  the 
hearing  of  the  petition  and  been  parties  to  the  order 
made  thereon)  Holcombe  filed  a  bill  in  the  Exchequer, 


1836. 


Lautour 

V. 

Holcombe. 
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against  tbe  assignees,  without  making  the  PlaintiflP  a 
party,  for  a  specific  perfoimance  of  the  alleged  con- 
tract for  the  sale  of  the  estate,  and  to  restrain  the 
assignees  from  taking  any  step  with  a  view  to  the  supers 
sedeas.  Although  the  assignees  need  not  have  answered 
the  Bill  before  the  20th  of  March,  they,  m  collusion,  as 
it  was  alleged,  with  Holcombe,  and  in  order  to  promote 
his  fraudulent  purposes,  and  without  any  notice  to  or 
commonication  with  the  Plaintiff  or  his  solicitor,  filed 
their  answer  on  the  8th  of  February ;  but  did  not  claim 
the  benefit  of  the  Statute  of  Frauds  or  make  any  other 
objection  to  Uie  performance  of  the  contract. 

The  cause  was  heard  on  the  2d  of  June  1832  ;  and, 
DO  opposition  being  made  on  the  part  of  the  assignees, 
a  specific  performance  was  decreed ;  and,  on  the  5th  of 
July,  the  assignees  conveyed  the  estate  to  Holcombe. 

In  September  1833  the  Bill  in  this  cause  was  filed 
against  Holcombe  and  his  solicitors,  (one  of  whom  was  also 
the  trustee  of  the  term  for  securing  the  annuity)  and  the 
assignees  and  their  solicitors;  and,  after  stating  as  above, 
it  alleged  that  the  contract  for  the  sale  of  the  Plaintiff's 
estate,  was  entered  into  after  it  was  known,  to  all  the 
parties  thereto,  that  the  Plaintiff  was  negotiating  for  and 
about  to  obtain  the  consent  of  his  creditors  to  a  super" 
sedeas  of  the  commission,  and  after  it  was  also  known 
that  it  was  unnecessary  to  sell  any  further  part  of  his  pro- 
perty ;  that  the  contract  was  entered  into  by  fraud  and 
collusion  between  Holcombe  and  his  solicitors  and  the 
assignees  and  their  soUcitors ;  that  the  suit  and  decree 
in  the  Exchequer  were  instituted  and  obtained  by  fraud 
and  collusion  between  the  same  parties,  in  consequence 
of  the  doubts  entertained  as  to  the  validity  of  the  con- 
tract, and  afler  all  the  creditors  who  had  then  proved, 
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had  consented  to  the  commission  being  superseded,  and 
the  plaintiff  had  become  the  only  person  interested  in 
his  estate ;  that  all  the  creditors  who,  up  to  the  time  of 
filing  the  present  Bill,  had  proved  debts  against  the 
Plaintiff's  estate,  had  been  satisfied  or  arranged  with 
and  had  either  signed  the  requisition  for,  or  had  ap* 
peared,  by  counsel,  and  consented  to  a  supersedeas  of  the 
commission;  that  the  property  comprised  in  the  contract 
was  worth  8,000  /.  at  the  least ;  that,  after  the  order  of 
the  9th  of  December  1831,  it  was  not  competent  to  the 
assignees  to  dispose  of  any  part  of  the  Plaintiff's  pro* 
perty;  that,  except  as  a  party  to  the  contract,  ffo/- 
combe  had  no  interest  in  or  under  the  commission,  and 
had  no  right  to  interpose  to  prevent  its  being  super- 
seded ;  that,  when  the  order  of  the  9th  of  Dec.  1831, 
was  made,  Holcombe  attempted  to  be  heard,  by  his 
counsel,  in  opposition  thereto,  but,  by  reason  of  his 
not  having  come  in  and  proved  any  debt  imder  the 
commission.  The  Lord  Chancellor  refused  to  hear 
him. 


The  Bill  prayed  that  it  might  be  declared  that  the 
450  /.  vtras  a  grossly  inadequate  price  for  the  estate,  and 
that  the  contract  was  entered  into  by  fraud  and  collu- 
sion between  the  Defendants,  and  that  the  decree  in  the 
Exchequer  was  obtained  in  like  manner,  and  that,  upon 
Holcombe  being  paid  what  was  due  for  the  arrears  and 
re-purchase  of  the  annuity,  the  trustee  of  the  term 
might  be  decreed  to  re-assign  the  premises  comprised 
therein,  to  the  Plaintiff ;  and  that  the  letters  and  reso- 
lution which  were  alleged  to  constitute  the  contract  for 
the  sale  of  the  estate,  and  the  deeds  by  which  the  assig- 
nees had  conveyed  the  estate  to  Holcombe,  might  be 
delivered  up,  to  the  Plaintiff,  to  be  cancelled,  and  that 
the  estate  might  be  re-conveyed  to  him. 


CASES  IN  CHANCERY. 


8f 


Hohombe  and  his  solicitors  demurred  for  want  of  1836. 

equity.  '  ' 

Lautour 

Mr.  Knight  and  Mr.  James  Stissell,  in  support  of  v« 
the  demurrer Holcombe. 

There  is  no  instance  in  which  an  uncertificated  bank- 
rupt has  been  allowed  to  sue  in  this  Court,  and  interfere 
with  the  administration  of  his  estate.  The  Court  of 
Bankruptcy  has  complete  jurisdiction  over  all  the  deal- 
ings by  the  assignees  with  the  bankrupt's  property; 
and,  if  they  act  improperly,  that  Court  will  remove 
them  and  order  new  assignees  to  be  chosen.  As  there 
is  a  subsisting  commission  in  this  case,  if  the  cause 
proceeds  to  a  hearing  and  the  Defendants  succeed  in 
dismissing  the  Bill,  a  new  Bill  may  be  filed  against 
them  by  a  creditor. — [The  Vice-ChanceUor :  The  Bill 
alleges  that  all  the  creditors  have  been  satisfied.] — 
Although  it  is  stated  that  the  Plaintiff  has  settled  with 
all  the  creditors  who  have  proved  under  the  commission, 
yet  there  is  no  allegation  that  there  are  not  other  credi- 
tors who  may  come  in  and  prove.  In  Hammond  v. 
Aitwood  (a)  the  commission  was  alleged  to  be  invalid. 
That  allegation  was  as  good  as  any  that  is  found  here ; 
and  yet  it  was  considered  not  to  be  sufficient  to  sustain 
the  bill.  The  principle  upon  which  that  case  was 
decided,  applies  to  this. 

Sir  W.  Home  and  Mr.  Koe  in  support  of  the 
BUI: 

Before  the  negotiation  for  the  sale  of  the  estate  took 
place,  fifty-six  of  the  creditors  had  proved  debts  amount- 
ing to  19,000  Z. ;  and  fifty-two  of  those  fifty-six^  whose 
debts  amounted  to  16,000  /.,  had  consented  to  the  com- 

(a)  3  Madd.  158.    See  Kai/e  v.  Fosbrookej  ante,  page  38, 
and  the  cases  there  cited  in  support  of  the  demurrer. 
Vol.  VIII.  o 
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mission  being  superseded .  The  assignees  also  consented* 
and  signed  the  requisition  for  the  supersedeas.  This  nego- 
tiation, carried  on  without  the  knowledge  of  the  bankrupt, 
after  what  had  taken  place,  was  a  gross  fraud  on  him. 
Ten  only  of  the  creditors  (which  was  not  a  third  of 
those  that  had  proved)  attended  the  meeting  held  on 
the  4th  of  August ;  and  six  of  those  ten  had  consented 
to  the  commission  being  superseded.  On  the  following 
day,  the  solicitors  of  the  assignees,  wrote  a  letter  to 
Holcombe's  solicitors,  in  which  there  was  the  following 
postscript :  "  Colonel  Lautour  is  actively  negotiating 
for  a  supersedeas^  and,  if  he  succeed,  we  suppose  he  will 
never  confirm  the  sale  to  Mr.  Holcambe.'*  This  was  a 
letter  written  by  the  solicitors  to  the  assignees,  whose 
duty  it  was  to  protect  the  bankrupt's  interest.  In 
November  1831,  the  Plaintiff  presented  a  petition  for  a 
supersedeas,  which  was  accompanied  by  a  certificate 
from  the  Commissioners,  by  which  it  appeared  that  the 
assignees  and  all  the  other  creditors,  except  four,  had 
signed  the  requisition  to  The  Lord  Chancellor.  On  the 
9th  of  December  1831  (before  which  time  two  of  the 
four  creditors  had  been  paid)  the  petition  was  beard ; 
and  the  two  remaining  creditors  appeared  by  their 
counsel  on  the  hearing  of  the  petition.  The  language 
of  the  order  made  on  that  occasion  shows,  most  clearly, 
that  The  Lord  Chancellor  considered  that  the  Plaintiff 
would  be  entitled  to  have  the  commission  superseded 
on  his  giving  the  indemnity  and  doing  the  other  acts 
therein  prescribed.  It  was  merely  preliminary  to  the 
issuing  of  the  supersedeas :  and  was  tantamount  to  an 
injunction  restraining  the  assignees  from  proceeding  to 

*  It  appeared,  on  referring  to  the  proceedings  in  the 
bankruptcy,  but  it  was  not  so  stated  in  the  Bill,  that  two  of 
the  assignees  signed  the  consent  in  March,  and  another,  in 
September  1831. 
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carry  the  contract  into  effect.  The  direction  that  the 
Plaintiff  should  give  an  indemnity  to  the  assignees,  was 
equivalent  to  a  declaration  that  he  was  to  be  considered 
no  longer  as  a  bankrupt,  but,  for  the  future,  as  a  solvent 
man,  who  had  rights  to  defend  and  preserve ;  and,  on 
the  commission  being  superseded,  the  assignees  were 
ordered  to  transfer  the  estate  to  him,  subject  to  the 
contract  with  Holccmhey  if  it  could  be  earned  into 
effect.  Holcombe  then  presented  a  petition  alleging 
that  the  Plaintiff  intended,  if  the  commission  should  be 
superseded,  to  refuse  to  perform  the  contract,  and  in- 
sisting that  it  ought  not  to  be  superseded,  unless  he 
would  concur  in  carrying  the  contract  into  execution. 
Holcomhej  however,  abandoned  his  petition.  After  the 
order  of  the  9th  of  December  had  been  pronounced,  it 
was  the  duty  of  the  assignees  to  insist  that  the  Plain- 
tiff should  be  made  a  party  to  any  bill  that  might 
be  filed  against  them.  They,  however,  by  a  manifest 
collusion  with  Holcombe^  permitted  him  to  file  a  bill 
against  them,  for  a  specific  performance  of  the  contract, 
without  making  the  Plaintiff  a  party  to  it.  They  put 
in  their  answer  without  any  communication  with  the 
Plaintiff,  and,  as  they  made  no  defence,  Holcombe  ob- 
tained a  decree  for  a  specific  performance. 

The  Vice-Chancellor: 
The  Bill  represents  that  all  the  creditors  who  have 
proved  debts  against  the  Plaintiff's  estate  under  the  com- 
mission, have  been  satisfied  or  arranged  with,  and  have 
either  signed  the  requisition  for  the  supersedeas^  or  have 
consented  to  its  issuing.  Then,  all  the  creditors  having 
been  settled  with,  and  the  commission  not  being  super- 
seded, it  does  not  appear  to  me  that  it  is  possible  for 
the  Plaintiff,  by  petition  to  the  Court  of  Review,  to  get 
relief.    Where  the  bankrupt  is  the  only  person  interested 
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in  the  property,  can  that  Court  order  a  person  who  has 
not  come  in  under  the  conunission^  to  give  up  and  re- 
convey  an  estate  which  he  has  purchased  ?  What 
original  jurisdiction  has  the  Court  of  Bankruptcy  to 
interfere  with  a  person  who  has  never  submitted  to  the 
commission  ? — It  is  clearly  stated  that  all  the  creditors 
have  been  settled  with,  and  have  consented  to  the  com- 
mission being  supersededi  and  therefore  there  is  no  per- 
son interested^  except  the  Bankrupt ;  and  the  Court  of 
Bankruptcy  has  no  jurisdiction  over  Mr.  Holcambe. 

The  Bill  represents  a  case  of  gross  and  abominable 
fraud ;  for  it  is  a  case  in  which  a  Court  of  Equity  has 
been  made  an  instrument  of  the  fraud  that  has  been 
perpetrated.  The  Plaintiff  alleges  that  none  of  the 
creditors  who  have  proved,  have  any  interest  in  the 
subject :  and  he  files  his  Bill  in  order  to  be  relieved 
against  the  fraud.  It  has  been  said  that  the  Plaintiff  may 
have  relief  in  Bankruptcy.  But  that  is  not  the  case ; 
for  that  Jurisdiction  has  no  power  over  Holcombe  or 
any  of  the  other  persons  who  are  named  as  Defendants 
on  this  record,  except  the  assignees,  as  those  other 
persons  have  not  submitted  to  the  conmiission. 
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Demurrer  over-ruled. 
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HUGHES  V.  WYNNK 

gth  June. 


Motion  by  the  purchaser  of  lots  six  and  seven  of    Vendor  and 

the  estates  sold  under  the  decree  in  this  cause,  for  Purchaser. 

liberty  to  pay  his  purchase-money  into  Court,  after  where  tide- 

deducting  the  amount  of  the  costs,  charges  and  ex-  deeds  are  in  the 

penses  incurred  by  him  in  procuring  the  abstract  to  be  hands  of  per- 
*  .  sons  residing  in 

examined  with  some  of  the  title-deeds  which  were  in  different  parts 

the  hands  of  different  persons  residing  in  distant  parts  of  the  country, 

^,  ^  the  vendor  must 

of  the  country.  bear  the  expense 

of  thepuroiaser 

The  purchaser's  solicitor  had  sent  one  of  his  clerks  sending  a  derk 
to  those  persons,  for  the  purpose  of  comparing  the  Jj^j^t^iidth  * 
abstract  with  the  title-deeds  in  their  possession;  and  the  deeds, 
the  question  was  whether  the  purchaser  was  entitled  to 
be  allowed  the  costs  of  having  so  done. 

Mr.  Knight  and  Mr.  Bethell,  in  support  of  the  motion. 

Mr.  Wakefield  md  Mr.  Girdlestone,  jm,,  contrd. 

The  Vice-Chancellor  : 

I  cannot  but  think,  in  the  absence  of  any  decision  to 
the  contrary,  that  the  vendor  must  be  at  the  expense  of 
the  purchaser's  solicitor  going  from  place  to  place  to 
compare  the  abstract  with  the  deeds ;  and  that  he  is 
not  bound  to  send  the  abstract  to  an  agent  in  a  country 
town  in  oixier  that  he  may  compare  the  abstract  with 
the  deeds. 
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11th  June.  ' 

Power, 
Appointment. 

A  power  was 
required  to  be 
exercised  by  a 
writing  under 
the  hand  and 
seal  of  the 
donee,  attested 
by  two  wit- 
nesses, or  by 
will  signed, 
sealed  and  ex- 
ecuted in  the 
presence  of  and 
attested  by 
three  witnesses : 
Held  that  a  will 
under  the  hand 
and  seal  of  the 
donee,  but  at- 
tested by  two 
witnesses  only, 
was  not  a  good 
execution  of  the 
power. 


BAINBRIDGE  v.  SMITH. 

Power  was  given  to  the  testatrix  in  the  cause  to 
dispose  of  a  freehold  estate^  by  any  writing  under  her 
hand  and  seal,  attested  by  two  or  more  witnesses,  or  by 
her  last  will  and  testament  in  writing,  to  be  by  her 
signed,  sealed  and  executed  in  the  presence  of  and 
attested  by  three  or  more  witnesses.  She  professed  to 
exercise  the  power  by  her  will,  which  was  signed  and 
sealed  by  her,  but  was  attested  by  two  witnesses  only. 
The  question  was  whether  the  power  was  well  exer- 
cised. 

The  Vice- Chancellor  said  that  the  donor  of  the 
power  had,  himself,  drawn  the  distinction  between  writ- 
ings that  were  testamentary,  and  writings  that  were  not 
testamentary ;  and  had  required  the  former  to  be  attested 
by  three  witnesses,  and  the  latter  by  two  only :  that  the 
instrument  in  question  was  testamentary  in  its  nature, 
but  was  attested  by  two  witnesses  only,  and,  conse- 
quently, that  it  was  not  a  good  exercise  of  the  power. 

Mr.  Knight^  Mr,  Wigram^  Mr.  Jacob,  Mr,  Keene,  Mr. 
Anderdon  and  Mr.  Bird  appeared  for  the  different 
parties. 
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SPENCER  V.  SPENCER.  183G: 

a5th  June. 


By  Indentures  of  the  4th  and  6th  of  February  1790,  5^^^;^^,^^^ 
(being  the  settlement  on  the  marriage  of  John  Spencer  Canstruction. 
Esq.  the  eldest  son  of  Lord  Charles  Spencer,  with  Lady  Portions. 
Elizabeth,  the  second  daughter  of  George  Duke  of  By  a  marriage 
Marlborouffh,)  Lord  Charles  Spencer  and  John  Spencer  settlement, 

conveyed  certain  manors  8cc.  to  John  Archbishop  of  f.^^'^®.  T^*"^,  .  ^ 
1  *  1  >  ^  i»  limited  ID  strict 
Canterbury  and  Lord  Robert  Spencer j  for  600  years,  to  settlement,  sub- 
commence  from  the  solemnization  of  the  marric^e,  upon  ject  toatermfor 
the  trusts  after  mentioned,  and,  subject  thereto,  to  Lord  f^^^he  ^portions 
Charles  Spencer j  for  life,  with  remainder  to  John  Spencer,  of  all  the  chil- 

for  life,  with  remainders  to  the  first  and  other  sons  of  the  ^[ 

...  riage,  (except  an 

marriage  in  tail  male,  with  divers  remainders  over.  The  ^^^^^  ^^/^ 

trusts  of  the  term  were  declared  as  follows : —  son,)  and  to  be 

vested  and  paid 
at  such  times  as 

That  in  case  there  shall  be  any  child  or  children  of  the  husband 

the  body  of  the  said  John  Spencer  on  the  body  of  the  ^^"l^  appoint, 
. ,  ,    ,    Ti,.    f    ,  o  ,      .       1         ,    ,  .. ,       and,  m  default 

said  Lady  Elizabeth  Spencer  begotten,  be  such  child  or  appointment, 

children  a  son  or  sons,  or  a  daughter  or  daughters,  or  be  to  vest  at  21 , 
there  both  sons  and  daughters  among  them,  then  that  pa^d^t^l/after 
they  the  said  John  Lord  Archbishop  of  Canterbury  and  the  husband's 

death :  provided 

that  if  any  son  should  become  an  eldest  or  onl^  son  before  the  time 
appointed Jar  payment  of  his  portion,  then  and  in  default  of  any  such 
appointment,  his  share  should  go  to  the  other  children.  There  was 
issue  of  the  marriage  two  sons  and  three  daughters.  I  he  eldest  son 
attained  21,  and,  together  with  his  father,  suffered  a  recovery  of  the 
estates  to  the  use  of  the  father  for  life,  remainder  to  himself  in  fee. 
After  all  the  younger  children  had  attained  21,  the  eldest  son  died 
intestate  and  without  issue,  whereupon  the  reversion  in  fee  of  the 
estates  descended  to  the  other  son.  Afterwards  the  father  appointed 
the  15,000  /.  amongst  that  son  and  the  three  daughters,  and  directed 
that  the  shares  should  vest  immediateiy>  but  should  not  be  paid  till 
after  his  death.  The  second  son  died  before  the  father.  Held  that 
the  share  of  the  1.0,000/.  appointed  to  him,  did  not  go  over  to  his 
sisters,  but  belonged  to  his  estate. 
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Lord  Robert  Spencer y  do  and  shall,  after  the  decease  of 
the  survivor  of  them  the  said  Lord  Charles  Spencer 
and  John  Spencer,  or  during  the  lives  or  life  of  them  or 
the  longer  liver  of  them,  in  case  they  or  the  survivor  of 
them  shall  so  direct,  levy  and  raise  such  sum  and  sums 
of  money  for  the  portion  or  portions  of  all  and  every 
such  child  and  children  as  aforesaid,  {other  than  and 
except  an  eldest  or  only  son,)  as  hereinafter  is  and  are 
mentioned,  (that  is  to  say,)  if  there  shall  be  but  one  such 
child,  not  being  an  eldest  or  only  son,  be  such  child  a 
son  or  a  daughter,  the  full  sum  of  10,0007.  for  the  por- 
tion of  such  one  child,  to  be  paid  to  him  or  her  at  such 
age,  day  or  time  as  the  said  John  Spencer,  by  any  deed 
or  deeds,  instrument  or  instruments  in  writing,  with  or 
without  power  of  revocation,  to  be  by  him  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses,  or  by  his  last  will  and  testa- 
ment in  writing  &c.,  shall  direct  or  appoint,  and,  for 
want  of  such  direction  or  appointment,  to  be  paid  to 
such  child,  being  a  son,  at  his  i^e  of  21  years,  or  to 
such  child,  being  a  daughter,  at  her  age  of  21  years  or 
on  the  day  of  her  marriage,  which  shall  first  happen 
after  the  decease  of  the  survivor  of  them  the  said  Lord 
Charles  Spencer  and  Joh7i  Spencer,  or  during  the  lives 
or  life  of  the  longer  liver  of  them,  in  case  they,  the  said 
Lord  Charles  Spencer  and  John  Spencer  or  the  survivor 
of  them,  shall,  by  any  such  deed^  or  writing,  to  be  sealed 
and  delivered  by  them  or  him  and  attested  as  aforesaid, 
signify  their  or  his  consent  and  direction  for  that 
purpose:  and  in  case  there  shall  be  two  or  more 
such  children,  (not  being  any  of  them  an  eldest  or  only 
son)  be  such  children  sons  or  daughters,  or  be  there 
both  sons  and  daughters  among  them,  then  the  sum  of 
15,000  L  for  the  portions  of  such  two  or  more  children, 
to  go  and  be  paid  to,  or  shared  and  divided  between  or 
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among  such  two  or  more  children^  in  such  parts,  shares 
and  proportions,  and  in  such  manner  and  form,  and  to 
Test  and  become  transmissible,  and  to  be  paid  and  pay- 
able at  such  respective  ages,  days  or  times,  and  subject 
to  such  provisoes,  conditions  and  limitations  over,  (such 
limitations  over  to  be  for  the  benefit  of  some  or  one  of 
them  except  an  eldest  or  only  son)  as  the  said  John 
Spencer f  at  any  time  or  times  during  his  life,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  with 
or  without  power  of  revocation,  to  be  sealed  and  de- 
livered by  him  in  the  presence  of  and  attested  by  two  or 
more  credible  witnesses^  or  by  his  last  will  and  testament 
8ic.,  shall  limit,  direct  or  appoint ;  and,  in  default  of  any 
such  direction,  Umitation  or  appointment,  then  the  said 
sum  of  15,000  2.  to  go  and  be  equally  shared  and  divided 
between  or  among  all  such  children  (except  as  aforesaid) 
in  equal  shares  and  proportions,  the  share  or  shares  of 
such  of  them  as  shall  be  a  son  or  sons  to  be  paid  to  him 
or  them  respectively  at  his  or  their  age  or  respective  ages 
of  21  years,  and  the  share  and  shares  of  such  of  the  said 
children  as  shall  be  a  daughter  or  daughters  to  be  paid 
to  her  or  them  respectively  at  her  or  their  age  or  respec- 
tive ages  of  21  years,  or  on  the  day  or  days  of  her  or 
their  marriage  or  respective  marriages,  which  shall  first 
happen  after  the  decease  of  the  survivor  of  them  the 
said  Lord  Charles  Spencer  and  John  Spencer :  but  it  is 
hereby  declared  that  if,  in  case  of  such  default  of  limi- 
tation, direction  or  appointment  as  aforesaid,  it  shall 
happen  that  any  such  child  or  children,  being  a  son  or 
sons,  shall  attain  his  or  their  age  or  respective  ages  of  21 
years,  or,  being  a  daughter  or  daughters,  shall  attain  her 
or  their  said  age  or  respective  ages  of  21  years  or  shall 
be  married  during  the  lives  of  the  said  Lord  CJiarles 
Spencer  and  John  Spencer  or  in  the  lifetime  of  either  of 
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them,  then  and  from  thenceforth  all  and  every  the  right 
and  rights  of  such  son  and  sons  so  attaining  the  said 
age  of  21  years,  and  of  such  daughter  or  daughters 
so  attaining  the  said  age  of  21  years  or  marrying  as 
aforesaid,  in  and  to  the  said  respective  portions^  shall 
be  considered  as  a  vested  interest  or  vested  interests  in 
him,  her  or  them  respectively,  and  shall  be  transmissible 
to  his,  her  or  their  respective  executors  or  administrators, 
yet  so,  nevertheless,  as  that  the  payment  of  the  same 
portion  and  portions  shall  be  postponed  to  the  end  of 
six  calendar  months  next  after  the  decease  of  the  survi- 
vor of  them  the  said  Lord  Charles  Spencer  and  John 
Spencer y  and  then  the  said  portion  and  portions  shall  be 
paid  and  payable  with  lawful  interest  for  the  same  from 
the  time  of  the  decease  of  the  survivor  of  them  the 
said  Lord  Charles  Spencer  and  John  Spencer^  unless 
such  portion  or  portions  shall  be  raised  and  paid  duriag 
the  lives  or  Ufe  of  the  said  Lord  Charles  Spencer  and 
John  Spencer  or  of  the  survivor  of  them,  which  it  shall 
be  lawful  for  the  said  John  Lord  Archbishop  of  Canter- 
bury  and  Lord  Robert  Spencer  to  levy  and  raise  accord- 
ingly, in  case  the  said  Lord  Charles  Spencer  and  John 
Spencer  or  the  survivor  of  them  shall  so  direct. 

"  Provided  always  that  if  any  such  child,  being  a 
daughter,  shall  die  before  she  shall  attain  the  age  of 
21  years  or  be  married,  or,  being  a  son,  shall  depart 
this  life  or  become  an  eldest  or  only  son  before  he  shall 
attain  his  age  of  21  years,  or  before  such  other  time  or 
times  as  shall  or  may  be  appointed  in  manner  aforesaid 
for  the  payment  of  his,  her  or  their  portion  or  portions, 
then,  and  in  default  of  any  such  limitation,  direction  or 
appointment  as  aforesaid,  the  portion  or  sum  of  money 
hereby  provided  for  each  such  daughter  so  dy'mg,  and 
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for  each  such  son  so  dying  or  becoming  an  eldest  or 
only  son  (other  than  and  except  what  shall  or  may 
actually  have  been  raised  for  or  for  the  advancement  or 
benefit  of  such  child  or  children  as  hereinafter  is  men- 
tioned) shall,  from  time  to  time  go  and  accrue  to  the 
survivors  or  survivor  or  others  or  other  of  them  (except 
an  eldest  or  only  son)  if  more  than  one,  share  and  share 
alike,  and  the  same  shall  be  paid  and  payable  at  such 
respective  ages,  days  and  times,  and  shall  go  in  the 
same  manner  to  such  surviving  and  other  child  and  chil- 
dren then  in  being,  as  is  hereby  provided  and  declared, 
or  as  shall  be  appointed  as  aforesaid  touching  his,  her 
or  their  original  portion  or  portions;  and,  in  case  of 
the  death  of  any  other  or  others  of  the  said  children, 
or  if  any  other  such  son  shall  become  an  eldest  or  only 
son  before  he,  she  or  they  shall  have  attained  such  age 
or  respective  ages,  or  before  such  time  or  times  as  shall 
or  may  be  appointed  as  aforesaid,  then  all  and  every 
such  accruing  or  surviving  share  or  shares,  then  un- 
raised  or  unpaid,  of  and  in  the  said  portions  and  sums 
of  money  hereby  provided  for  such  child  or  children  so 
dying,  or  for  such  son  so  becoming  an  eldest  or  only 
son,  shall,  from  time  to  time,  again  be  subject  and 
liable  to  such  further  right  or  condition  of  accruer  or 
survivorship,  to  the  survivors  or  survivor  and  others 
or  other  of  the  said  children,  as  hereinbefore  is  declared 
touching  his,  her  or  their  original  portion  or  portions : 
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Provided  nevertheless  that,  in  case  there  shall  be 
no  such  child  or  children  as  is  or  are  hereinbefore  men- 
tioned to  be  intended  to  have  or  to  be  provided  with 
a  portion  or  portions  as  aforesaid,  or,  there  being  any 
such  child  or  children,  in  case  all  of  them  shall  happen 
to  die  before  any  of  them,  being  a  daughter  or  daugh- 
ters, shall  attain  the  age  of  21  years  or  be  married,  or 
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before  any  of  them,  being  a  son  or  sons,  shall  attain  the 
age  of  21  years,  or  before  such  other  age  or  ages,  days 
or  tiroes  as  shall  or  may  be  appomted  /or  ike  foymmt 
of  his,  her  or  their  portion  or  portions  respectively  as 
aforesaid,  and  in  case  all  and  every  the  trusts  hereby 
declared  as  aforesaid  of  and  concerning  the  said  term 
of  500  years  shall  be  fully  performed,  or  become  in- 
capable of  being  performed,  then  and  from  theocefbrth 
the  said  term  of  600  years  shall  cease  and  determine.'' 

There  was  issue  of  the  marriage  two  sons,  namely, 
George  John  Spencer ^  the  eldest,  and  Frederick  Ckarki 
Spencer,  the  second  son,  and  three  daughters.  Lady 
Elizabeth  Spencer  died  in  December  1812.  Cfeorge 
John  Spencer  attained  21  on  the  20th  of  December  1818, 
and,  by  indentures  of  the  27th  and  28th  of  that  month 
and  a  recovery,  he,  together  with  Lord  Charles  Spencer 
and  John  Spencer,  limited  part  of  those  estates,  to  such 
uses  as  Lord  Charles  Spencer,  John  Spencer  and  George 
John  Spencer  should  jointly  appoint,  and,  in  default 
thereof,  as  the  survivor  of  Lord  Charles  Spencer  and  J  dm 
Spencer,  together  with  Oeorge  John  Spencer,  should 
jomtly  appoint,  and,  in  de&ult  thereof,  to  the  use  of 
trustees  for  99  years,  for  securing  to  George  John  Spencer 
an  annuity  of  400/.,  during  the  joint  lives  of  Lord 
Charles  Spencer,  John  Spencer  and  George  John  Spencer, 
and  durii^  the  joint  lives  of  the  survivor  of  Lord  Charles 
Spencer  and  John  Spencer  and  George  John  Spencer, 
and,  subject  thereto,  to  Lord  Charles  Spencer,  John 
Spencer  and  George  John  Spencer  for  their  lives  suc- 
cessively, with  remainders  to  the  first  and  other  sons  of 
George  John  Spencer,  in  tail  male,  with  remainder  to  the 
heirs  of  his  body,  with  remainder  to  him  in  fee.  And  the 
rest  of  the  settled  estates,  were,  in  like  manner,  limited 
to  such  uses  as  Lord  Charles  Spencer,  and  John  Spencer 
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should  jointly  appoint^  and,  in  default  thereof,  then  as 
the  surviyor  of  them  should  appoint,  and,  in  default 
thereof,  to  the  uses  thereinbefore  declared  of  the  other 
parts  of  the  settled  estates. 

In  June  1820  Lord  Charles  Spencer  died.  In  August 
1820  George  John  Speficer  died  intestate  and  unmarried, 
leaving  his  brother,  Frederick  Charles  Spencer  (who  then 
became  the  only  son  of  John  and  Lady  Elizabeth  Spencer) 
his  heir-at-law,  and,  consequently,  the  reversion  in  fee 
of  the  estates,  thereupon  became  vested  in  P.  C.  Spencer 
under  the  limitations  in  the  deed  of  the  28th  of  Decem- 
ber 1813;  but  subject  to  several  incumbrances  created 
under  the  powers  given  by  that  deed.  Frederick  Charles 
Spencer  and  his  three  sisters  attained  21  in  the  lifetime 
of  their  brother  George  John  Spencer. 

By  a  deed-poll  dated  the  5th  of  February  1823,  under 
the  hand  and  seal  of  John  Spencer  and  attested  by  two 
witnesses,  after  reciting  the  settlement,  John  Spencer^ 
in  exercise  of  the  power  thereby  given  to  him  for 
that  purpose,  appointed  that  the  trustees  of  the  term  of 
500  years  should,  forthwith  after  his  decease,  raise  the 
sum  of  15,000  and  should  stand  possessed  thereof  in 
trust  for  Frederick  Charles  Spencer  and  his  three  sisters, 
equally,  as  tenants  in  common,  and  to  be  paid  fort  hunt  h 
after  the  decease  of  him  John  Spencer,  but  to  be  vested 
interests  in  them  immediately  on  the  execution  of  the 
deed-polL 

In  October  1831  Frederick  Charles  Spencer  died  intes- 
tate, and,  on  the  17th  of  December  in  the  same  year, 
John  Spencer  died. 

The  question  on  the  hearing  of  a  petition  in  the  cause 
presented  by  the  widow  and  administratrix  of  Frederick 
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1 836.  Charles  Spencer ,  was  whether  one-fourth  of  the  16,000  /. 
^  belonged  to  Frederick  Charles  Spencer's  estate,  or 

whether  his  three  sisters  were  entitled  to  the  whole  of 

r. 

^  that  sum,  in  consequence  of  his  having  become  the  only 

dP£NC£Ra  /•  1 

son  of  the  marnage. 

Mr.  Barber,  Mr.  Jacob  and  Mr.  Jervis,  in  sup- 
port of  the  Petition : 

Although  Frederick  Charles  Spencer  did,  in  fkct,  be- 
come the  eldest  or  only  son  of  the  marriage,  he  did  not 
become  entitled  to  the  estates  under  the  settlementj  but 
under  the  recovery,  owing  to  the  accident  of  his  brother 
dying  intestate  and  without  issue.  Nor  did  he  take  the 
same  estate  as  he  would  have  done  under  the  settlement : 
for  he  did  not  acquire  an  estate  in  tail  male,  but  an 
estate  in  fee ;  and  that  too  subject  to  heavy  incumbrances 
which  eat  up  nearly  the  whole  income  of  the  property : 
he  got  only  that  portion  of  the  estates  that  his  elder 
brother  thought  proper  to  allow  to  devolve  upon  him. 
Beale  v.  Beale  (a).  Lord  Teynham  v.  Webb,  Duhe  v. 
Doidgeijb),  Windham y, Graham {c),  Leakey.  Leake {d). 


F.  C.  Spencer's  share  of  the  15,000  I  was  indefea- 
sibly  vested  in  him  either  under  the  settlement,  or  under 
the  deed-poll  of  1823.  Butler  v.  Duncomb  (e).  Per- 
fect V.  Lord  Curzon  (/). 

[The  Vice-Chancellor :  There  is  no  question,  I  appre- 
hend, as  to  the  vesting  of  the  portion.  It  vested  under 
the  appointment  of  1823.] 

(a)  1  P.  W.  244.  (flO  10  Ves.  477. 

(b)  2  Vez.  198;  Ibid.  203,  {e)  1  P.  W.  448- 
note.  (/)  5  Madd.442. 

(c)  I  Russ.  331. 
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Mr.  James  Russell,  for  the  sisters  of  F.  C.  Spencer:        1 830. 

When  we  look  at  the  settlement,  we  find  that  a  term  ^ 

'  Spencer 

is  vested  in  trustees,  in  trust,  after  the  decease  of  the  ^ 
survivor  of  Lord  Charles  Spencer  and  John  Spencer,  or  Spencer. 
in  their  lifetimes,  if  they  should  so  direct,  to  raise  a  sum 
of  money  for  the  portions  of  all  the  children  of  the  mar- 
riage, other  than  and  except  an  eldest  or  only  son.  An 
eldest  or  only  son  is,  throughout,  excepted  from  the  bene- 
fit of  the  provision.  The  money  is  to  be  raised  for  a  class  of 
children  who  shall  answer  a  particular  description  at  the 
time  token  it  is  raised.  The  time  at  which  the  shares  are  to 
vest,  is  to  be  in  the  discretion  of  the  father ;  but,  if  he 
gives  no  direction  upon  that  subject,  then  they  are  to 
vest  in  sons  at  21,  and,  in  daughters,  at  21  or  marriage. 
Then  comes  this  clause  :  "  Provided  always  that  if  any 
such  child,  being  a  daughter,  shall  die  before  she  shall 
attain  the  age  of  21  years  or  be  married,  or,  being  a  son, 
shall  depart  this  life  or  become  an  eldest  or  only  son, 
before  he  shall  attain  his  age  of  21  years,  or  before  such 
other  time  or  times  as  shall  or  may  be  appointed  in 
manner  aforesaid  far  the  payment  of  his,  her  or  their 
portion  or  portions."  Now  that  event  did  take  place  ; 
for  Frederick  Charles  Spencer  had  become  an  only  son 
before  the  time  appointed  for  the  payment  of  his  portion. 
— [The  Vice- Chancellor :  Supposing  that  the  appoint- 
ment to  Frederick  Charles  Spencer  was  valid,  could 
tfiere  then  be  any  survivorship?  According  to  my 
understanding  of  the  clause,  the  survivorship  was  to 
take  effect  only  in  case  there  was  no  direction  as  to  the 
time  when  the  shares  were  to  vest.] — ^The  clause  pro- 
vides that,  if  any  child  who  should  have  a  share  ap- 
pointed to  it,  should  die  or  become  an  eldest  or  only 
son  before  the  time  of  payment,  the  share  should  go 
over,  unless  the  father  should  provide  for  the  event 
of  the  child  so  dying  or  becoming  an  eldest  or  only 
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son. — [The  Vice-Chancellor:  The  clause  contemplates 
two  things :  an  appointment  simply,  and  an  appoint- 
ment that  would  exclude  survivorship.  If  the  father 
appoints  the  time  when  the  shares  are  to  vest,  survi- 
vorship is  excluded ;  for  that  is  to  take  effect  only  in 
ease  there  is  no  such  appointment  The  father  might, 
either  simply  name  the  children  and  the  shares  which 
they  were  to  take,  or  he  might  declare  that  there  should 
be  no  survivorship,  by  directing  at  what  time  the  shares 
should  vest.] — The  question  mainly  turns  on  this  : 
whether  F,  C.  Spencer  was  within  the  class  of  children 
for  whom  portions  were  provided,  or,  in  other  words, 
whether,  as  he  had  become  the  only  son  of  the  marriagey 
he  was  capable  of  being  an  appointee  of  a  share  of  the 
15,000/.  The  case  of  Windham  v.  Graham  was  de- 
cided on  this  ground,  namely,  that  there  it  was  provided 
that  if  any  son  died  or  became  an  eldest  or  only  son 
during  his  minority,  he  should  be  excluded  from  a  por- 
tion. The  Master  of  the  Rolls,  however,  in  his  judg- 
ment in  that  case,  acknowledged  the  general  rule  that, 
where  provisions  are  made  for  younger  children  to  the 
exclusion  of  an  eldest  son,  and  a  younger  son  becomes 
an  elder  son  before  the  time  of  vesting,  or,  according 
to  some  of  the  authorities,  before  the  time  of  distri- 
bution, he  is  to  be  excluded.  There  is  no  case  that 
decides  that,  in  order  to  exclude  the  son,  he  must 
take  the  estate  under  the  settlement.  The  phrase 
used  in  this  settlement  is  not  ''eldest  son,''  simply 
but,  "  eldest  or  only  son nor  are  the  words,  "  be- 
coming entitled  as  aforesaid,"  used.  Savage  v.  Cor- 
roll  {g).  No  substantial  distinction  can  be  established 
between  that  case  and  this.  It  decides  that  the  son,  in 
order  to  become  entitled  to  a  portion,  must  continue 
to  fill  the  character  of  a  younger  child,  until  the  por- 

{g)  1  Ball  &  Beau  265. 
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lion  is  payable  to  him.  In  Matthews  v.  Paul  (A),  The 
Master  of  the  Rolls  says :  "  It  is  not  necessary  to  refer 
to  former  cases^  some  of  which  have  proceeded  much 
further  than  this^  as  Chadwick  v.  Doleman  {i),  an  ex- 
cessively strong  case :  for  there,  though  an  appointment 
had  been  in  favour  of  an  individual  by  name,  that  in- 
dividual, having  become  an  eldest  son,  was  excluded ; 
the  I^d  Keeper  declaring  that  the  appointment  was 
upon  a  tacit  or  implied  condition  of  not  becoming  the 
eldest  son."  In  Chadwick  v.  Doleman  the  portions 
vested  in  every  child  as  it  came  into  esse ;  but  here  they 
would  not  vest  until  the  sons  attained  21  and  the 
daughters  attained  that  age  or  married.  In  Savage  v. 
Carroll,  Matthews  v.  Paul,  and  Chadwick  v.  Doleman, 
the  son  who  was  excluded  took  nothing  under  the  settle- 
ment, nor  is  there  any  allusion  to  the  necessity  of  his 
taking  any  thing  under  it.  The  case  of  Duke  v.  Doidge 
has  no  application :  for  there  the  power  was  given  to 
raise  portions  for  all  the  children ;  and  it  was  held  that 
an  individual,  who  had  been  always  an  eldest  son,  was 
entitled  to  a  portion. 

The  settlement  provides  that  in  case  all  the  younger 
children  should  die  before  any  of  them,  being  daugh- 
ters, should  attain  21  or  be  married^  or,  being  sons, 
should  attain  21,  or  before  such  ages,  days  or  times  as 
should  be  appointed  for  payment  of  their  portions,  then 
the  term  should  cease.  Here,  therefore,  there  is  an 
express  proviso  that,  if  all  the  children  should  die  be- 
fore the  day  of  payment,  then  nothing  should  be  raised. 
Suppose  that  all  the  children  had  died,  and  that  Frede- 
rick Charles  Spencer  had  been  the  survivor,  and  he  had 
died  before  the  day  of  payment,  could  his  represen- 
tatives have  said  that  they  were  entitled  to  have  the 

(A)  3  Swans.  328,  See  340.         (0  2  Vem.  538. 
Vol.  VIIL  h 
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money  raised?  That  would  be  contrary  to  the  tenor 
and  express  language  of  the  settlement. 

We  submit,  therefore,  that  the  three  ladies  are  en-^ 
titled  to  the  whole  15,000/.,  on  the  ground  that  F.  C. 
Spencer  had  ceased  to  be  an^object  of  the  power,  and,  if 
not,  then  that  they  are  entitled  to  it  under  the  clause 
of  survivorship. 

The  Vice- Chancellor  J  after  stating  the  limitations  of 
the  settlement  and  the  trusts  of  the  term  of  500  years, 
proceeded  thus : 

It  is  apparent,  on  the  face  of  the  settlement,  that  the 
persons  intended  to  take  the  portions,  were  such  of  the 
children  as  should  be  other  than  an  eldest  or  only  son  ; 
and  that  the  amount  of  the  portion  which  each  child 
was  to  take,  and  the  time  at  which  it  was  to  vest  and 
be  paid^  was  to  be  subject  to  the  appointment  of  Mr. 
John  Spencer  the  father ;  and  he  was  also  to  have  the 
power  of  declaring  whether  the  portions  should  vest  in 
the  children  absolutely,  or  should  be  subject  to  any 
provisoes,  conditions,  or  limitations  over  for  the  benefit 
of  one  or  more  of  the  other  children  for  whom  the  por* 
tions  were  intended  to  be  provided.  Then  follows  the 
clause  of  survivorship.  [His  Honor  here  read  the 
clause.]  There  were  five  children  of  the  marriage: 
two  sons  and  three  daughters.  In  1813  Oeorge  JokuL 
Spencer,  the  eldest  son,  attained  21 ;  and,  by  lease  aud- 
release  and  a  recovery,  he  barred  the  estate  tail  and  the 
remainders  over ;  and  such  a  disposition  was  made  of 
the  estates  that  they  were  incumbered  to  a  consider- 
able extent  In  August  1820  George  John  Speneer 
died  intestate  and  without  issue,  leavii^  his  brother, 
Frederick  Charles  Spencer,  (who,  as  well  as  his  sisters. 


CASES  IN  CHANCERY- 


99 


had  then  attained  21)  his  heir-at-law :  and,  upon  the 
death  of  George  John  Spencer^  the  reversion  in  fee  of 
the  estates  descended  to  Frederick  Charleis  Spencer. 
In  February  1823  Mr.  John  Spencer^  the  father,  made  an 
appointment  in  exercise  of  the  power  in  the  settlement 
to  which  I  have  before  adverted :  and  the  question  is 
whether  that  was  a  good  appointment,  modo  et  forma 
as  it  appears. 

The  father  considered  that  the  four  surviving  chil- 
dren were  the  objects  of  the  power ;  and  he  made  an 
appointment  of  the  15,000  Z.  to  them,  equally,  as 
tenants  in  common ;  and  directed  that  their  shares 
should  be  paid  forthwith  after  his  decease,  but  should 
be  vested  interests  in  them  immediately  on  the  execu- 
tion of  the  deed. 

It  is  plain  that  Frederick  Charles  Spencer  must  be 
taken  not  to  have  been  '  an  eldest  or  only  son '  in  the 
sense  in  which  those  words  are  used  in  this  settlement. 
What  the  parties  meant  was  that  a  child  who  should 
take  the  estate  by  virtue  of  the  limitations  of  the  settle- 
ment, should  not  have  a  portion,  but  thai  all  the  other 
children  should  have  portions.  It  is  established,  by  a 
series  of  cases,  that,  in  deciding  on  questions  like  the 
present,  you  are  to  look  at  the  instrument  itself  and 
see  what  the  real  meaning  of  the  parties  was.  There 
are  several  cases  in  which  a  daughter,  who  was  the 
eldest  child  of  the  marriage,  has  been  considered  to 
be  entitled  to  a  share  of  a  fund  provided  for  the  por- 
tions of  the  younger  children. 

If  the  construction  which  I  think  ought  to  be  put 
upon  this  settlement,  is  the  true  one,  then  it  was  com- 
petent to  Mr.  John  Spencer  to  appoint  the  J  5,00<H.  to 
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Frederick  Charles  Spencer  and  his  three  sisters;  and 
the  only  question  that  remains  is,  whether,  in  conse- 
quence of  Frederick  Charles  Spencer  having  died  in 
the  lifetime  of  his  father,  that  is,  before  the  time 
appointed  for  payment  of  his  portion,  the  clause  of 
survivorship  operated  upon  it. 


When  we  look  at  the  deed  by  which  the  appoint- 
ment was  made,  we  find  that  the  father  has  not  only 
appointed  what  share  each  child  should  take,  but  has 
named  the  time  at  which  the  shares  should  vest, 
namely,  immediately  on  the  execution  of  the  deed. 
The  consequence  is  that  there  can  be  no  survivorship, 
but  I  must  make  an  order  according  to  the  prayer  of  the 
petition. 


1836: 
88th  June. 

wm. 

Construction. 
Vesting. 


TAYLOR  V.  BACON. 

Daniel  TAYLOR  made  a  codicil  to  his  will,  in 
the  following  words :  "  I  revoke  that  part  of  my  will 
which  bequeaths  the  sum  of  600 1.  to  my  son  George 
Bridges  Taylor ^  and  now  desire  that,  in  lieu  thereof,  the 
sum  of  1,500  I.  sterling  be  invested  in  the  public  funds, 
and  held  in  trust,  by  the  same  trustees,  John  Bacons 


Testator  gave 
1,500/.  to  tru8- 
feet  and  direct- 
ed them  to  pay 

the  interest  to  his  son's  wife,  for  the  benefit  of  his  son,  herself  and 
children^  during  his  son's  life,  and,  afler  bis  son's  decease,  the  1,500/. 
was  still  to  remain  in  trust  for  the  benefit  of  the  wife  and  children  for 
her  life,  and,  at  her  death,  to  be  divided  equally  among  the  children, 
if  they  should  have  attained  31,  but  if  any  of  them  were  minors, 
their  shares  were  to  be  held  in  trust  for  them  till  they  were  21, 
and  the  interest  was,  in  the  meantime,  to  be  applied  for  their  main- 
tenance :  but  should  the  wife  marry  again,  the  children  were  then 
to  receive  their  shares  as  they  attained  3i.  Held  that  the  wife 
was  a  trustee  of  the  interest  for  herself,  her  husband  and  children, 
and  tbat  the  shares  of  the  chOdren  in  the  prindpal,  did  not  vest  in 
them  until  they  attained  si. 
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Edward  Norton  Thornton  and  William  Phillips,  already 
named  in  the  foregoing  will,  the  dividends  arising  from 
which  to  be  paid  to  Rebecca,  wife  of  my  son  George 
Bridges  Taylor,  for  the  benefit  of  my  son  George,  of 
herself  and  of  their  children,  during  my  son  George^ 
life,  and,  after  his  decease,  the  said  1,500  /.  still  to  re- 
main in  trust  for  the  benefit  of  his  wife  Rebecca  and  her 
children,  during  her  lifetime,  if  she  should  remain  a 
widow,  and  then,  at  her  decease,  to  be  divided  equally 
among  all  her  children  by  my  son  George  if  they  shall 
have  attained  the  age  of  21  years ;  but,  should  any  of 
them  still  be  minors,  the  share  of  such  child  or  children 
to  be  held  in  trust  for  them  till  21  years  of  age,  when 
the  principal  shall  be  paid  to  them,  the  dividends  on 
their  shares  being  applied,  by  the  trustees,  to  their  main- 
tenance while  minors,  and,  in  the  event  of  my  said 
daughter-in-law  Rebecca  marrying  again,  her  children  by 
my  son  George  are  then  to  receive  their  separate  portions 
hereby  devised,  as  they  attain  21  years,  although  their 
mother  be  living :  and  I  desire  and  direct  that,  after  the 
decease  of  my  dear  wife  Susannah  Taylor,  a  further  sum 
of  1,000  /•  sterling  be  vested  and  added  to  the  stock 
purchased  with  the  above-named  1,500  /.,  and  held  in 
trust  for  my  said  son  George,  his  wife  and  children, 
subject  to  the  same  conditions,  provisions  and  afore- 
named directions  of  this  codicil,  in  every  respect,  as  that 
1,500  I.  first  invested ;  and,  should  my  son  George  sur- 
vive his  wife  Rebecca,  the  afore-named  dividends  to  be 
paid  to  him  for  himself  and  children." 


1836. 


Taylor 

V. 

Bacok. 


The  testator  died  in  April  1827,  leaving  all  the  per- 
sons named  in  the  codicil  him  surviving :  and  George 
Bridges  Taylor  and  Rebecca  his  wife  had  two  sons  and 
three  daughters  then  living.  In  December  1827  Re- 
becca Taylor  died.    In  January  1834  one  of  the  daugh- 
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ters  died  an  infant,  intestate  and  unmarried.  Both  the 
sons  attained  21 ;  but^  in  February  1836,  one  of  them 
died  intestate  and  unmarried ;  and,  in  March  following, 
Susannah  Taylor^  the  testator's  widow  died.  George 
Bridges  Taylor  took  out  administration  to  his  two  de* 
ceased  children. 

The  Bill  was  filed  by  the  two  surviving  daughters, 
one  of  whom  was  still  under  age,  alleging  that  the 
interests  of  the  two  deceased  children  in  the  1,600/.  and 
1,000/.  had  ceased  by  their  deaths  in  the  lifetime  of 
George  Bridges  Taylor^  and  praying  that  the  1,000/. 
might  be  paid  into  Court  and  invested  ;  and  that,  dur- 
ing the  life  of  George  Bridges  Taylor ^  one-fourth  of  the 
dividends  of  the  stock  to  be  purchased  therewith  and  of 
the  stock  in  which  the  1,500/.  had  been  invested  under 
a  previous  order,  might  be  paid  to  the  adult  plaintiff, 
and  that  another  fourth  might  be  applied  for  the  use  of 
the  infant  plaintiff,  and  that  the  remaining  two-fourths 
might  be  applied  as  the  Court  should  direct,  having 
regard  to  the  rights  of  George  Bridges  Taylor  and  of 
two  of  the  Defendants  who  claimed  under  assignments 
made  by  him  and  his  surviving  son. 

Sir  W.Horne^ni  Mr.  O.  Anderdon,  for  the  Plaintiffs, 
said  that  the  testator  intended  that  the  trustees  should 
hand  over  the  dividends  of  the  two  funds,  to  Mrs.  Tay- 
lor,  and  that  she  should  distribute  them  amongst  her- 
self, her  husband  and  children  equally;*  and  that,  if 
she  died  in  her  husband's  lifetime,  he  should  receive  the 
dividends  and  divide  them  equally  amongst  himself  and 

♦  An  order  had  been  made  by  The  Master  of  the  Rolls 
after  Mrs.  Taylor* 9  death,  which  recognised  the  right  of  the 
children  to  share  the  dividends  of  the  i  ,500  /.  equally  with 
their  father. 


1836. 

Tatlor 
0. 

Bacon. 
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his  children :  and  that,  as  Mrs.  Taylor  and  two  of  her 
children  were  dead^  the  number  of  parties  interested, 
was  reduced  to  four,  and,  consequently,  the  dividends 
were  now  divisible  into  four  parts. 

Mr.  G.  Richards  and  Mr.  Wood^  for  the  Defendants 
George  Bridges  Taylor  and  his  assignee,  said  that  the 
same  construction  applied  to  the  1,000/.  as  to  the 
1,500  :  that  this  case  could  not  be  distinguished  from 
Robinson  v.  TickeU(a)\  in  which  a  fund  was  given  to 
the  testatrix's  niece,  for  her  and  her  children's  use,  and 
it  was  held  that  the  niece  was  entitled  to  the  whole  of 
the  fund :  that  G.  B.  Taylor  was,  at  all  events,  enti- 
tled to  the  shares  of  the  children  that  had  died ;  for 
they  took  vested  interests ;  Wadley  v.  North  (ft) :  and 
more  especially,  as  there  was  a  gift  of  the  dividends  for 
the  maintenance  of  the  children,  which  was  always  con- 
sidered as  strong  evidence  of  the  testator's  intention  that 
their  interests  should  be  vested. 

Mr.  Walker,  for  the  assignee  of  the  deceased  son, 
contended  that  the  children  did  not  take  vested  interests 
in  the  capital  of  the  legacies  until  they  attained  21 ;  as 
there  was  no  gift  to  them  except  in  the  direction  for 
payment. 

Mr.  Bacon  appeared  for  another  Defendant. 

The  Vice-Chancellor  : 

The  codicil  in  this  case  does  not  resemble  the  will  in 
Robinson  v.  TichelL  It  is  clear  that  the  testator  must 
be  taken  to  have  intended  that  Rebecca  Taylor,  during 
her  life^  should  be  a  trustee  of  the  1,500  /.  for  herself, 


(fl)  8  Ves.  143.  (J>)  3  Ves.  364. 
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her  husband  and  her  children  :  and  it  cannot  be  reason- 
ably supposed  that  the  testator  meant  that,  after  her 
death,  her  husband  and  children  should  take,  as  between 
themselves,  in  a  different  manner  from  what  they  had 
done  in  her  lifetime.  If  that  be  so,  there  is  an  end  of 
the  doctrine  laid  down  in  Robinson  v.  TickelL 

The  Master  of  the  Rolls  has,  to  a  certain  extent,  put 
a  construction  on  the  language  of  this  codicil ;  and,  so 
far  as  that  construction  goes,  I  am  bound  by  it.  Two 
of  the  children  are  dead.  One  of  them,  who  is  repre- 
sented by  the  father,  attained  21 ;  but  the  otlier  died 
under  21.  And  as  I  think  that,  according  to  the  true 
construction  of  the  words  of  the  codicil,  there  is  no  gift 
to  any  of  the  children  except  those  who  attain  21,  one- 
fourth  of  the  principal  and  interest  of  the  1,500/.  be« 
longs  to  the  father;  and  two  other  fourths  belong  to 
the  two  surviving  children  who  have  attained  21. 

Taking  the  whole  of  the  codicil  together,  I  am  of 
opinion  that  the  testator  intended  that  the  1,000/. 
should  go  in  the  same  manner  as  the  1,500  /. ;  and 
consequently  the  shares  of  the  father  and  of  the  two 
children  who  have  attained  21,  in  both  sums,  may  be 
paid  out  to  them  or  to  those  who  claim  under  them; 
but  the  remaining  share  must  continue  in  Court  and 
the  interest  of  it,  must  be  applied  for  the  maintenance 
of  the  infant  child. 

The  costs  of  the  father  and  children  must  be  paid  out 
of  the  ftind ;  but  the  costs  of  the  assignees,  must  be 
borne  by  the  shares  assigned  to  them. 


1836. 


Taylor 

V. 

Bacon. 
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GLUTTON  V.  FLEMING.  „  . '^a®;.  . 

iSth&iythJuIy. 

Henry  PENTONj  being  tenant  of  certain  lands  Covenant. 

at  'Sewington  in  Surrey y  under  a  lease  granted  to  him  by  Construction. 

the  Dean  and  Chapter  of  Canterbury  for  21  years  re-  ^5^^^""^ 

newable  at  the  end  of  every  seven,  by  an  indenture  dated  — 

the  8th  of  June  1770,  demised  the  premises  to  Thomas  ^'\^  lessee 
^1         M»  i.  ^     nr.         ^  under  a  Dean 

Ciuttony  for  21  years  from  the  29th  of  September  1778,       Chapter,  for 

and  covenanted,  with  Clutton :  "  that  he,  the  said  Henry  ai  years  renew- 

Penton,  his  executors  &c.  shall  and  will,  at  the  request,  ^yen  ^underlet 

costs  and  charges  of  the  said  Thomas  Clutton,  his  exe-  to  B.y  and  co- 

cutors  Sec,  within  two  months  next  after  the  Dean  and  venanted,  within 

1.  ri        T  1   •  «  .1  1        two  months 

Chapter  of  Canterbury  or  their  successors,  shall  have  aftg,  the  Dean 

renewed  the  lease  by  virtue  whereof  the  said  Henry  and  Chapter 

Penton  now  holds  the  premises  hereby  demised,  make  ^^J^  theleTse 

and  execute,  unto  the  said  Thomas  Clutton,  his  execu-  under  which  he 

tors  &c.  a  new  lease  of  the  premises  hereby  demised 

.    ,  /.  1  ,  /.       ,     execute,  to  B., 

for  a  further  term  of  21  years,  to  be  computed  from  the  a  lease  for  such 

commencement  of  such  renewed  lease,  and  so,  from  time  further  tenn  as 
to  time,  within  two  months  next  after  every  renewal  by  a  certai'n  term* of 
the  said  Dean  and  Chapter  or  their  successors,  of  the  lease  which  24  years 
or  leases  by  virtue  whereof  he  the  said  H.  Penton,  his  Jj^^^.*^^  "^^^^ 
executors  8^c.  shall  or  may  hold  the  premises  hereby  time  to  time  sur- 
demised,  until  the  full  term  of  61  years  to  be  computed  rendering  his 
from  the  said  29th  day  of  September  last  past,  shall  have  iease,*and^pa^ 
been  granted,  he  the  said  T.  Clutton,  his  executors,  kc.  ing,  upon  every 

such  renewal, 

such  a  proportion  of  the  fine  which  A.  should  have  paid  to  the  Dean 
and  Chapter  on  renewing  the  lease  or  leases  under  which  he  should  hold 
the  premises,  as  should  have  been  imposed  on  account  of  any  new 
buildings  erected,  or  to  be  erected  by  B-  upon  the  premises.  Held 
that  B.  was  not  bound  to  contribute  to  the  fine  paid  on  any  renewal 
subsequent  to  that  which  first  enabled  A.  to  make  up  the  term  agreed 
to  be  grunted. 
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Clutton 
r. 

Fleming. 


from  time  to  time  surrendering^  unto  the  said  Henry 
Penton,  bis  executors  &c.  the  then  subsisting  lease, 
and  paying,  upon  every  such  renewal,  unto  the  said 
Henry  Penton,  his  executors  &c.  such  a  proportion  of 
the  fine  and  fines  which  he,  the  said  H.  Penton,  his 
executors  &c.  shall  have  paid  unto  the  said  Dean  and 
Chapter  or  their  successors,  on  renewing  the  lease  or 
leases  by  virtue  whereof  he,  the  said  H.  Penton,  his 
executors  &c.  shall  hold  the  premises  hereby  demised, 
as,  in  the  judgment  of  two  indifferent  persons,  one  to 
be  named  by  the  said  11.  Penton^  his  executors  &c. 
and  the  other  by  the  said  T.  Glutton,  his  executors  &c., 
shall  be  deemed  to  have  been  set  and  imposed  upon  tlie 
said  H.  Pentony  his  executors  &c.  by  the  said  Dean  and 
Chapter,  or  their  successors,  for,  or  in  respect,  or  on 
account  of  any  new  buildings  or  improvements  which, 
at  any  time  or  times  hereafter,  shall  have  been  erected, 
built  or  made,  by  the  said  T.  Clutton,  his  executors  &c., 
in  or  upon  the  premises  hereby  demised,  or  in  or  upon 
any  part  or  parcel  thereof." 


In  1788  Penton  assigned  his  interest  in  the  premises, 
to  T.  and  S.  Brandon.  In  1701  T.  Clutton  died,  in 
1813,  at  which  time  T.  Brandon  was  dead,  the  Dean 
and  Chapter  renewed  the  lease  of  the  premises  to 
S.  Brandon  and  to  J.  Carter,  the  executor  of  T. 
Brandon. 


By  an  indenture  dated  the  15th  of  August  1815  (up 
to  which  time  Glutton's  lease  had  never  been  renewed) 
Brandon  and  Garter,  in  pursuance  of  the  covenant  in 
that  lease,  renewed  the  same  to  W.  Glutton,  the  execu- 
tor of  T.  Clutton,  for  21  years  from  the  24th  of  June 
1813^  wanting  two  days:  and  they  covenanted  with 
him :     that  they,  their  respective  heirs  &c.  shall  and 
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Mfill,  at  the  request,  costs  and  charges  of  the  said 
TV.  CluttoUy  his  executors  &c.  within  two  months  next 
after  the  Dean  and  Chapter  of  Canterbury  or  their 
successors,  shall  have  renewed  the  lease  by  virtue 
whereof  the  said  S.  Brandon  and  John  Carter  now  hold 
the  said  premises  hereby  demised  or  granted  for  the  said 
term  of  21  years  wanting  two  days,  make  and  execute, 
unto  the  said  William  Clutton,  his  executors  &c.  a  new 
lease  of  the  said  premises  hereby  demised,  for  such  fur- 
ther term  as  will  make  up  the  full  term  of  61  years  to 
be  computed  from  the  said  29th  of  September  1778,  he 
the  said  W.  Clutton,  his  executors  Sac.  from  time  to  time 
titrrendering,  unto  the  said  S.  Brandon  and  J.  Carter, 
their  executors  &c.  the  then  subsisting  lease,  and  paying, 
upon  every  such  renewal,  unto  the  said  S.  Brandon  and 
J.  Carter,  their  executors  &c.  such  a  proportion  of  the 
fine  and  fines  which  they,  the  said  S.  Brandon  and 
J.  Carter,  or  either  of  them,  their  or  either  of  their  execu- 
tors &c.  shall  have  paid  unto  the  said  Dean  and  Chap- 
ter of  Canterbury  or  their  successors,  on  their  renew- 
ing the  lease  or  leases  by  virtue  whereof  they  the  said 
S.  Brandon  and  J.  Carter,  their  executors  &c.  shall  hold 
the  premises  hereby  demised  or  any  part  thereof,  as,  in 
the  judgment  of  two  indifferent  persons,  one  to  be 
named  by  the  said  S.  Brandon  and  J,  Carter,  their 
executors  &c.,  and  the  other,  by  the  said  W.  Clutton, 
his  executors  &c.,  shall  be  deemed  to  have  been  set 
and  imposed  upon  the  said  S.  Brandon  and  J.  Carter, 
their  executors  &c.,  by  the  said  Dean  and  Chapter  or 
their  successors,  for  or  in  respect  or  on  account  of  any 
new  buildings  or  improvements  which,  at  any  time  or 
times  heretofore,  shall  have  been  erected,  built  or  made 
by  the  said  Thomas  Clutton,  his  executors  &c.,  or 
which,  at  any  time  or  times  hereafter,  shall  have  been 
erected,  built  or  made,  by  the  said  W.  Clutton,  his 
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executors  Sec.,  in  or  upon  the  premises  hereby  demised, 
or  in  or  upon  any  part  or  parcel  thereof." 

As  the  term  of  61  years  would  expire  on  the  20th  of 
September  ISSO,  and  the  term  granted  by  the  lease  of 
August  1815,  would  endure  until  the  22d  of  June  1834, 
five  years  and  a  quarter  and  two  days  only  would  have 
been  wanting,  at  the  end  of  that  term,  to  complete  the 
61  years ;  and,  consequently,  if  Brandon  and  Carter 
had  renewed  their  lease  in  1820,  which  was  the  regular 
time,  they  would  then  have  been  enabled  to  make  up, 
to  Clutton,  the  full  term  of  61  years.  They  did  not, 
however,  renew  until  1826,  when  they  took  a  lease  for 
16  years  from  Midsummer  1825:  and,  in  1827,  they 
again  renewed  for  21  years  from  Midsummer  in  that 
year;  and,  in  1834  they  took  another  renewal. 

The  object  of  the  Bill  was  to  compel  the  Defendants, 
who  claimed  under  Brandon  and  Carter,  to  execute,  to 
the  Plaintiff,  a  new  lease  of  the  premises,  for  such 
further  term  as  would  make  up  the  full  term  of  61  years 
from  the  29th  of  September  1778. 


The  question  was  whether,  under  the  covenant  in  the 
lease  of  1815,  the  Plaintiff  was  entitled  to  have  the 
further  term  granted  to  him  on  paying  to  the  Defend- 
ants, a  proportion  of  the  fine  paid  to  the  Dean  and 
Chapter  on  the  renewal  in  1826  only,  or  whether  he 
ought  also  to  pay  to  the  Defendants  a  proportion  of  the 
fines  paid  on  the  renewals  in  1827  and  1834. 


Mr.  Knight   and    Mr.  G. 
Plaintiff: 


Richards  for  the 


The  renewed  lease  taken  in  1826,  will  endure  until 
1841,  which  is  longer  than  is  requisite  to  satisfy  Cbitton^ 
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interest  It  is  contrary  to  the  meaning  of  the  covenant 
in  tlie  deed  of  1815,  that  Glutton  should  contribute  to 
the  fines  paid  on  taking  renewed  termSy  during  a  great 
part  of  which  he  would  have  no  interest  in  the  premises. 
He  is  not  to  contribute  to  any  renewal  beyond  what 
woald  be  sufficient  to  satisfy  his  interest,  which  will 
expire  in  1839.  There  is,  therefore,  no  pretence  for 
eharging  him  with  any  part  of  the  fine  paid  on  any 
renewal  after  1826.  In  the  covenant  in  the  deed  of 
1816,  there  is  a  cautious  departure  from  the  language 
of  the  covenant  in  the  deed  of  1779 :  there  is  nothing, 
in  the  former  covenant,  importing  a  repetition  of  re- 
newal. The  words,  shall  or  may  hold,"  which  are 
Qfled  in  the  covenant  of  1770,  do  not  occur  in  the 
ktter,  but  the  words,  ''now  hold,"  are  substituted 
for  them.  Again,  the  words :  And  so,  from  time  to 
time,  within  two  months  next  after  every  renewal  by 
the  Baid  Dean  and  Chapter,  or  their  successors,  of  the 
lease  or  leases  &c."  which  are  found  in  the  covenant  of 
1779,  are  omitted  in  the  covenant  of  1815  :  the  words 
of  that  covenant  provide  for  one  renewal,  and  for  one 
only.  It  would  be  absurd  to  suppose  that  it  was  the 
intention  of  the  parties  that  Brandon  and  Carter  should 
be  benefited  at  the  expense  of  Glutton.  Gharlton  v. 
-Drfrer  (a). 

Mr.  Jacob  and  Mr.  Koe  for  the  Defendants,  the 
representatives  of  Brandon  and  Carter : 

The  case  of  Rubery  v.  Jervoise  (b)  decides  that,  if  a 
lessee  does  not  apply  in  time  for  his  first  renewal,  he 
is  not  entitled  to  a  second.  Here  no  renewal  of  the 
under-lease  was  applied  for  until  1815,  and,  therefore. 


(a)  5  Moore,  59»  and  2  Brod.  &  Bing.  345. 
(A)  I  T.  R.  229. 
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1836.        CltUton  could  not  have  compelled  Brandon  and  Carter 
'    to  grant  him  the  lease  of  1815,  if  they  had  not  chosen 
Glutton      to  do  so. 
r. 

Fleming.  Cluttm  knew  that  Brandon  and  Carter  were  bound 
to  renew  and  pay  a  fine  every  seven  years :  and,  accord- 
ing to  the  covenant  in  the  lease  of  1815,  he  ought  to 
have  applied  for  a  renewal  of  his  lease^  within  two 
months  after  the  renewal  by  the  Dean  and  Chapter  in 
1826.  But,  since  1815,  there  has  been  no  renewal  of 
his  lease;  and,  therefore,  he  has  forfeited  the  benefit  of 
his  covenant  at  law.  We  admit,  however,  that  this 
Court  will  relieve  him  from  the  forfeiture,  if  the  parties 
can  be  put  in  the  same  situation  as  if  the  application 
for  the  renewal  had  been  made  in  due  time,  that  is  to 
say,  upon  the  terms  of  his  paying  principal,  interest  and 
the  costs  of  this  suit.  Then,  what  are  the  sums  that  he 
is  to  pay?  We  contend  that,  during  the  whole  of  the 
61  years,  Clutton  was  bound  to  indemnify  his  lessor 
from  the  additional  fines  occasioned  by  his  buildings. 
There  is  no  substantial  distinction  between  the  covenant 
in  the  deed  of  1779  and  the  covenant  in  the  deed  of 
1815,  as  to  the  terms  upon  which  Clutton  was  to  en- 
title himself  to  a  renewal;  nor  is  there  anything,  in  the 
deed  of  1815,  which  shows  that  Brandon  and  Carter 
intended  to  give  up  any  right  that  they  were  entitled  to 
under  the  covenant  in  the  deed  of  1779.  The  covenant 
in  that  deed  contemplated  septennial  renewals,  and  so 
did  the  covenant  in  the  other  deed.  The  language  of 
the  covenant  in  the  deed  of  1815  is  as  follows :  He 
the  said  William  Clutton^  his  executors  &c.,  from  time 
to  time,  surrendering  unto  the  said  Samuel  Brandon  and 
John  Career,  their  executors  8cc.  the  then  subsisting  lease, 
and  paying,  upon  every  such  renewal,  unto  the  said 
S.  Brandon  and  J.  Carter ^  their  executors  &c*  such  a 
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proportion  of  the  fine  and  fines  which  they^  the  said 
-SL  Brandon  and  J.  Carter,  or  either  of  them,  their  or 
either  of  their  executors  &c.y  shall  have  paid  unto  the 
said  Dean  and  Chapter,  or  their  successors,  on  their 
renewing  the  lease  or  leases  by  virtue  whereof  they  the 
said  jS.  Brandon  and  J.  Carter,  their  executors  &c. 
shall  hold  the  premises  hereby  demised.''  There  is 
nothing  in  this  covenant  to  confine  the  renewal  to 
one  lease  ;  but  the  meaning  of  the  parties  was  that 
Clutton  should,  from  time  to  time,  surrender  his  lease 
and  accept  a  new  one.  The  parties  knew  that  sep- 
tennial renewals  were  usual,  and  that  the  lease  of  1815 
would  give  to  Clutton  the  whole  of  his  Gl  years,  short 
of  five  years  and  a  fraction ;  and,  notwithstanding,  they 
introduced  into  the  covenant  a  stipulation  that  Clutton 
should,  from  time  to  time,  surrender  his  lease,  and  pay, 
npcm  every  renewal,  a  proportion  of  the  fines,  (not  of 
five-sevenths  of  the  fines)  which  Brandon  and  Carter 
should  have  paid,  to  the  Dean  and  Chapter,  on  their 
renewing  the  leases  by  virtue  whereof  they  should  hold 
the  premises;  referring,  therefore,  not  only  to  the 
existing  lease,  but  to  every  lease  under  which  they 
should,  from  time  to  time,  hold  the  premises.  The 
word  'paying'  amounts  to  a  covenant  to  pay(c);  so 
that  Clutton  covenanted,  from  time  to  time,  to  surren- 
der his  lease,  and  to  pay,  from  time  to  time,  on  every 
renewal  by  the  Dean  and  Chapter  (and  not  on  the 
granting  to  him  of  every  new  lease),  a  proportion  of  the 
fines  which  Brandon  and  Carter  should  have  paid  to 
the  Dean  and  Chapter.  The  reason  was  that  Brandon 
and  Carter  were  receiving  a  moderate  and  uniform 
amount  of  rent  from  Clutton,  but  had  to  pay  a  fine, 
to  the  Dean  and  Chapter,  on  account  of  his  buildings. 
It  cannot  be  supposed  to  have  been  the  intention 

(c)  Piatt  on  Covenants,  50. 
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of  the  parties  that  Brandon  and  Carter  should  pay 
the  whole  of  the  fines  for  the  renewals  in  1827 
and  1834,  and  yet  receive  no  benefit  from  those  re- 
newals. In  Charlton  v.  Driver,  the  under-tenants  were 
to  pay  such  part  of  the  fine  as  should  be  paid  by  their 
lessors  in  respect  of  the  premises  thereby  demised ;  but, 
here,  Clutton  is  to  pay  that  proportion  of  the  fines 
which  shall  have  been  imposed  on  account  of  any  new 
l)uildings  or  improvements,— not  for  five  years'  interest 
in  the  new  buildings  and  improvements. 


Mr.  Temple,  Mr.  Bacon,  Mr.  Ellison  and  Mr.  Webster 
appeared  for  the  other  Defendants. 

The  Vice-Chancellor  : 

My  opinion  upon  this  case  is  in  favour  of  the  Plaintiff : 
for,  after  having  bestowed  a  good  deal  of  consideration 
upon  the  case,  my  opinion  is  that  I  am  bound  by  the 
language  of  the  covenant  contained  in  the  deed  of  1816, 
to  hold  that  it  applies  to  the  case  of  the  renewal  of  the 
lease  by  which  the  lessors  in  that  deed  then  held.  That 
it  is  so  on  the  face  of  it,  there  is  no  doubt :  and  the 
sole  question  is  this,  whether  the  subsequent  words, 
which  are  words  that,  when  they  were  contained  in  the 
deed  of  1779,  obviously  referred  to  more  renewals  than 
one,  are  to  be  taken  to  have  the  effect,  by  themselveSi 
of  making  the  preceding  words,  which  clearly  apply  to 
one  renewal  only,  apply  to  more  renewals  than  one. 
Now  I  cannot  but  think  that  it  is  the  most  unsafe  rule 
of  construction  that  can  be  adopted,  to  depart  from 
what  is  plain,  merely  because  some  subsequent  wordsi 
or  some  other  words  than  those  that  are  plain,  cannot 
very  well  be  construed  without  departing  firom  the  plain 
and  obvious  construction  of  what  is  found  in  the  in8tn^- 
ment.    The  words  of 'the  covenant,  are  that  Brandon 
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and  Carter :  shall  and  will,  at  the  request,  costs  and 
charges  of  the  said  William  Cluttouj  his  executors^  ad- 
ministrators or  assigns,  within  two  months  next  after 
the  Dean  and  Chapter  of  Canterbury  or  their  successors, 
shall  have  renewed  the  lease  by  virtue  whereof  the  said 
Samuel  Brandon  and  John  Carter  now  hold  the  said 
premises  hereby  demised  or  granted  for  the  said  term  of 
21  years  wanting  two  days,  make  and  execute,  unto  the 
said  fVilliam  Cluttony  his  executors,  administrators  and 
assigns,  a  new  lease  of  the  said  premises  hereby  de« 
miaed,  for  such  further  term  as  will  make  up  the  full 
term  of  61  years  to  be  computed  from  the  said  29th  day 
of  September  1778."  Now  it  is  observable,  with  respect 
to  that  expression,  that,  the  original  lease  from  the 
Dean  and  Chapter  having  been  made  in  the  year  1778, 
according  to  the  courtesy  by  means  of  which  there 
would  be  septennial  renewals,  the  regular  times  of 
renewal  would  have  been  in  the  years  1785,  1^792,  1799, 
1806,  1813  and  1820:  but  the  times  at  which  the 
renewals  actually  were  made,  wei*e  different :  they  were 
made  in  the  years  1785,  1789,  1805,  1813,  1826,  1827 
and  1834 :  but  it  is  quite  plain  that  the  parties  to  the 
deed  of  1815,  must  have  been  aware  that,  if  the  sep- 
tennial  renewal  were  made  in  the  year  1820,  it  would 
pass  a  term  to  the  lessors  in  that  deed,  sj^fficient  to 
mable  them  to  grant  a  lease  to  Glutton  so  as  to  make 
up  the  whole  of  his  term  01  years  from  the  year  1778, 
that  is,  in  other  words,  to  give  him  a  lease'  for  the  term 
of  19  years,  which  would  expire  in  the  year  1839.  That 
that  was  the  meaning  of  that  clause,  taken  by  itself,  I 
think  no  one  can  doubt. 

But  then  there  folbw  these  words:  '^He  the  said 
WiiUam  Clutton^  his  executors,  administrators  or  assigns 
Vol.  VIIL  i 
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from  time  to  time  surrendering  unto  the  said  S.  Bran* 
don  and  J.  Carter,  their  heirs,  executors,  administrators 
or  assigns,  the  then  subsistmg  lease,  and  paying,  npoD 
every  such  renewal,  unto  the  said  S.  Brandon  and 
•7.  Carter y  their  executors,  administrators  or  assigns^ 
such  a  proportion  of  the  fine  and  fines  Sic." :  and  it  is 
said  that  these  words  show  that  the  former  words  must 
be  extended  so  as  to  be  made  to  speak  not  only  of 
one  renewal  which  would  be  adequate  to  the  purpose 
contemplated,  but  of  successive  renewals  according  to 
the  septennial  course.  In  my  opinion,  however,  it  is 
manifest  how  this  blunder  arose;  because,  if  any  person 
will  compare  the  two  covenants  with  each  other,  he  will 
see  that  the  whole  error  has  arisen  from  leaving  out  of 
the  covenant  in  the  deed  of  1816,  those  words  which  were 
in  the  covenant  in  the  deed  of  1779,  namely :  and  so, 
from  time  to  time,  within  two  months  next  after  every 
renewal,  by  the  said  Dean  and  Chapter  or  their  succes- 
sors, of  the  lease  or  leases  by  virtue  whereof  he  the 
said  Henjy  Penton,  his  executors,  administrators  or 
assigns  shall  or  may  hold  the  premises  hereby  demised." 
Those  words  were,  I  think,  designedly  left  out  by  the 
framers  of  the  covenant  of  1815 ;  and,  being  designedly 
left  out,  I  must  take  it  for  granted  that  it  was  the  in- 
tention of  the  parties  to  that  covenant,  that  any  other 
renewal  than  the  renewal  of  the  lease  by  which  the 
lessors  then  actually  held,  was  intended  to  be  excluded ; 
and,  by  a  blunder,  the  subsequent  words  were  intro- 
duced. It  so  happens  too  that  those  subsequent  words 
have  no  antecedent:  there  is  nothing  to  which  they 
apply.  I  should  be  introducing  a  most  dangerous  rule 
of  construction,  if  I  were  to  say  that  a  clause  which, 
in  its  terms,  applies  to  one  renewal  only,  shall,  by 
reason  of  the  slovenly  words  afterwards  introduced,  be 
made  to  extend  to  more  renewals  than  one. 
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I  do  not  think  that  the  language  of  the  covenant  in 
Charlton  Jhiver,  is  at  all  similar  to  the  language  of 
thecorenant  in  the  deed  of  1815:  because  it  is  quite 
plain  that  the  words  ''premises  hereby  demised"  are, 
▼wry  easily  and  without  any  force,  capable  of  receiving 
the  construction  of  "  the  interest  hereby  demised" :  but 
here  the  reference  is,  in  express  words,  to  the  tenements 
demised. 

Declare  that  the  Plaintiff  is  bound  to  pay  that  portion 
of  the  fine  which  would  have  been  imposed  on  account 
of  his  new  buildings  and  improvements,  in  case  the  lease 
from  the  Dean  and  Chapter  had  been  renewed  in  1820, 
with  interest  from  that  time ;  but  that  he  is  not  bound  to 
pay  any  part  of  the  fine  paid  on  any  subsequent  renewal. 


1836. 
Clutton 
Fleming. 
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183G: 
28th  June. 


John  WOOBHOUSE,  as  the  personal  represen- 
tative of  Thomas  Heyes,  was  possessed  of  the  legal  fpi//. 
estate  in  several  closes  near  Liverpool,  for  the  remainder  Relocation, 
of  a  term  of  1,000  years ;  to  one  undivided  third  part  ^  having  the 
whereof  he  was  beneficially  entitled,  in  right  of  Jane,  legal  estate  in 

leaseholds,  and 

being  beneficially  entitled  to  one  third  part  of  them,  in  right  of  his  late 
wife,  and  being  entitled,  under  the  will  of  B,  (whose  executor  he  was) 
to  another  third  for  his  life,  with  remainder  to  his  children  as  he 
should  appoint,  with  remainder  to  them  absolutely ;  by  his  will,  gave 
one-third  to  one  of  his  daughters  for  life,  with  remainder  to  her 
children,  and  the  other  third,  to  another  daughter  for  life,  with 
remainder  to  her  children.  A,  afterwards  joined,  with  the  other 
tenant  in  common,  in  a  deed  of  partition,  by  which  they  assigned  the 
leaseholds,  in  trust,  as  to  one  portion,  for  A.  his  executors  as 
administraior  of  his  late  toife;  as  to  another  portion,  in  trust  for  A. 
his  executors  &c.  as  executor  of  B.^  and,  as  to  the  remainder,  in  trust 
for  the  other  tenant  in  common.  Held  that  the  deed  was  not  a  revo* 
cation  of  the  will. 
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his  late  wife :  and,  under  the  will  of  William  Heyes,  to 
whom  he  was  executor^  he  was  entitled  to  another  third 
part,  for  his  life^  with  remainder  to  his  children  as  be 
should  appoint,  and,  in  default  of  appointment,  to  them 
absolutely  :  and  Catliarine  Pyke,  the  administratrix  and 
only  child  of  Thomas  Heyes,  who  was  one  of  the 
nephews  of  the  first-named  Thomas  Heyes^  was  bene- 
ficially entitled  to  the  remaining  third  part 

J.  Woodhouse  by  his  will,  dated  the  12th  of  February 
1807,  gave  one-half  of  the  two-thirds  of  the  leasehold 
premises,  "  to  which  he  was  then  legally  or  equitably 
entitled,"  to  trustees,  in  trust  to  sell,  if  they  thought 
proper,  and  to  pay  the  rents,  and  the  interest  of  the 
monies  to  arise  from  the  sale,  to  his  daughter  Jane,  the 
wife  of  Charles  Okill,  for  her  separate  use  for  life,  and 
after  her  death,  for  her  children :  and  he  gave  the  other 
half  of  the  two-thirds,  upon  similar  trusts  for  the  benefit 
of  his  daughter  Ann,  the  wife  of  James  Manifold,  and  her 
children. 

By  an  indenture  dated  the  16th  of  July  1807,  and 
made  between  John  Woodhouse  (who  was  described  as 
the  surviving  executor  of  Catharine  Heyes,  the  widow 
and  surviving  executrix  of  Thomas  Heyes  the  uncle,  and 
as  administrator  of  Jane  his  late  wife,  and  also  as  execu- 
tor of  William  Heyes)  of  the  first  part,  John  Pyke  and 
Catharine  his  wife  (who  was  described  as  the  adminis- 
ti-atrix  of  Thomas  Heyes,  the  nephew)  of  the  second  part, 
and  Thomas  HassaU  of  the  third  part :  after  reciting  the 
wills  of  Thomas  Heyes,  the  uncle,  and  WiUiam  Heyes, 
and  the  other  instruments  under  which  Woodhouse  and 
Catharine  Pyke  derived  their  interests  in  the  leasehold 
premises;  and  that  Woodhotise,  as  the  administrator  of 
Jane  his  wife,  was  possessed  of  one  undivided  third  part 
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thereof^  and,  as  the  executor  of  William  Heves,  of 
another  undivided  third  part,  and  that  Catharine  Pyke, 
as  the  administratrix  of  her  father,  Thomas  Heyes  the 
nephew,  was  possessed  of  the  other  undivided  third 
part,  and  that  they  had  come  to  an  agreement  to 
make  partition  of  the  premises,  and  that,  accordingly, 
the  same  had  been  divided  into  three  parts,  and  that 
Waodhouse  and  Pyke  and  his  wife  were  satisfied  that 
the  same  was  a  fair  division,  and,  that  in  order  that 
the  agreement  might  be  effectually  carried  into  exe- 
cution, they  had  mutually  agreed  to  assign  the  pre- 
mises to  Hassally  upon  the  trusts  thereinafter  mentioned  : 
It  was  witnessed  that  Woodhouse  and  Pyke  and  his  wife, 
in  pursuance  of  the  agreement,  did,  according  to  their 
respective  estates  and  interests  in  the  premises,  assign  the 
same  to  Hassall^  to  hold  the  same,  as  to  that  proportion 
of  the  premises  marked,  in  the  plan  indorsed  on  the 
indenture,  with  the  letter  A.,  in  trust  for  Woodhouse 
bis  executors,  administrators  and  assigns,  as  adminis^ 
trator  of  his  late  toife,  and  as  to  that  portion  of  the  pre- 
mises marked,  in  the  plan,  with  the  letter  B.,  in  trust 
for  Woodhouse^  his  executors,  administrators  and  assigns. 
Of  executor  of  William  Heyes,  and,  as  to  that  piece  or 
parcel  of  land  marked,  in  the  plan,  with  the  letter  C, 
in  trust  for  Catharine  Pyke,  as  administratrix  of  Thomas 
Heyes  the  nephew,  and  to  the  intent  that  Woodhouse 
and  Catharine  Pyke  might  hold  the  several  pieces  or 
parcels  of  land,  in  severalty,  for  the  remainder  of  the 
term  of  1,000  years.  Woodhouse  died  in  December  1812. 
He  had,  by  Jane  his  wife,  five  children,  namely,  the 
two  daughters  named  in  his  will,  and  three  sons. 
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The  suit  was  instituted  by  one  of  those  sons,  against 
the  persons  interested,  under  Woodhouse^s  will,  in  the 
two-thirds  of  the  premises :  and,  on  the  hearing  of  the 
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cause,  it  ivas  referred  to  The  Master  to  inquire  whether 
tlie  will  wasy  by  any  and  what  means  and  to  any 
and  what  extent^  revoked.  The  Master  reported  that 
Woodhause,  by  executing  the  deed  of  partition,  revoked 
his  will  as  to  the  leasehold  premises.  Some  <^  the 
Defendants  excepted  to  the  report :  and  the  exception 
now  came  on  to  be  heaitl. 

Mr.  Jacob  and  Mr.Koe  in  support  of  the  exception: 

The  transaction  which  The  Master  has  found  to  be  a 
revocation  of  the  will,  was  a  mere  partition,  unaccom- 
panied by  any  alteration  in  the  powers  which  the  tes- 
tator previously  had  over  the  estate.  If  he  had  taken 
back  a  divided  third  part,  with  diflTerent  powers  over  it 
from  those  he  had  before,  it  would  have  been  a  revoca- 
tion: but,  here,  the  testator  took  back  precisely  the 
same  estate  as  he  had  before,  except  that  it  was  equit- 
able instead  of  legal ;  and  he  had  the  same  power  of 
disposition  over  the  equitable,  as  he  before  had  over  the 
legal  estate.  A  fine  levied  for  the  purpose  of  partition, 
is  not  a  revocation  of  a  will :  nor  is  it  a  revocation,  if 
the  party  places  tlie  legal  estate  out  of  himself  for  the 
purpose  of  partition  merely.  Parsons  v.  Freeman  (a), 
Loyd  V.  Spillet  (6),  Webb  v.  Temple  (c).  Brain  v. 
Brain  (d). 

[The  Vice-Chancellor:  Suppose  that  WoodAomse  and 
Mr.  and  Mrs.  Pyke,  for  the  purpose  of  making  the 
partition,  had  assigned  the  whole  legal  interest  to 
Hassally  and  that,  on  the  following  day»  Hassall  had 
reassigned  a  certain  portion  of  the  lands  to  Waodhomse^ 
and  the  remainder  to  Mr.  and  Mrs.  Pyhe,  and  then 
Woodhouse  had  assigned  his  portion  to  a  trustee  in  trust 
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(«)  3  Atk.  741.  (c)  Freem.  542. 
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for  himselP;  would  that  have  been  a  revocation  ?  Tlie 
nde  as  to  chattels,  is  different  from  the  rule  as  to  free- 
holds ;  for  all  that  is  required  to  make  chattels  pass 
by  a  will;  is  that  the  testator  should  have  them  at  his 
death.] 

Mr.  Spence  and  Mr.  Twelk,  in  support  of  the 
report : 

The  testator,  by  his  will,  has  disposed  of  two-thirds  of 
the  leaseholds  as  if  they  were  his  own  absolute  property : 
and  the  question  is  whether  he  has  not  shown,  by  the  deed 
of  partition,  that  he  intended  to  stand  in  a  different  situa- 
tion, with  respect  to  the  property,  from  that  in  which  he 
stood  at  the  date  of  his  will.  We  refer  to  the  deed,  not  as 
a  mere  partition,  but  as  an  instrument  by  which  he  de- 
clared his  interests  to  be  quite  different  from  those 
which  he  professed  to  bequeath.  He  took  the  divided 
shares  in  a  character  different  from  that  which  he  pro- 
fessed to  have  when  he  made  his  will ;  for  he  took  one- 
third  as  administrator  of  his  wife,  and  the  other  third  as 
executor  of  William  Heyes:  so  that  he  acknowledged  the 
rights  of  their  creditors,  if  there  were  any.  It  is  clear  that 
he  did  not  intend  the  bequest  in  his  will  to  stand,  as,  by 
the  deed,  he  declared  himself  to  be  a  trustee  for  persons 
to  whom  he  did  not  bequeath  the  property,  and  deprived 
himself  of  the  interest  which  he  previously  had.  There 
was,  therefore,  an  object  beyond  the  mere  partition ;  and, 
coDsequently,  the  bequest  was  revoked.  Whether  it  is 
called  revocation  or  ademption^  is  of  no  importance. 
H€9diinev.Hes€ltine{e)y  Williams  y.Otvens(f),  Attorney- 
General  V.  Vigor  (g),  Coleyrave  v.  Manby{h),  Knotty s  v. 
Akochii). 

(e)  3  Madd.  376.  (A)  Madd.  &  Geld.  72. 

(/)  3  Ves.  J.  595.  (1)  5  Ves.  648,  and  7 Ves. 558. 

(g)  8  Ves.  856.  See.  281. 
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Mr.  Jacob,  in  reply. 
The  rule  as  to  freeholds  is  difierent  from  the  rule  fts 
to  leaseholds ;  for  a  testator  can  devise  such  freehdds 
only  as  he  has  at  the  date  of  his  will ;  but  he  may 
bequeath  all  the  leaseholds  that  he  may  have  at  Us 
death.  The  share  which  Woodhouse  took  as  the  repre- 
sentative of  William  Het/es,  was  settled  on  himself  for 
life,  and  then  for  such  of  his  children  as  he  should  ap- 
point. Therefore  his  will,  so  far  as  the  life-interests  of 
Mrs.  Okill  and  Mrs.  Manifold  are  concerned,  would 
operate  as  an  execution  of  the  power.  If  a  man  devises 
my  estate,  and  afterwards  acknowledges  to  me  that  the 
estate  is  mine,  that  acknowledgement  does  not  afiect 
his  will ;  for  the  devise  was  bad  before. 

The  Vice-Chancellor: 
It  appears,  by  the  recitals  in  the  deed  of  partition, 
that  John  Woodhome,  as  executor  of  Catlkarine  HegeSf 
who  was  the  executrix  of  Thomas  Heyes,  was,  at  the 
date  of  his  will,  entitled  to  the  legal  estate  in  the  entirety 
of  the  leaseholds  :  for  Thomas  Heyes,  by  his  will,  gave 
all  his  real  and  personal  estate  to  his  wife,  Catharine 
Heyes,  for  her  life,  and  directed  that,  after  her  death,  it 
should  be  equally  divided  between  Thomas,  George, 
and  Jane  Heyes,  the  sons  and  daughter  of  his  brother 
fVilliam  Heyes;  and  he  appointed  his  wife  and  two 
other  persons,  who  died  in  her  lifetime,  his  executors. 
Woodhouse,  therefore,  as  the  executor  of  CatAaritie 
Heyes,  would  be  clearly  entitled  to  the  legal  estate; 
and  the  interests  of  Thomas,  George,  and  Jane  would 
not,  strictly  speaking,  be  interests  in  the  term  in  le* 
mainder,  but  in  the  whole  produce  of  the  residue  of 
Thomas  Heyes^s  estate,  after  il  had  been  sold  and  con* 
verted  into  money.    It  appears  that  Woodhouse  mmied 
Jane  Heyes ;  and,  if  the  term  was  to  be  considered  as  a 
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term,  then,  as  he  survived  her,  he  virould  take  it  as 
part  of  her  chattels  real :  but  if  it  was  to  be  considered 
as  part  of  her  uncle's  residue,  then  he  would  take  it  as 
her  administrator.    George  Heyes  died,  and  his  father, 
William  HeyeSy  administered  to  him.  The  father  made  his 
will,  whereby  he  gave  his  personal  estate  to  the  present 
testator,  John  Woodhouse.  for  life,  with  remainder  to  his 
children  as  he  might  appoint,  and,  in  default  of  appoint^ 
ment,  to  be  equally  divided  between  them.  Thomas 
Heyes  J  the  third  child  of  fVilliam  Heyes,  died  intestate, 
and  Mrs.  Pyhe^  as  hisonly  child,  administered  to  him.  In 
this  situation  of  things,  J.  fVoodhouse  makes  his  will, 
and  (there  being  no  evidence  that  he  had  any  want  of 
knowledge  as  to  how  the  property  was,  in  reality,  circum- 
stanced) he  takes  upon  himself  to  devise,  specifically' 
one-half  of  the  two-thirds  of  the  leaseholds  to  trustees 
in  trust  to  sell,  if  they  thought  proper,  and  to  pay  the 
rents  and  the  interest  of  the  monies  to  arise  from  the 
sale,  to  his  daughter,  Mrs.  Okill,  for  life,  and  after  her 
death  to  stand  possessed  of  that  half  part  and  of  the 
monies  to  arise  from  the  sale,  in  trust  for  her  children  ; 
and  he  devised  the  other  half  part,  to  other  trustees, 
upon  similar  trusts  for  the  benefit  of  his  daughter  Mrs. 
Manifold  and  her  children.    It  is  clear  that  the  testator 
meant  to  dispose  of  the  interests  which  he  had  in  the 
two  different  characters,  as  if  he  had  had  one  consoli- 
dated interest  in  the  collective  two-thirds ;  for  he  dealt 
with  the  two-thirds  as  one  entire  subject.  Having  made 
his  will,  which  was,  apparently,  inconsistent  with  the  way 
in  which  the  one-third  that  belonged  to  William  Heyes, 
was  disposed  of,  he  then  makes  this  deed  of  partition,  by 
which  he  and  Mr.  and  Mrs.  Pyke  assign  the  whole  of  the 
leaseholds  to  Hassall  upon  the  following  trusts.  [His 
Honor  here  read  the  trusts.]  It  is  clear,  supposing  those 
words  which  describe  the  characters  in  which  fVood- 
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house  was  to  take,  had  not  been  inserted,  that  this  deed 
would  have  been  no  revocation  at  law :  for  the  rule  as  to 
chattels,  is  different  from  the  rule  as  to  freeholds.  If  a 
person  having  a  freehold  estate,  devises  it,  and  then 
conveys  it  to  a  trustee  in  trust  for  himself  in  fee,  it  is  a 
revocation  ;  if  he  conveys  it  by  way  of  mortgage,  it  is 
a  revocation  pro  tanto  only.  But  if  he  has  a  term,  and 
devises  it,  and  afterwards  assigns  it  to  a  trustee  for 
himself,  then  there  is  no  revocation  in  equity  at  least. 

Now,  with  respect  to  the  description  of  character  in 
the  deed  of  partition,  it  is  plain  that,  as  Woodhouse  took 
one-third  of  the  leaseholds  as  administrator  of  his  wife, 
he  must  take  it  beneficially.  The  report  is  therefore 
clearly  wrong  as  to  one  moiety  of  the  lands  marked 
A,  and  B. 

Then  as  to  the  other  moiety. — If  it  were  proved  that 
the  testator,  when  he  made  his  will,  meant  to  dispose  of 
it,  only  on  the  supposition  that  he  had  the  power  which 
he  assumed  to  have,  and  that,  when  he  was  subse- 
quently informed  that  he  had  no  such  power,  he  had  it 
assigned  to  himself  in  such  a  manner  as  to  show  that  he 
did  not  intend  it  to  pass  by  his  will,  there  would  be 
good  ground  for  saying  that  his  will  was  revoked  as  to 
that  moiety.  But  here  there  is  nothing  to  show  that 
WoodlioiLse^  at  the  time  of  making  his  will,  was  not 
aware  of  everything  that  he  knew  at  the  time  of  making 
the  deed  of  partition.  Upon  the  whole  it  does  not 
appear  to  me  that  I  am  authorized  in  saying  that, 
merely  because  there  is  this  distribution  of  character  in 
which  he  was  to  take  the  different  parts  of  the  property 
allotted  to  him,  there  is  such  a  taking  of  a  different 
estate  as  would  make  void  in  equity  what  he  had  given 
by  his  will. 
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I  will,  however,  think  of  it,  and,  if  I  see  any  ground  1836. 

to  alter  my  opinion,  I  will  mention  it.*  "  ' 

W00D110U8E 

^  The  case  was  not  mentioned  again.  v. 

Okill. 


GARDNER  v.  LACHLAN.  ,836: 

15th  July. 

A  MOTION  in  this  cause,  in  which  the  facts  of  the  Bankrupt. 

case  are  stated,  is  reported  ante,  vol.  6,  page  407.  Order  and 

Disposition. 

The  cause  now  came  on  to  be  heard.  ^  ^  broker  on 

behalf  of  the' 

A  ship-broker,  who  was  examined  as  a  witness  for  owner  of  a  ship 
the  Plaintiff,  deposed  that,  as  far  as  his  experience  ex-  chll^J^r^art^^ 
tended,  the  following  was  the  almost  invariable  course  with  fi.,  by 
pursued  in  the  chartering  of  vessels  by  The  Lords  of  the  ^^'^^  ^*  agreed 
Admiralty :  A  tender  of  the  vessel  to  Government,  is  belw^f  of  the 
made  by  the  broker,  in  his  own  name,  and,  subjoined  to  owner,  a  certain 
such  tender,  is  an  authority,  signed  by  the  owner,  au-  fi^^htVftlie 
thoriziug  the  broker  to  enter  into  the  contract  with  ship.  The  owner 
Government  on  his  behalf.    The  subsequent  business  in  assigned  the 
entering  into  the  contract,  is  transacted  with  Govern-  J^jng^hat 
ment  by  the  broker  on  the  behalf  of  the  owner,  without  might  become 
the  owner's  name  being  specified ;  and  the  broker  re-  chwter- lart^^o 
ceives  the  freight  from  the  Treasurer  of  the  Navy.   The  C,  as  a  security 
witness  added  that  he  knew  of  very  few  instances  in  for  a  debt;  and 
which  the  owner  dealt  with  Government  after  the  tender  of  tle^LsigJn-^ 

ment  to  A.^  but 

not  to  B.  The  vessel  completed  her  voyage,  and  afterwards  the 
owner  became  bankrupt.  Held  that  the  money  due  on  the  charter- 
party  was  not  in  his  order  and  disposition  at  his  bankruptcy. 

Detfc/.— No  person  can  bring  an  action  on  an  indenture,  unless  he  is 
a  party  to  it  or  claims  through  a  party.  But  a  deed  poll  may  be  so  con- 
structed as  to  give  a  right  of  action  against  the  person  who  executed  it. 
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had  been  made^  or  received^  from  Goverament,  any  part 
of  the  freight. 

Mr.  Jacob  and  Mr.  Siemens,  for  the  Plaintiff,  referred 
to  the  report  of  the  motion,  and  to  Schack  v.  Anthony  (a). 

Sir  William  Horne  and  Mr.  Koe  for  the  Defend- 
ants, the  assignees  of  Scott : 

The  contract  for  the  hire  of  the  ship,  was  made  be- 
tween the  owner  and  the  Government.  Lachlan  is 
described  in  the  charter-party,  as  acting  for  the  owner; 
throughout,  he  contracts  for  the  owner,  whose  name 
was  known  to  the  Government  before  the  contract  was 
entered  into.  Lachlan  was  nothing  but  an  agent,  de- 
claring that  he  contracted,  not  for  himself,  but  for  the 
owner ;  and  the  Government  considered  the  owner  as 
the  party  with  whom  they  were  contracting.  The  lia- 
bilities and  the  benefits  of  the  contract  are  all  to  fall 
upon  the  owner.  There  is  one  clause  in  the  charter- 
party,  which  enables  the  Government  to  mulct  the 
owner  to  the  extent  of  1,000  Z.  in  case  of  any  miscon- 
duct. How  can  these  stipulations  be  satisfied  by  con« 
sidering  Scott  as  having  no  interest  in  the  contract  ?  If 
Scott  is  made  liable  by  the  contract,  and  is  to  have  all 
the  benefit  of  it,  he  has  a  most  material  interest  in  it 
If  Lachlan  had  become  bankrupt,  the  freight  would  not 
have  passed  to  his  assignees  :  or  if  Scott  had  released 
the  charter-party  to  the  Government,  Lachlan  could  not 
have  set  it  up.  The  Government  were  Scotfs  debtors ; 
and  no  one  can  deny  that,  if  Scott  had  been  solvent, 
the  Government  would  have  paid  the  freight  to  him. 
If  Lachlan  had  set  up  any  claim  to  it  on  the  ground 
that  his  name  appeared  on  the  charter-party,  and  had 
compelled  Scott  to  come  into  equity  to  enforce  his 

(a)  1  M.  &  S.  573- 
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rights,  Lachlan  would  have  had  to  pay  all  the  costs 
of  his  unjust  htigation.  Schack  y.  Anthony  did  not 
decide  that  no  action  could  be  brought  by  the  owner ; 
but  the  ground  of  the  decision  was  that,  as  the  char- 
ter-party was  an  instrument  under  seal^  an  action  of 
assumpsit  could  not  be  brought  by  the  person  entitled 
to  the  benefit  of  the  contract,  inasmuch  as  a  simple  con- 
tract merges  in  a  specialty. — [The  Vice-Chancellor: 
Schack  V.  Anthony  decides  that  the  cestui  que  trust  of  a 
covenantee  cannot  maintain  an  action  of  assumpsit^  for 
the  purpose  of  having  the  benefit  of  the  covenant. 
Lord  Ellenborouffh  gives  his  reason  in  the  commence- 
ment of  his  judgment.  His  Lordship  says :  "  If  a  bond 
were  given  to  a  trustee,  it  could  hardly  be  contended 
that  an  action  of  assumpsit  might  be  maintained,  by  the 
cestui  que  trust,  for  the  recovery  of  the  money  secured 
by  the  bond."  Is  there  any  instance  in  which  a  party 
has  been  allowed  to  bring  an  action  on  a  specialty  to 
which  he  was  not  a  party  ?] — We  wish  to  be  allowed  to 
try  the  question  in  a  court  of  law. — [The  Vice-Chan- 
cellor :  If  any  case  can  be  produced  in  which  the  cestui 
(pie  trust  of  a  covenantee  has  been  allowed  to  maintain 
an  action,  then,  I  admit,  that  this  is  a  case  to  be  de- 
cided in  a  court  of  law.]— Taking  the  law  to  be  as  your 
Honor  states  it,  then  we  are  entitled  to  have  this  case 
decided  on  principles  of  equity.  If  there  had  been  no 
assignment  to  the  Plaintiff,  Lachlan  would  have  been 
our  trustee,  and  his  duty  would  have  been  to  receive 
the  fireight  from  the  Government,  and,  when  he  had 
received  it,  to  pay  it  to  us.  A  sum  of  money  due  from 
a  third  party,  cannot  be  effectually  assigned  in  equity, 
without  notice  to  the  party  who  owes  the  money.  Po- 
licies of  insurance  cannot  be  validly  assigned  without 
giving  notice  to  the  office  in  which  they  are  effected : 
notice  to  an  intermediate  party  would  be  of  no  avail. 
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The  PlaintiflTy  on  the  face  of  the  assignment,  admits 
Scott  to  be  entitled  to  the  benefit  of  the  charter-party^ 
and  that  the  freight  is  due  from  the  Government  to 
Scott.  Has  he  then  done  all  that  he  ought  to  lam 
done  ?  Ought  he  not  to  have  given  notice  of  the  assign- 
ment to  the  Government?  Douglas  v.  Russell (b). 

The  Vice-Chancellor: 

With  respect  to  the  legal  point,  the  only  person  who 
could  bring  an  action,  by  virtue  of  the  charter-party,  to 
recover  the  freight,  would  be  Lachlan.  I  admit  that,  if 
there  had  been  a  separate  promise  of  any  sort,  made  by 
the  Commissioners  of  the  Admiralty  to  Mr.  Scotty  he 
might  recover  on  that  separate  and  independent  pro- 
mise. But  it  is,  I  think,  quite  clear,  from  the  case  of 
Schack  V.  Anthony,  that  Scott  could  not  recover,  from 
the  Lords  of  the  Admiralty,  by  means  of  the  charter- 
party,  he  being  no  party  to  it.  I  have  always  under- 
stood the  settled  rule  of  law  to  be  that  a  party  not 
named  in  a  deed,  cannot  recover  by  means  of  it,  if  it  be 
a  deed  between  parties.  A  deed  poll  may  be  so  con- 
structed as  to  give  a  person  a  right  of  action  against 
the  party  who  executed  it :  but,  where  there  is  a  deed 
between  parties,  I  have  always  understood  it  to  be  the 
settled  rule  that  no  person  can  bring  an  action  on  it, 
except  a  party  or  those  who  claim  through  him. 

If  there  had  been  one  case  in  which  that  proposi- 
tion was  questioned,  or  which  raised  so  much  doubt  on 
the  general  rule  of  law  as  would  have  justified  me 
either  in  permitting  the  Plaintiffs  to  bring  an  action  or 
to  take  the  opinion  of  a  court  of  law  by  means  of  a 
case,  I  certainly  should  have  done  so :  but  I  most  say 
that  the  point  appears  to  me  to  be  perfectly  plain ;  and, 
as  it  is  unaffected  by  any  decision,  I  do  not  think  I 
(6)  Ante,  vol.  4,  page  52^. 
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should  be  taking  a  right  course  if  I  were  to  suspend 
giving  my  judgment  on  this  part  of  the  case,  until  I 
had,  in  some  shape  or  other,  taken  the  opinion  of  a 
coort  of  law. 

The  next  question  is  whether  sufficient  notice  has 
been  given,  so  that  Scott  can  be  fairly  said  to  have  had 
no  longer  the  order  and  disposition  of  the  subject  in 
dispute.  Now  what  is  the  subject  in  dispute  ?  The 
subject  in  dispute  is  a  right,  in  Scott,  to  receive,  from 
Lachlan,  to  whom  the  Lords  of  the  Admiralty  had  to 
pay  it,  a  sum  of  money  which  would  be  due  on  a 
charter-party  from  the  Lords  of  the  Admiralty  to 
Jjachlan.  Now,  as  I  understand  the  charter-party  and 
the  evidence  which  has  been  given  with  respect  to  the 
dealings  between  the  Lords  of  the  Admiralty  and  per- 
sons with  whom  they  make  charter-parties,  the  object 
of  the  Lords  of  the  Admiralty  is  to  deal  with  one 
defined  person,  and  not  be  subject  to  the  inconvenience 
of  dealing  with  those  who,  from  time  to  time,  may 
happen  to  be  the  owners  of  the  ship  which  is  the  sub* 
jeet  of  the  charter-party.  And  it  is  evident  that  there 
is  much  greater  convenience  in  dealing  with  one  of  those 
few  persons  who  happen  to  be  ship-brokers,  than  in 
dealing  with  the  numerous  and  changeable  persons  who 
may,  from  time  to  time,  happen  to  be  the  owners  of  the 
ship.  There  may  be,  I  admit,  a  very  good  reason  why 
the  Lords  of  the  Admiralty,  before  they  make  a  charter- 
party  with  any  broker,  should  require  from  him  some- 
thing like  an  assurance  that  he  is  really  authorized  to 
pledge  the  ship ;  and,  therefore,  they  may  require,  from 
him,  something  like  an  authority,  fi'om  the  shipowner, 
showing  that  he  is  the  person  selected  to  deal  with  them. 
But,  when  that  has  been  done,  I  consider  that  they  mean 
to  deal  with  him  alone ;  and  I  am  not  prepared  to  accede 
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to  the  proposition  of  Sir  William  Hornet  that  Scott 
could,  at  all  events  and  under  all  circumstances,  have 
released  the  Lords  of  the  Admiralty  from  what  was  due 
on  the  charter-party ;  bocause  the  making  of  the  charter- 
party  with  a  broker,  implies  that  the  broker  himself, 
not  at  the  time  when  the  chaiier-party  was  made,  but 
at  or  before  the  time  when  the  money  was  paid  to  him 
by  virtue  of  the  charter-party,  might  have  a  cross  de- 
mand against  the  person  who  employed  him,  that  is 
the  shipowner ;  so  that  he  would  have  a  right  to  set  off, 
against  what  might  be  due  to  the  shipowner,  the  amount 
that  might  be  due  to  himself:  and  we  know  it  is  the 
constant  practice  of  brokers  to  keep  a  running  account, 
and,  from  time  to  time,  to  settle  the  account  and  hand 
over  the  balance.    I  should  also  think  that  any  notice 
which  might  have  been  given,  by  Scott,  to  the  Lords  of 
the  Admiralty,  would,  as  a  matter  of  course,  be  dis- 
regarded by  them,  until  they  had  an  authority,  from 
the  broker,  to  deal  with  the  shipowner  as  the  principal. 
My  notion  is  that  the  charter-party  is  made  between  the 
Lords  of  the  Admiralty  and  the  broker,  in  order  that, 
in  the  negotiations,  and  in  regard  to  the  performance 
of  the  voyage  and  to  the  payment  of  what  is  due  in 
respect  of  the  voyage,  the  Lords  of  the  Admiralty 
should  always  have  at  hand  the  one  person  named  in 
the  chart er-paity.   Then  the  only  right  that  Scott  had, 
in  my  opinion,  was  a  right  to  receive  from  Lac/tlan  when 
the  freight  was  paid,  so  much  as  he  could  fairly,  in  ac- 
count between  himself  and  Lachlan,  claim  from  Lack" 
Ian.    If  nothing  was  due  to  Lachlan,  Scott  of  course 
would  be  entitled  to  the  whole.    Scott  then  does,  in 
effect,  by  the  assignment  of  the  13th  of  August  1882, 
assign  all  that  would  be  due  on  the  charter-party  in 
question;  because  the  assignment  notices  that  he  is 
the  owner  of  the  Princess  Royal  then  on  her  voyage; 
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tnd  it  then  assigns  to  the  Plaintiff  all  the  money  that 
would  be  due  on  the  charter*party ;  and  notice  of  that 
assignment  was  given  to  LacUan.  It  was  not  at  all  neces- 
UTj  that  LacUan  should  be  made  a  party  to  the  assign* 
menty  because,  by  the  notice,  he  is  placed  in  this 
situation^  namely,  that,  at  his  peril,  he  pays  over,  to  any 
other  person  than  the  party  who  gives  him  the  notice, 
the  sum  of  money  which  he  might  receive  from  the 
Lords  of  the  Admiralty. 

This  case  does  not  appear  to  me  to  be  exactly  similar 
to  the  case  of  a  policy  of  insurance.  In  the  case  of  a 
policy  of  insurance,  the  assurers  make  themselves  liable 
to  pay  the  assured  a  certain  sum ;  and,  in  that  case,  in 
order  to  make  the  assignment,  from  the  assured  to  a  third 
person,  good  as  against  the  assignees  of  the  assured  if 
he  become  bankrupt,  it  is  held  necessary  to  give  notice 
to  the  assurers ;  but,  in  the  case  of  money  being  due  on 
a  charter-party,  there  is,  of  necessity,  a  third  person 
introduced,  who  does  not  exist  in  the  case  of  a  policy 
of  insurance ;  that  is  the  Government :  but  it  is  quite 
plain,  and  I  must,  I  think,  take  it  for  granted  that 
what  the  Government  has  to  pay,  will  be  paid  to  the 
person  to  whom  the  Government  has  contracted  to  pay 
it:  and  the  assignment  being,  in  fact,  an  assignment 
of  what  will  become  due  from  Lachlan  to  Scott,  it  ap- 
pears to  me,  from  that  circumstance,  that  it  was  not 
necessary  to  give  notice  to  any  other  person  than  to 
hacMan. 

My  opinion,  as  I  said  before,  is  that  if  the  notice  had 
been  given  to  the  Grovemment,  it  would  have  been  dis- 
regarded. They  never  meant  to  place  themselves  in 
such  a  situation  as  that  they  should  be  obliged  to  notice 
any  person  who  should  claim  through  Lachlan.  The 

Vol.  VIII.  K 


1836. 
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1836'       subject  of  the  assignment,  was  the  money  that  might  be 
due  from  Lachlan  to  Scott ;  and,  therefore,  the  notice 
to  Lachlan  intercepted  the  right  of  Scott  to  demand  it 
Lachlak.  consequently,  placed  it  out  of  the  order 

and  disposition  of  Scott. 

My  opinion,  therefore,  on  both  points,  is  in  favour  of 
the  Plaintiff. 


1836  : 
5th  July. 

Construction. 
Power  to  ap* 
point  New 
Trustees. 

By  a  settlement 
ID  the  Scotch 
form,  estates 
were  vested  in 
t«ro  trustees, 
aud  each  of 
them  was  em- 
powered to  no- 
minate another 
person  to  suc- 
ceed him  in  the 
trusts  after  his 
death. — One 
only  of  the  trus- 
tees accepted 
the  trusts,  and, 
he  by  his  will, 
appointed  three 
persons  to  sue 
ceed  him.  Held 
that  the  ap- 
pointment was 
good. 


SANDS  V.  NUGEE 
By  a  settlement  in  the  Scotch  form,  dated  the  5th  of 
November  1803,  and  executed  by  John  3rd  Duke  of 
Roxburgh,  certain  estates  of  the  Duke  were  vested  in  two 
trustees,  with  power  for  him  to  appoint  any  other  persons 
he  thought  proper  to  be  trustees ;  and  it  was  directed  that 
two  trustees  should  be  a  quorum:  and  each  of  the  trustees 
therein  named  or  to  be  named  by  the  Duke,  who  should 
accept  the  trusts,  was  empowered  to  nominate  any  other 
person  he  pleased  to  succeed  to  himself  in  the  trust  after 
his  decease ;  and  the  said  nominees  also  were  empow- 
ered to  name  other  persons  to  succeed  to  them  respec- 
tively, after  their  deaths,  and  until  the  trusts  should  be 
completely  executed. 

One  of  the  trustees  named  by  the  Duke,  disclaimed ; 
and  the  other,  by  his  will  dated  the  8th  of  March  1823, 
appointed  three  persons  to  succeed  him  in  the  trusts, 
and  devised  and  bequeathed  to  them  all  the  property, 
real  and  personal,  of  the  Duke  in  England,  then  vested 
in  him  in  trust  as  aforesaid. 

One  only  of  those  three  persons  accepted  the  trusts ; 
and  he  contracted,  with  the  Defendant,  for  the  sale  of 
♦  Ex  Relatione. 
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some  of  the  real  estates.  The  Defendant  refused  to  com- 
plete the  purchase^  on  the  ground  that  the  appointment 
of  three  trustees  was  not  authorized  by  the  power  in  the 
settlement.  The  Plaintiff,  thereupon,  filed  a  bill  against 
him  to  compel  specific  performance  of  the  agreement. 

The  Master  reported  in  favour  of  the  title ;  upon 
which  the  Defendant  excepted  to  the  report. 

Mr.  Campbell  appeared  in  support  of  the  exception^ 
and  Mr.  Jacob  and  Mr.  Martineau  in  support  of  the 
report. 

The  Vice-Chancellor  : 

The  trustee  named  in  the  settlement  was  authorized,  by 
the  power,  to  determine  what  other  person  should  suc- 
ceed to  himself :  he  does  so  by  naming  three  persons.  I 
see  nothing  in  the  objection. 

Exception  overruled. 


1836. 


Sands 

NUGEE. 
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4th  July. 


GIBBS  r.  TAIT. 


Construction. 

A  testator  be- 
queathed the 
residue  of  his 


John  DIXON  bequeathed  the  residue  of  his  per- 
sonal estate,  unto  his  wife,  Hannah  Dixon^  and  her 
assigns ;  and  he  directed  her  to  place  the  same  out  at 
interest  and  apply  the  interest  and  proceeds  thereof  for 
her  own  use  and  benefit,  if  she  should  continue  his 
personal  estate,  widow,  and,  after  her  decease  or  marriage,  he  gave 
tnisuo^l^ply '°  should  be  remaining  of  such  residuary  monies,  in 
the  interest  and  manner  thereinafter  mentioned  (that  is  to  say)  one  mcHety 

proceeds  for  her  James  Dixon,  son  of  Thomas  Dixon,  his  executors 
own  use  and 

after  her  de- '         administrators,  and  the  other  moiety  unto  and  equally 
cease,  he  gave 
tohat  should  be 
remaining  of 
such  residuary 
monies,  unto 
and  equally 
among  all  the 
daughters  of 
T.D.  and  their 
issue,  with  be- 
nefit of  surviv- 
orship and  ac- 
cruer.   T.  D. 
had  three 


among  all  the  daughters  of  the  said  Thomas  Dixon  and 
their  issue,  with  benefit  of  survivorship  and  accruer.  * 

Hannah  Dixon  and  Thomas  Dixon  survived  the  tes- 
tator; and,  at  the  testator's  death,  Thomas  Dixon  had 
three  daughters  living,  one  of  whom  died  in  the  lifetime 
of  Hannah  Dixon,  and  without  issue. 


Upon  the  death  of  Hannah  Dixon,  the  bill  was  filed, 

by  the  two  surviving  daughters  of  Thomas  Dixon, 

daughters  living  against  their  children  and  grandchildren  and  the  per- 

at  the  testator's  gonal  representative  of  their  deceased  sister,  claiming 

them  died  with-      ^  entitled  to  one-fourth  each  of  the  testator*8  resi- 

out  issue  in  the  duary  estate, 
lifetime  of  the 

dow.   "nie^two  ^*  -RicAarA,  for  the  Plaintiffs,  contended  that 

others  survived 

the  widow  and  had  issue  living  at  her  death.  Held  that  the  two 
surviving  daughters  were  entitled  to  the  whole  of  the  residue,  abso- 
lutely. , 

*  The  clause  of  survivorship  and  accruer  was  not  ^set  out 
in  the  bill. 
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the  daughter  of  Thomas  Dixon^  who  died  in  the  lifetime 
of  Hannah  Dizan,  was  not  entitled  to  any  share  of  the 
residue,  and  that  the  word  issue  "  was  used  in  the 
will  as  a  word  of  limitation,  and,  consequently,  that  the 
Plaintiffs,  who  were  the  only  daughters  of  Thomas 
Dixon,  who  survived  Hannah  Dixon,  the  tenant  for  life 
of  the  residue,  were  entitled  to  a  moiety  of  it  absolutely 
and  in  equal  shares.  Lyon  v.  Mitchell  (a),  Cripps  v. 
Wolcott  (i),  Daniell  v.  Daniell  (c),  Pope  v.  WhU- 
combe  {d). 

Mr.  Bird,  for  the  personal  representative  of  Tfumas 
Dixon*s  deceased  daughter,  cited  Pearson  v.  Stephen{e)f 
Buttery,  Ommaney{f\  Brown  v.  Biffg(g). 

Mr.  Blunt  and  Mr.  Keene,  for  the  children  and  grand- 
children of  the  Plaintiffs,  contended  that,  under  the 
words  unto  and  equally  among  all  the  daughters  of 
the  said  Thomas  Dixon  and  their  issue,"  all  the  issue  of 
the  Plaintiffs  who  were  alive  at  the  death  of  Hannah 
Dixon,  were  entitled  to  take  as  tenants  in  common  with 
the  Plaintiffs.  Davenport  v.  Hanbury  (Ji),  Freeman  v. 
Parsley  (>). 

The  Vice-Chancellor  : 
On  the  first  point,  it  is  plain  that  the  persons  who  were 
in  the  contemplation  of  the  testator,  were  those  who 
were  in  existence  at  the  time  when  the  property  which 
they  were  to  take,  was  to  be  ascertained.  He  speaks 
of  the  residue,  as  if  it  would  be  uncertain,  until  the 


1836. 


G1BB8 
Tait. 


(a)  1  Madd.  467. 
(6)4Madd.  11. 

(c)  6  Ves.  397. 

(d)  3  Russ.  124. 
(0  5  Bli.  N.  S.  303. 

K  3 


(/)  4  Russ.  70. 
ig)  7  Ves.  279- 
(A)  3  Ves.  357- 
(t)  Ibid.  491. 
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1836.        death  or  second  marriage  of  his  widow,  what  the  resida- 
ary  estate  would  consist  of ;  and,  therefore,  he  meant 
GiBBs        that  those  only  should  take  who  should  be  in  existence 
rj,^^^         when  the  property  which  they  were  to  take,  was  to  be 
distributed ;  and,  consequently,  the  deceased  daughter 
did  not  become  entitled  to  any  share. 

On  the  second  point,  it  would  be  a  very  inconveniait 
decision  to  make  the  mother's  children  and  grandchil- 
dren all  take  simultaneously.  This  case  is  weaker  than 
Pearson  v.  Stephen;  and  I  cannot  but  think  that  the 
true  construction  is  that  the  two  daughtere  who  sorviTed 
the  tenant  for  life,  take  absolutely. 


6th  Jdy.  ROBINSON  V.  WADDELOW. 

JVm.  Samuel  ROBINSON  made  his  win  dated  the  1st 

Construction,  ^p^y  iq^q,  in  the  following  words :  "  I  give  and 

Testator  gave  bequeath  all  my  property,  of  what  nature  or  kind 

all  the  residue  soever,  to  Thomas  Robinson,  Henry  Crabb  Robinson, 

be^ijiS^  d'iv?  Thomas  Mills,  in  trust  for  the  following  purposes: 

ded  between  his  after  the  discharge  of  all  my  just  debts  and  funeral 

two  daughters  expenses,  I  give  and  bequeath  the  following  sums  to  my 
and  their  hus  /  ,   .  ,  /T.     ,     ,  ^  / 

bands  and  fami-  different  relations  and  fnends :  to  my  youngest  daugh- 

lies.  The  Court  ter  LiBtitia,  now  Latitia  Featherston,  the  sum  of  4,000/., 
words^  hu^  P^'^  ^  ^^"^  within  three  months  from  the  time  of 

bands  and        my  decease :  this  I  consider  her  entitled  to  receive,  as 

families,'  and  ^  similar  proportion  of  my  property  has  already  been 
held  that  the         . ,       ,       .  .      T.>r    .  x  . 

two  daughters    P^*^      "^^  sister  Marianne :  to  my  three  executors, 

took  the  residue  200/.  each:  to  my  niece,  Elizabeth  Thornton,  300/., 

absdfutety  ^       but  if  not  then  living,  to  be  paid  to  her  husband,  Thomas 

Thornton,  or  her  children  who  may  then  survive  them : 

to  Robinson  John  Kitchener,  if  surviving,  300  L,  or  to 
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his  wife,  Ann  Kitchener ;  but  if  neither  should  survive, 
Uien  to  become  part  of  my  residuary  property."  The 
testator  then  gave  some  pecuniary  legacies,  and  pro- 
ceeded as  follows :  I  hereby  further  direct  that  the 
sum  of  10,000/.  shall  be  invested  in  the  Government  or 
real  securities  in  the  names  of  trustees  to  be  chosen  by 
my  executors,  with  a  power  of  renewal  in  case  of  death, 
upon  trust  on  account  of  my  eldest  daughter  Marianne^ 
now  Marianne  Waddelow ;  the  interest  of  which  to  be 
paid  to  her  every  half  year  for  her  own  private  use, 
without  being  subject  to  the  direction  or  control  of  any 
husband  or  other  person  whatever :  and,  further  that 
the  said  sum  of  1 0,000  Z.  shall  remain  untouched  during 
her  natural  life,  and,  at  her  death,  then  to  be  equally 
divided  between  the  children  who  may  survive  her 
legally  begotten ;  but  if  none  shall  survive  her,  then  the 
said  sum  of  10,000  Z.  to  be  wholly  at  her  own  disposal, 
agreeable  to  any  arrangement  she  may  have  made  in 
the  anticipated  event  of  such  a  circumstance.  I  also 
direct  that  the  same  amount  of  10,000  Z.  shall  be  in- 
vested, in  the  same  manner  in  every  respect,  on  account 
of  my  daughter  Ixetitia,  now  Latitia  Featherston,  the 
interest  to  be  paid  to  her  every  six  months.  All  the 
rest  and  residue  of  my  effects  to  be  equally  divided 
between  my  said  daughters  and  their  husbands  and 
families.*' 


1836. 
Robinson 
Waddelow. 


The  bill  was  filed  by  the  executors  and  trustees  of 
the  will,  against  Mr.  ai>d  Mrs.  Waddelow  and  their 
five  children,  and  Mr.  and  Mrs.  Featherston  and  their 
three  children,  praying  that  the  rights  and  interests  of 
all  parties  in  the  testator's  residuary  estate  might  be 
ascertained  and  declared. 


Mr.  Craig  appeared  for  the  Plaintiffs. 
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Mr.  Knight,  for  Mr.  and  Mrs.  Waddelow,  said  that  the 
testator  had  expressed  himself  in  a  circumlocutory  man« 
ner,  but  that  his  intention  clearly  was  to  give  his  residae 
to  his  two  daughters,  absolutely.  Cooper  y»  TAom- 
ton(a),  Robinson  v.  Tickell{b),  Hammond  v.  Neame{c). 
The  wordy  *  family/  is  much  more  vague  than,  'children/ 
and  yet  Sir  W.  Grant  decided,  in  Rcbinson  y.  Tickdl, 
that,  under  a  gift  to  Mary  Ann  Robinson,  for  her  and 
her  children's  use,  Mary  Ann  Robinson  was  entitled  to 
the  fund.  The  testator  has  settled  all  that  he  in- 
tended to  settle ;  and  has  used  words  apt  and  fit  Ibr 
the  purpose. 

The  Solicitor-General,  for  Mr.  and  Mrs.  Featherston^ 

The  Vtce-ChanceUor : — If  the  words  of  the  residuary 
bequest,  comprehend  all  the  children  of  the  two  daugh- 
ters, then  they  must,  of  necessity,  comprehend  all  their 
husbands. 

Mr.  Duckworth,  for  the  children  of  Mr.  and  Mis. 
Waddelow  : 

In  Cooper  v.  Thornton,  Lord  Thurlow  decided  that 
the  legacy  had  been  properly  paid  to  the  father, 
not  for  his  own  benefit,  but  as  a  trustee  for  his  children* 
Robinson  v.  Tickell  is  a  decision  to  the  same  effect* 
Sir  W.  Grant  there  says  :  I  think  this  is  like  Cooper 
v.  Thornton'*  In  Hammond  v.  Neame,  it  clearly  ap- 
peared, from  the  context  of  the  will,  that  the  testator 
intended  his  daughter  to  have  a  beneficial  interest  in 
the  dividends  of  the  stock :  that  case,  therefore,  does 
not  apply.  Here  the  words  that  imply  equality  of 
division,  are  inseparably  connected  with  the  gift  In 
Barnes  v.  Patch  (rf)  there  were  words  somewhat  similar 


1836. 

*  w  » 

RoBiKsoir 
Waddelow. 


(fl)  3  Bro.  96.  186. 
(fi)  8  Ves.  142. 


(c)  1  Swans.  35. 
{d)  8  Ve».  604. 
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to  those  in  the  present  case. — (The  Vtce-Chancellor  : 
That  case  decides  only  that, '  family  ^  means '  children/]  Robinsow 

Mr.  Sharpe,  for  the  children  of  Mr.  and  Mrs.  Waddblow. 
Featherston : 

It  is  clear^  from  the  frame  of  the  will,  that  the  testa- 
tor's object  was  to  divide  his  property  into  moieties,  and 
that  one  moiety  should  go  to  one  daughter,  for  life, 
and,  after  her  death,  to  her  children,  and  the  other 
moiety,  to  the  other  daughter  and  her  children,  in  like 
manner.  The  residuary  bequest  is  merely  a  short  refer- 
ence to  what  was  expressed,  more  at  length,  in  the  pre- 
yious  part  of  the  will.   Jeffery  v.  Honywood  (e). 

The  Vice-Chancellor: 

In  the  gift  of  the  10,000/.  the  testator  does  take 
notice  of  future  husbands ;  for  he  says :  for  her  own 
private  use  without  being  subject  to  the  direction  or 
control  of  any  husband  or  other  person  whatever." 
Why  then  am  I  to  suppose  that,  in  the  gift  of  the 
residue,  he  did  not  mean  to  include  future  husbands  ? 

The  word, '  family,'  is  an  uncertain  term :  it  may  ex- 
tend to  grandchildren  as  well  as  children.  The  most 
reasonable  construction  is  to  reject  the  words, '  hus- 
bands and  families.'  In  Doe  v.  Joinvilleif),  there  was 
a  gift  to  the  brother's  and  sister's  families ;  and  the 
Court  of  King's  Bench  held  that  it  was  void  for  uncer- 
tainty. I  think  that  the  best  construction  in  this  case 
is  to  hold  that  the  two  daughters  take  the  residue 
equally  and  absolutely  as  tenants  in  common. 


(e)  4  Madd.  398. 


(/)  3  East.  172. 
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1836:  THE  ATTORNEY-GENERAL  v.  GEORGE, 

gth  July. 

Cumulative     'S^^PHEN  HOLLOW AYy  by  his  will  dated  the 
Legacies.      Hth  of  July  1829,  gave,  to  his  wife,  an  annuity  of 
T  tat    b  h*  ^     ^'^^^'^^  ^'^^       dividends  arising  finom  the 

will,  gave  his  stocks  or  funds  to  which  she  was  entitled  for  life  under 
wife  an  annuity  the  settlement  therein  mentioned,  would  make  the 
^dSrecS'^"^  annual  sum  of  300  /.,  for  her  life,  to  be  paid  half-yeariy, 
his  executors  on  the  6th  of  January  and  5th  of  July  in  each  year,  the 
to  purchase,  mit  first  payment  to  be  made  on  such  of  the  said  days  as 
of  his  residuary  should  first  happen  after  his  decease:  and  he  gave,  to 
real  and  per-  Edward  Lowes^  his  freehold  and  leasehold  heredita- 
sonal  estate, 

a  sum  of  Three  per  Cents ,  sufficient  to  pay  the  annuity ;  and, 
after  his  wife's  death,  he  gave  s,ooo  (,  of  the  stock  to  be  purchased, 
to  trustrees  in  trust  to  pay  the  dividends,  in  sums  of  5  L  each»  to 
poor  decayed  tradesmen  and  women,  residents  of  Aylesbury,  and,  if 
the  dividends  should  be  more  than  sufficient  to  pay  such  poor  men 
and  women  of  the  description  before  mentioned,  5  /.  each,  then  to 
divide  the  rest  amongst  such  poor  men  and  women,  and  in  such  shares^ 
as  the  trustees  should  think  fit.  The  testator,  at  the  date  of  his  will, 
had  2,000/.  Three  per  Cents. ;  and,  although  he  did  not  mention  that 
sum  in  his  will,  he,  in  a  codicil,  recited  that  he  had  sold  out  the  3,000  /. 
Three  per  Cents.,  as  mentioned  in  his  will,  and  bought  3,042  /.  in  the 
Long  Annuities ;  and  he  gave  the  dividends  thereof  to  his  wife, 
for  life,  and,  after  her  death,  the  capital  to  the  same  trustees  as 
were  named  in  his  will,  in  trust  to  pay  the  dividends,  in  sums  of  5/. 
each,  to  poor  decayed  tradesmen  and  poor  women,  natives  and  rest* 
dents  in  Aylesbury ;  and  if  the  dividends  should  be  more  than  suffi- 
cient to  pay  5  /.  to  each  of  such  poor  men  and  women  of  the  de- 
scription before  mentioned,  then  to  pay,  to  six  poor  men  and  six  women, 
7  /.  instead  of  5 1,  each.  Held  that  the  bequests  by  the  codicil,  were 
not  substitutional  for  the  bequests  by  the  will. 


Will.  Construction.  Specific  Legacy. — Testator  bequeathed  2,042 /. 
in  the  5  /.  per  cent.  Bank  Long  Annuities  for  30  years,  which  he  had 
purchased.  It  appeared  that  he  had  bought  106/.  annuities  for  terms 
of  years  ending  January  i8()0,  for  2,042/.  Held  that  the  106 /• 
annuities  passed. 
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ments  in  the  parish  of  St.  George  the  Martyr^  South-- 
warky  for  his  life,  subject  nevertheless  as  thereinafter 
mentioned :  and  he  also  gave  to  Edward  Lowes,  all  his 
leasehold  premises  in  Redcross  Court  in  the  parish  of  St, 
Saviour  in  the  county  of  Surrey,  for  the  natural  life  of 
his  wife,  subject  nevertheless  as  thereinafter  mentioned : 
and  be  charged  all  his  freehold  and  leasehold  heredita- 
ments aforesaid,  with  the  payment  of  the  annuity  of 
279  /.  8  s.,  in  case  the  dividends  of  the  monies  therein- 
after by  him  directed  to  be  laid  out  in  the  funds  for 
that  purpose,  should  be  insufficient  to  answer  the  same ; 
but  nevertheless  it  was  his  will  that  the  same  freehold 
and  leasehold  hereditaments  should  be  subject  only  to 
such  part  of  the  annuity  as  those  dividends  should  be 
insufficient  to  satisfy :  and,  after  the  decease  of  his 
wife,  or  in  case  of  the  death  of  Edward  Lowes  in  her 
lifetime,  then,  after  his  decease,  he  gave  his  leasehold 
hereditaments  in  Redcross  Court  to  William  Rickford, 
Woodford  Blake  Eagles,  John  Churchill,  Thomas  Dell 
and  Robert  Dell,  all  residing  at  Aylesbury  in  the  county 
of  Buckingham,  subject  nevertheless  to  the  payment  of 
the  annuity  to  his  wife  in  the  event  of  Edward  Lowes 
dying  in  her  life-time :  and  he  gave  all  the  residue  of 
his  estate  and  effects,  both  real  and  personal,  to  William 
George,  Samuel  Ritchie  and  Z.  Redhead,  their  heirs, 
executors  &c.,  upon  trust  to  get  in  such  parts  thereof 
as  might  be  outstanding,  and  to  sell  such  parts  thereof 
as  might  be  in  their  nature  saleable ;  and  upon  trust, 
out  of  the  monies  to  arise  from  the  residue  of  his 
estate,  to  invest  so  much  thereof,  in  their  names,  in 
the  purchase  of  such  a  sum  in  the  Three  per  Cent.  Con- 
sols, as,  from  the  dividends  thereof,  would  be  sufficient 
to  pay  the  annuity  given  to  his  wife,  and  to  pay  the 
residue  of  the  monies  (if  any),  after  setting  apart 
and  investing  such  sum  as  thereinbefore  mentioned,  to 
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Edward  Lowes,  for  his  own  use  and  benefit :  but  in  case 
the  whole  of  the  monies  to  arise  from  his  residuary 
estate^  should  not  be  competent  to  purchase  such  a  sum 
of  stock  as  before  mentioned,  then  upon  trust  to  invest 
the  whole  of  the  monies  to  arise  from  his  residuarj 
estate  in  the  purchase  of  Three  per  cent.  Consols,  and 
to  stand  possessed  thereof  in  trust  to  pay  to  or  permit 
his  wife  to  receive  the  dividends  to  arise  therefromi  as 
the  same  should  become  payable,  for  her  life,  for  her 
sole  and  absolute  use,  independent  of  the  debts  &c.  of 
any  husband  with  whom  she  might  thereafter  inter* 
marry,  and,  after  her  decease,  in  trust  to  pay  the  several 
legacies  and  for  the  purposes  thereinafter  mentioned : 
(that  is  to  say)  he  gave  to  Rickfard,  Eagles,  ChureAiUf 
Thomas  Deli  and  Robert  Dell,  the  sum  of  2,000  /.  Three 
per  Cent.  Consols  (to  be  transferred  to  them  free  firom 
legacy  duty,  which  he  directed  to  be  paid  by  fF» 
George,  S.  Ritchie  and  Z.  Redhead),  and  he  directed 
that  Rickford,  Eagles,  Churchill,  Thomas  Dell  and 
Robert  Dell  should  stand  possessed  of  the  2,000 
Consols  and  also  of  the  leasehold  hereditaments  in  Red' 
cross  Court,  upon  trust,  out  of  the  dividends  and  rents 
thereof,  upon  Christmas-day  in  every  year  for  ever,  to 
pay,  unto  such  number  of  poor  decayed  tradesmen  and 
women,  residents  of  Aylesbury,  who  had  not  received  any 
parish  relief,  being  of  good  moral  characters  and  mem- 
bers of  the  Church  of  England  and  who  should  have 
attained  the  age  of  60  years,  as  the  same  dividends  and 
rents  would  extend  to  pay,  the  sum  of  6  L  each ;  and, 
in  case  the  dividends  and  rents  should  be  more  than 
sufficient  to  pay  to  such  poor  men  and  women  of  the 
description  thereinbefore  mentioned,  the  sum  of  6t 
each,  then  to  divide  the  residue  of  the  dividends  and  rents 
among  such  poor  men  and  women,  in  such  shares  and 
proportions  as  his  trustees  should,  in  their  discretion, 
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tkink  fit.  The  testator  then  gave,  to  several  persons, 
legacies  of  100 /•  and  60/.  sterling  each;  and  he  gave 
all  the  residue  of  the  said  Three  per  Cent.  Consols,  after 
the  several  payments  aforesaid,  to  Thomas  Edmonds 
Sammel  Edmonds  and  Edward  Lowes,  equally  to  be 
divided  between  them. 


»  ^  ^ 

Attorney- 
Gemeral 

V. 

George. 


The  testator  madie  a  codicil,  which  was  not  dated  or 
attested,  but  was  as  follows :  Having  sold  out  the 
9|000  L  stock  (as  mentioned  in  my  will  dated  the  29th 
of  July  1820*)  in  the  Three  per  Cent.  Consols,  and 
bought  2,042  i.  in  the  Five  per  Cent.  Bank  Long 
Annuities  for  30  years;  I  desire  that  my  executors, 
William  George,  Samuel  Ritchie  and  L.  Redhead,  as 
named  in  my  will,  do  pay  the  whole  of  the  above  divi- 
dend of  the  said  2,042/.,  into  the  hands  of  my  dear 
wife,  Mary  HoUoway,  for  and  during  the  term  of  her 
natural  life,  and,  that  from  and  after  the  decease  of  my 
said  dear  wife,  my  said  executors  do  immediately  trans- 
fer the  whole  of  the  said  2,042  /.  Long  Annuities,  into 
the  names  of  William  Rickfordy  B.  Eagles,  John 
Churchill,  Thomas  Dell  and  Robert  Dell,  all  of  the 
town  of  Aylesbury,  the  trustees  as  mentioned  in  my 
above  mentioned  will,  three  of  them  to  be  a  quorum, 
and  always  to  be  three,  and  the  survivors  and  survivor 
of  them,  upon  the  trusts  hereinafter  mentioned  and 
declared  concerning  the  same,  subject  nevertheless  to 
the  payment,  as  hereinbefore  mentioned,  of  the  aforesaid 
annuity  to  my  wife,  Mary  Holloway,  in  the  event  of 
the  said  Edward  Lowes  dying  in  her  lifetime :  and  it  is 
my  will  and  I  do  hereby  direct  that  the  said  William 
Rickford,  W.  B.  Eagles,  John  Churchill,  Thomas  Dell 


^  The  will  above  set  forth,  was  dated  the  i  itli  July  1839, 
and  it  did  not  notice  any  sum  of  3,ooo  /.  stock  as  then 
belonging  to  the  teuton 
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and  Robert  Dell,  and  the  trustees  to  be  appointed  as 
set  forth  in  my  will,  do  and  shall  stand  possessed  of 
and  interested  in  the  said  sum  of  2^042  /.  of  Five  per 
Cent.  Bank  Long  Annuities,  and  also  of  and  in  the 
said  leasehold  hereditaments  and  premises  in  JRedmm 
Court  in  the  parish  of  St.  Savioitr  aforesaid,  upon 
trusty  by,  with  and  out  of  the  interest  and  dividends, 
rents  and  profits  of  the  said  stocks  or  funds  and  lease- 
hold hereditaments  and  premises,  upon  Christmas-day 
in  each  and  every  year  for  ever  hereafter,  to  pay,  unto 
such  number  of  poor  decayed  tradesmen  and  poor 
women,  natives  and  residents  in  the  town  of  Aylesbury 
aforesaid,  who  have  not  and  who  do  not  receive  any 
relief  from  the  poor  rate,  being  of  sober  and  good 
moral  character  and  members  of  the  Church  of  England, 
and  who  shall  have  attained  the  full  age  of  60  years, 
as  the  same  interest,  dividends,  rents  and  profits  will 
extend  to  pay,  the  sum  of  6  /.  each :  and  in  case  the 
said  interest,  dividends,  rents  and  profits  shall  be  more 
than  sufficient  to  pay,  to  such  poor  men  and  women 
of  the  description  hereinbefore  mentioned,  the  sum  of 
5  /.  each,  then  to  divide  and  pay,  unto  six  poor 
and  six  women,  the  sum  oflL  instead  of  bL  each.** 

The  testator  died  on  the  8th  of  July  1831. 


The  information,  (which  was  filed  against  Mary 
Holloway  and  the  executors  and  trustees  and  residuary 
legatees  of  the  will)  after  noticing  the  mistaken  refer- 
ences in  the  codicil,  alleged  that  the  executors  had 
possessed  themselves  of  the  testator's  personal  estate, 
including  the  sum  of  Bank  Long  Annuities  mentioned 
in  the  codicil,  which  was  standing  in  the  testator's 
name,  and  that  they  ought  to  have  secured  that  sum 
upon  the  trusts  thereof  declared  by  the  codicil,  and. 
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particularly,  for  the  charitable  purposes  therein  men- 
tioned, and  that  they  ought,  out  of  the  testator's  general 
personal  estate,  to  have  invested,  in  the  Three  per  Cent. 
Consols,  a  sum  sufficient  to  produce  the  annual  sum  of 
279  L  8  in  order  that  the  same  might  be  properly 
secured  and  that  the  sum  of  2,000  /.  Consols,  part 
thereof,  might,  upon  Mary  Holloway's  death,  be  ap- 
plied for  the  charitable  purposes  expressed  by  the  will : 
that  the  Defendants  alleged  that  the  bequest,  by  the 
will,  of  the  2,000  /.  Consols  for  the  charitable  purposes 
therein  mentioned,  was  revoked  by  the  codicil ;  but  the 
information  charged  the  contrary,  and  that,  upon  Mary 
Holloway's  death,  that  sum,  and  also  the  Bank  Long 
Annuities,  ought  to  be  transferred  to  the  trustees  upon 
the  charitable  trusts  expressed  by  the  will  and  codicil 
respectively :  and  the  information  prayed  for  a  declara- 
tion to  that  effect,  and  that  the  trusts  of  the  will  and 
codicil  might  be  carried  into  execution. 


1836. 

^  V  ' 

Attorn  £Y- 
Gkneral 
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George. 


The  decree  referred  it  to  The  Master  to  inquire  and 
state  whether  the  testator,  at  the  date  of  his  will,  had 
any  and  what  sum  of  Three  per  Cent  Consols ;  and 
whether,  after  the  date  of  his  will,  he,  at  any  time  and 
when  purchased  or  became  possessed  of  any  and  what 
sum  or  sums  of  that  stock ;  and  whether,  after  the  date 
of  his  will,  he,  at  any  and  what  time,  sold  out  any  and 
what  sum  or  sums  of  such  stock,  and  what  was  the 
amount  of  the  money  produced  by  such  sale  or  sales 
respectively,  and  what  sum  of  Consols  the  testator 
bad  at  the  time  of  his  death ;  and  whether,  at  the  date 
of  his  will,  he  had  any  and  what  sum  of  Lou^  Annui- 
ties ;  and  whether,  after  the  date  of  his  will,  he,  at 
any  and  what  time  or  times,  invested  any  and  what 
sum  or  sums  of  money  in  the  purchase  of  some  and 
what  sum  or  sums  of  Long  Annuities ;  and  whether. 
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after  the  date  of  his  will,  he,  at  any  time  or  times  and 
when  respectively,  sold  out  any  and  what  sum  or  snmt 
of  Long  Annuities ;  and  what  sum  of  Long  AnnuitieB 
he  had  at  his  death :  and  the  decree  declared  the  be- 
quest of  the  leaseholds  in  Redcrass  Caurtf  for  charitable 
purposes,  to  be  void  by  the  Statute  of  Mortmain. 

The  Master  found  that  the  will  bore  date  [the  11th 
of  July  18&9,  on  which  day  the  testator  had  2^000^ 
Three  per  Cent*  Consols,  and  that,  after  the  date  of 
his  will,  he  did  not  purchase  or  become  possessed  of 
any  more  of  that  stock ;  and  that,  after  the  date  of 
his  will,  namely,  on  the  23rd  of  February  1880,  he 
sold  out  1,000/.  part  of  it,  which  produced  920^  cash, 
and  that,  on  the  3d  of  March  1830,  he  sold  out  the 
remainder,  which  produced  922 /.  10  s.  cash,  and  that 
he  had  not  any  sum  of  Consols  on  the  day  of  his  death. 

The  Master  ftirther  found  that  the  testator  had 
not,  at  the  date  of  his  will  or  at  his  death,  any  sum 
of  Long  Annuities ;  nor  did  he,  at  any  time  after  the 
date  of  his  will,  invest  any  sum  of  money  in  the 
purchase  of  any  Long  Annuities,  or  sell  out  any  such 
annuities;  but  that,  on  the  3rd  of  March  1830,  he 
purchased  106  /.  15  5. 1 1  d.  per  annum  of  the  Annuities 
for  terms  of  years  ending  January  1860/'  which  were 
then  worth  2,042  /.  9  s.  4d.  cash,  (and  which  last-men- 
tioned  annuities  are  in  effect  Long  Annuities  and  are  so 
called  by  many  persons,  although,  in  the  Bank  books, 
they  are  styled  Annuities  for  terms  of  years  ending 
January  I860,")  and  that,  at  different  times  between  the 
18th  of  August  1830  and  the  29th  of  March  1831,  the 
testator  made  purchases  of  like  annuities  to  the  amount 
of  47,/.  10  s.,  making,  in  the  whole,  154  /.  5  11  d.  per 
annum  of  such  annuities  purchased  by  him  between  the 
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date  of  bis  will  and  his  death,  and  being  worth,  altoge- 
ther, at  the  respective  times  of  purchasing  the  same, 
2,863/.  lis.  ^d.  cash ;  and  that,  after  the  date  of  his 
will,  he  did  not  sell  out  any  of  such  annuities ;  and  that 
he  had,  at  his  death,  the  said  sum  of  164  /.  6«.  lid,  per 
annum  of  such  annuities. 

On  the  cause  coming  on  for  further  directions,  the 
question  was  whether  Mrs.  Holloway  and  the  charity 
were  entitled  under  the  bequest  in  the  will,  and  also 
under  the  bequest  in  the  codicil,  or  whether  the  latter 
was  a  substitution  for  the  former. 

The  Solicitor-General,  Mr.  Jacob  and  Mr.  EllisoH, 
for  the  relators  and  the  trustees  of  the  charity : 

The  testator,  in  his  will,  directs  the  monies  to  arise 
from  his  residuary  estate  to  be  invested  in  Consols,  but 
does  not  mention  any  specific  sum  of  2,000  /.  Three  per 
Cents.,  although,  in  his  codicil,  he  says  that  he  had  sold 
out  a  sum  of  stock  to  that  amount.  There  may,  perhaps, 
have  been  some  subsequent  testamentary  paper  in  which 
some  mention  was  made  of  2,000/.  stock.  There  can 
be  no  doubt,  having  regard  to  what  is  stated  in  The 
Master's  report,  that  the  testator,  when  he  speaks,  in  his 
codicil,  of  the  2,042  /.  in  the  Five  per  Cent.  Long  Annuities 
for  30  years,  means  the  106  /.  15  5.  11  J.  per  annum  of 
the  annuities  for  terms  of  years  ending  in  January  1860. 
The  trusts  declared,  by  the  will,  after  the  death  of  the 
widow,  vary,  in  some  measure,  from  the  trusts  declared 
by  the  codicil ;  and  therefore,  as  far  at  least  as  the 
charity  is  concerned,  the  gift  by  the  codicil,  cannot  be 
a  substitution  for  the  gift  by  the  will. 

Mr.  Knight  and  Mr.  Lamtj  for  Mrs.  HoUawuy,  said 
that  the  provision  made  for  her  by  the  codicil,  was 
smaller  in  amount  than  the  provision  by  the  will ;  and 
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that  the  subject  matter  of  the  two  provisions  also  was 
difTerent :  the  one  being  an  annuity  charged  upon  the 
testator's  general  residuary  estate,  and  the  other  being 
the  whole  of  the  dividends  of  a  sum  of  Long  AnnuitieB« 

Mr.  Wakefield,  Mr.  Wigram,  Mr.  Walker  and  Mr. 
Stuart,  for  the  residuary  legatees,  said  that  the  objects 
of  the  trusts  declared  by  the  will  and  by  the  codicil,  were 
the  same,  or  very  nearly  so :  and  that,  by  the  codicil,  the 
testator  meant  to  substitute  the  stock  that  he  had  pur- 
chased, for  that  which  he  had  withdrawn,  by  sale,  from 
the  operation  of  his  will,  and  to  make  the  directions  in 
his  will  apply  to  the  altered  state  of  his  property. 

Tlie  VrcE-CHANCELLOR: 

The  testator  probably  intended,  by  the  codicil,  to  do 
only  what  the  law  would  have  done  if  he  had  made  no 
codicil.  He  may  have  intended  that  the  fund  purchased 
with  the  2,042  /.,  should  be  considered  in  the  same  man- 
ner as  the  2,000  /.  Consols.  But,  as  he  has  chosen  to 
make  a  codicil,  this  Court  must  decide  what  is  the  efiect 
of  the  language  that  he  has  used.  He  might  have  said, 
merely,  that  the  sale  of  the  Consols  should  produce  no  eflTect 
upon  his  will ;  but,  instead  of  doing  so,  he  has  gone  into 
a  laboured  detail  in  order  to  express  what  he  does  mean. 

It  is  plain  that,  by  his  codicil,  he  has  made  a  specific 
disposition  of  the  2,042  /.  Long  Annuities,  by  referring 
to  them  under  the  description  of  the  stock  which  he  had 
bought  in  the  &  /.  per  cent  Bank  Long  Annuities  for  80 
years ;  and  then,  speaking  of  that  fund,  he  directs  his 
executors  to  pay  the  dividends  of  it  into  the  hands  of 
his  wife,  for  her  life :  therefore,  he  has,  by  his  codicil, 
given  a  specific  annuity  to  his  wife.  Now  it  is  new  to 
me  to  say  that,  where  a  person  has  given  a  genera 
annuity  to  his  wife,  and,  afterwards,  gives  her  a  specific 
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annuity,  the  latter  shall  be  a  substitution  for  the  former* 
Even  if  the  two  gifts  had  been  ejtisdem  generisy  they  must 
have  been  cumulative,  as  they  are  given  by  different  in- 
stmments. 

The  testator  then  directs  that,  after  the  decease  of  his 
wifey  his  executors  shall  transfer  the  2,042  /.  Long  Annui- 
ties, into  the  names  of  the  trustees,  and  that  they  shall 
stand  possessed  thereof  and  of  the  leaseholds  in  Red-- 
cross  Court,  in  trust  to  pay,  to  such  number  of  poor 
decayed  tradesmen  and  poor  women,  natives  and  resi- 
dents in  Aylesbury,  who  have  not  received  and  do  not 
receive  parochial  relief  &c.,  as  the  same  dividends  and 
rents  will  extend  to  pay,  the  stmi  of  5  /.  each ;  and,  in  case 
the  dividends  and  rents  should  be  more  than  sufficient  to 
pay  that  sum  to  such  poor  men  and  women,  then  to  pay, 
to  six  poor  men  and  six  women,  the  sum  of  7  /.  instead 
of  5  /.  each.  Now  I  am  not  authorized  to  say,  when  the 
testator  speaks,  in  one  instrument,  of  residents  of  Ayhs^ 
hwry,  and,  in  the  other,  of  natives  and  residents  in 
Aylesbury,  that  he  does  not  mean  different  persons. 
Again,  when  I  find  that,  in  his  will,  he  has  given  power 
to  the  trustees  to  divide  the  residue  of  the  dividends  and 
rents  (if  there  should  be  any)  amongst  such  poor  men 
and  women  and  in  such  shares  and  proportions  as  they^ 
en  their  discretion,  should  think  fit ;  and  that,  in  the 
codicil^  he  has  given  specific  directions  as  to  the  dispo- 
sition of  the  residue,  by  requiring  them  to  pay  7  /•  to  six 
poor  men  and  six  women,  it  appears  to  me  that  he  has, 
to  that  extent  at  least,  created  a  different  charity.'  The 
testator  then,  having  given  one  legacy  to  one  charity,  by 
bin  will,  and  another  legacy  to  another  charity,  by  a 
codicil,  I  am  bound  to  say  that  the  latter  is  not  a  sub- 
stitution for  the  former. 


^  ^  / 

Attorkey- 
Geveral 

r. 

George. 


The  consequence  is  that  the  wife  takes  the  behefits 
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1836.        given  to  her  by  the  will,  and  also  the  benefits  given  to 
her  by  the  codicil ;  and  that  there  are  two  charities. 

Attorney- 
Gkneral 

t;.  Declare  that  the  gift  of  the  2,000  /.  Consols  to  the 

George.      trustees,  was  not  revoked  by  the  codicil,  and  that, 
under  the  codicil,  Mary  Hollaway  is  entitled,  for  her 
life,  to  the  106  /.  15  5.  lid.  per  annum  of  the  annuities 
for  terms  of  years  ending  January  1860,  and  that,  after 
her  death,  the  trustees  will  become  entitled  thereto, 
upon  the  trusts  expressed  in  the  codicil  concerning  the 
annuities  therein  mentioned :  and  declare  that  Mary 
Hollaway  is  also  entitled  to  the  annuity  of  279  /.  8  s., 
by  the  will  directed  to  be  paid  out  of  the  income  of  the 
Three  per  Cent.  Consols  in  which  the  testator's  residuary 
estate  is  directed  to  be  invested,  so  far  as  such  income 
may  extend,  and  that  the  remainder  of  such  annuity 
is,  by  the  will,  charged  upon  the  freehold  and  lease- 
hold estates  of  the  testator  in  the  parishes  of  St.  George 
the  Martyr  and  St.  Saviour*s :  Order  that  The  Master 
do  inquii*e  and  state  what,  at  the  death  of  the  testator, 
was  the  total  amount  and  value  of  his  chattels  real, 
and  what,  at  the  same  time,  was  the  total  amount  and 
value  of  his  other  personal  estate :  and  declare  that  the 
trustees  will,  on  the  decease  of  the  testator's  widow, 
be  entitled  to  be  paid,  upon  the  trusts  expressed  in 
the  will,  rateably  with  the  other  legatees,  out  of  the 
testator's  residuary  estate  not  consisting  of  chattels 
real,  so  much  of  the  legacy  of  2,000  /.  Consols  as  will 
bear  the  same  proportion  to  the  whole  amount  thereof, 
as  the  value  of  such  estate  not  consisting  of  chattds 
real,  shall  be  found  to  bear  to  the  aggregate  value  of  so 
much  of  such  estate  as  shall  not  consist  and  so  much 
thereof  as  shall  consist  of  chattels  real :  and  The  Ifos- 
ter  is  to  ascertain  the  proportion  of  the  legacy  of 
2,000  /•  Consols  which  will  be  payable,  having  re^rd 
to  the  declaration  aforesaid. 
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BRADLEY  v.  HUGHES.  »83G: 

13th  July. 


By  the  settlement  oa  the  marri^e  of  Moses  Lemon  Construction, 

with  Maria  Solomon,  the  lady's  father  conveyed  lands  Feme-coveHe. 

in  Lancashire,  to  trustees,  for  a  term  of  1,000  years,  in 

trusty  yearly,  during  the  life  of  Maria  Solomon,  to  raise  By  the  settle- 

200      and  to  pay  the  same,  by  equal  half-yearly  pay-  mentonthemar- 
.  or        ^   1.      X   r  T  nageofMariaS. 

ments,  on  the  1st  of  June  and  the  1st  ot  January,  the  ^j^j,  Moses  L., 

first  payment  to  be  made  on  such  of  the  said  days  as  her  father  limit- 

shouid  first  or  next  happen  after  the  solemnization  of  ^g^'fiJ'his  es- 

the  marriage,  unto  such  person  or  persons,  and  for  such  tates,  to  a  trus- 

intents  and  purposes  only  as  Maria  Solomon,  by  any  tee,  in  trust,  rfwr- 

.  .  1     ,     ,      1   ^  ,        ins  her  lifey  to 

wntmg  or  writmgs  under  her  hand,  from  tune  to  time,  rgYse,  yearly, 

notwithstanding  her  coverture,  should  direct  or  appoint,  200/.,  and  to  pay 
and,  in  default  of  such  appointment,  to  pay  the  same  ^lemniza.'^ 
into  the  hands  of  Maria  Solomon,  for  her  sole  and  sepa-  tion  of  the  mar- 
rate  use  and  benefit  (without  the  same  being  subject  to 

.  ,  persons  as  she, 

the  debts,  contracts,  engagements,  mtermeddlmg  or  notwithstanding 

control  of  Moses  Lemon)  ;  and  the  receipt  and  receipts  in  ber  coverture, 

writing  of  Maria  Solomon,  mdot  such  person  or  persons  and^inde^ult  of 

as  she  should,  from  time  to  tune,  appoint  to  receive  all  appointment, 

or  any  part  of  the  said  annual  sum,  should,  from  time  to  t"^®,  hands, 
.  ,        ,.1  1         ,      ,  ,  for  her  separate 

time,notwithstandmg  her  coverture,  be  good  and  enectual  ^^^^  without  the 

releases  and  discharges  for  such  sums  of  money  as,  in  same  being  sub* 
such  receipts  and  discharges,  should  be  expressed  to  of  i^fe^^l! 
be  received.  and  her  receipts, 

notwithstanding 

The  marriage  took  eflFect;  and,  afterwards,  Moses  to  be^goc^'dis-^ 
Lemon  died.    His  widow  then  married  J.  B.  Bradley,  charges.  Held 

who,  subsequently,  took  the  benefit  of  the  Insolvent  that,  though  the 
'      ,  *  lady  wab  entitled 

Debtors  Act.  totheannuityfor 

her  life,  yet  that 

the  trust  for  her  separate  use,  determined  on  the  death  of  Moses 
L  3 
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The  bill  was  filed  by  Mr.  and  Mrs,  Bradleyy  agdbst 
the  provisional  assignee  of  the  Insolvent  Debtors'  Court, 
insisting  that  the  defendant  was  not  entitled  to  any 
interest  in  the  annuity,  as  the  same  was  granted,  to  Mrs. 
Bradley^  by  her  father,  during  her  life,  notwithstandii^ 
her  coverture ;  and  that  such  coverture  was  not  intended 
to  apply  to  her  marriage  with  Lemon  alone,  but  to  any 
marriage  she  might  subsequently  contract,  in  the  event 
of  his  death ;  and  that  she  was  still  entitled  to  the  an- 
nuity, for  her  separate  use  during  her  life ;  or  that  she 
was,  at  all  events,  entitled  to  some  settlement  or  prot- 
vision  out  of  the  annuity. 

Mr.  Jacob  and  Mr.  Parker ^  for  the  Plaintiffs: 

There  is  no  gift  of  the  annuity  to  this  lady,  except 
in  the  direction  to  pay  it  to  her  separate  use :  therefore, 
if  she  is  entitled  to  anything,  she  must  be  entitled  to  it 
for  her  separate  use.  Unless  the  trust  be  construed  to 
endure  for  her  life,  there  was,  on  the  determination  of 
the  first  coverture,  a  resulting  trust,  as  to  the  annuity, 
for  her  father,  whose  property  it  was.  If  she  is  not 
entitled  to  the  annuity  as  the  settiement  gives  it  to  her, 
she  is  not  entitled  to  it  at  all. 

The  case  of  Benson  v.  Benson  (a)  is  somewhat  analo^ 
gous  to  this  :  but,  in  that  case,  there  was  not  the  pre- 
liminary direction  to  pay  as  the  wife  should  appoint,  and 
then  to  her  separate  use.  Now,  is  the  power  of  appoint*- 
ment,  in  this  case,  gone  ? 

Mr.  Reynolds y  for  the  provisional  assignee,  said  that 
the  trust  for  the  separate  use  created  by  the  settlement, 
extended  only  to  the  coverture  that  was  in  contempla- 


i8a6. 

 V  ' 

Bradley 
r. 

Hughes. 


(«)  Ante,  vol.  6,  page 
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tion  when  the  eettlement  was  made.  He  referred  to 
Knight  v.  Knight  (b)  and  Elliott  v.  Cordell  (c). 

Mr.  Jacob,  in  reply : 

In  Knight  v.  Knight,  the  property  as  to  which  the 
question  arose,  was  the  Iady*s  own  property  ;  and  it  i$ 
plain  that  the  judgment  proceeded  on  this,  namely, 
that,  as  the  settlement  did  not  contain  any  declaration 
of  trust  in  her  favour  after  the  death  of  her  first  hus- 
band, there  was  a  resulting  trust  for  her. 

The  Vice-chancellor  :• 

I  remember  when  Benson  v.  Benson  was  before  me,  I 
was  a  good  deal  pressed  with  what  was  supposed  to 
have  been  the  meaning  of  the  judgment  in  Massey  v. 
Parher  (rf).  But  it  appeared  to  me  that  I  could  decide 
the  case  then  before  me,  without  either  adopting  or  con- 
travening what  was  supposed  to  be  the  meaning  of  The 
Lord  Chancellor  in  that  case:  and  I  decided  on  the 
construction  of  the  will.  The  language  that  fell  from 
me  in  Knight  v.  Knight,  was  used  in  consequence  of 
what  was  stated  by  the  counsel  for  the  Defendant. 

It  is  now  settled,  by  Woodmeston  v.  Walker  (e),  Brown 
V.  Pocock  (/),  and  other  cases,  that  property  may  be 
given  for  the  separate  use  of  a  woman  during  a  parti- 
cular coverture :  but  if  it  is  meant  to  be  given  for  her 
separate  use,  so  as  to  prevent  her  from  alienating  it,  she 
may,  before  her  marriage  and  if  she  be  adult,  dispose 
of  it.  But  if  she  be  coverte,  then  it  will  operate  as  a 
restriction  on  her  alienating  it  during  that  coverture,, 
but  not  afterwards. 

(b)  Ante,  vol.  6,  page  121.   (<?)  2  Russ.  &  Myl.  197. 

(c)  5  Madd.  149.  (/)  Ante,  vol.  6,  page  257. 
{d)  3  Myl  &  Keen,  174. 
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Here  the  question  is  whether,  by  the  death  of  the 
first  husband^  the  lady  did  not  become  entitled  to  the 
annuity  of  200  /.  for  her  own  use.  And  it  appears  to 
me  that  there  is  noth'mg,  in  the  words  of  this  settlement, 
which  restrains  her  from  aUenating  the  annuity.  After 
the  death  of  the  first  husband,  it  is  a  trust  for  her,  and 
then  the  marital  right  of  her  second  husband  intervenes, 
and,  therefore,  the  assignee  of  that  husband  is  entitled 
to  the  annuity. 


I  can  conceive  that  words  might  be  used  which 
would,  of  necessity,  prevent  the  second  husband  from 
having  any  right  to  his  wife's  property,  as  for  instance, 
if  the  fund  were  given  over  in  the  event  of  payment  not 
being  made  into  the  hands  of  the  woman.  In  that  case 
either  she  must  take  the  fund,  or  it  would  go  over.  The 
words  in  this  case  are  words  by  virtue  of  which  this 
lady,  during  her  coverture  with  Lemony  had  the  annuity 
for  her  separate  use,  and,  after  his  death,  it  was  held  in 
trust  for  her. 


Declare  that  the  assignee  is  entitled  to  the  annuity, 
subject  to  the  wife's  equitable  right  to  have  a  provision 
made  out  of  it  for  her  maintenance  {g). 


{g)  See  Davies  v.  Thomycrqfl^  ante,  vol.  6,  p.  430. 
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SKEELES  ».  SHEARLY.  4tb  August. 

By  lease  and  release  dated  the  17th  and  18th  of  Purchaser. 

December  1819,  an  estate  at  Enfield  in  Middlesex,  was  ^^{^Z*' 

conveyed  to  W.  Cook  in  fee,  to  the  use  of  such  persons   

8cc.  for  such  estates  &c.as  he,  by  deed  or  will,  should  ^  mortgagee  of 
J    •    J  r         r        •  X      X  X  ^  lands  miWirf/Z/e- 

appointy  and,  m  default  of  appointment,  to  the  use  of       ^y^q  ^j^j^ 

Cook,  for  life,  with  a  Umitation  to  James  Bacon,  his  under  the  exer- 

executors,  &c.  during  Cook's  life,  and  in  trust  for  him       of  a  general 
'  ,  ,  power  of  ap* 

and  his  assigns,  with  remainder  to  the  use  of  Cook  in  pointment  by 

the  mortgagor, 
held  not  to  be 
bound  by  a 

In  1828  the  Plaintiff  recovered  a  judgment  in  the  judgment  pre- 

Court  of  King's  Bench,  in  an  action  which  she  had  piously  recover- 

.    .        f  /.     .1  ^         »      ,  ed  against  the 

brought  against  Cook  for  the  recovery  of  1,000 1.  and  mortgagor  and 

interest  due  on  a  bond  ;  and  she  caused  the  judgment  duly  docketed 
to  be  duly  entered  and  docketed ;  and,  on  the  22d  of  ^tho*u^^hT^^^^ 
July  in  that  year,  a  memorial  of  it  was  registered  in  the  notice  of  the 

Register  Office  for  Middlesex.  judgment,  and 

°  part  of  the  mort- 

gage-money 

By  indentures  of  the  17th  and  10th  of  July  1830,  was  deposited 
Cook,  in  exercise  of  the  power  reserved  to  him  by  solici- 
the  deed  of  the  18th  of  December  1819,  appointed  and  demnity  against 
also  conveyed  the  estate,  to  the  Defendant  in  fee,  by  it. 
way  of  mortgage,  for  securing  4,600/.  and  interest.  In 
November  1830,  the  Plaintiff  sued  out  an  elegit  on 
her  judgment,  and  the  sheriff  of  Middlesex  extended  a 
moiety  of  the  estate  for  her  benefit,  but  was  unable 
to  give  her  actual  possession  thereof.   The  Plaintiff 
thereupon  brought  an  ejectment,  (which  was  defended 
by  the  Defendant)  to  recover  possession  of  the  lands 
extended ;  but  was  nonsuited,  owing  to  the  legal  estate 
being  in  the  Defendant  under  his  mortgage. 
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The  bill  was  then  filed,  alleging  that  the  Defendant 
before  the  mortgage  was  made  to  him,  had  actual  no- 
tice of  the  judgment,  and  that  1,000 part  of  the  mort- 
gage-money, was  retained,  by  his  solicitor,  for  the  pur* 
pose  of  being  applied  in  payment  of  the  judgmmtrKlefil 
in  case  the  Defendant  should  become  liable  to  pay  it. 
The  question  at  the  hearing  of  the  cause,  was  whe- 
ther, under  these  circumstances,  the  Plaintiff,  by  virtue 
of  her  judgment,  had  a  lien  on  the  estate  prior  to  the 
mortgage,  or,  if  not,  whether  she  was  entitled  to  redeeoi. 
the  mortgage. 

Mr.  Wigram  and  Mr.  Stuart,  for  the  Plaintiff  r 

It  was  decided,  in  Doe  v.  Jones  (a),  and  Tunstall  v. 
Trappes{b),  that,  where  a  purchaser  takes  under  the 
exercise  of  a  power  of  appointment  reserved  to  the  ven- 
dor, he  is  not  affected  by  a  judgment  entered  up  against 
the  vendor :  but,  in  those  cases,  it  did  not  appear  thai 
the  purchasers  had  notice  of  the  judgments.  Here,  the 
judgment  was  entered,  docketed  and  registered  before 
the  appointment  was  made,  and  the  defendant  had  the 
fullest  notice  of  it ;  and,  moreover,  part  of  the  moct- 
gage-money  was  set  apart  to  discharge  the  debt  The 
conscience  of  the  Defendant  was  affected  by  the  notice^ 
and,  therefore,  he  cannot  be  allowed  to  take  advantage  of 
the  mortgagor's  estate  being  defeasible.  A  party  who 
obtains  an  assignment  of  a  term,  with  notice,  cannot 
avail  himself  of  the  protection  of  the  term.  WUloughbtf 
V.  Willoughby  {c).    If,  therefore,  the  Defendant  had 

(a)  lo  Barn.  &  Cress.  459. 

(b)  Ante,  vol.  3,  page  300.  But  see  Eaton  v.  Sanxter, 
ante,  vol.  (>,  page  517. 

(c)  1  T.  R.  763. 


1836. 


Skesles 

V. 

Shearlt. 
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got  ia  an  outstanding  legal  estate  of  the  same  date  as  the 
deed  creating  the  power,  this  Court  would  not  have 
tllowed  him  to  set  it  up  against  the  Plaintiff.  In  Taylor 
J,  Siibbert(d)  it  was  decided  that  a  purchaser,  with 
notice  of  a  covenant,  was  bound  by  it,  although  he 
took  the  estate  under  the  exercise  of  a  power  of  sale. 
It  would  be  singular,  therefore,  if  a  judgment,  which 
is  the  perfection  of  a  covenant,  did  not  bind  the  pur- 
chaser. In  Ray  v.  Pung  (e)  it  was  decided  that  dower 
was  defeated  by  the  exercise  of  a  power ;  but  there  is 
no  analogy  between  dower  and  the  claim  of  the  judg- 
ment-creditor :  notice  is  of  no  avail  with  respect  to  it. 
In  Davis  v.  The  Earl  of  Strathmore  (/),  the  judgment 
was  not  docketed,  and  yet  Lord  Eldon  held  that  the 
purchaser  was  bound  by  notice  of  it.  Thomas  v.  Pled^ 
well(£i),  which  was  cited  in  the  last  case,  and  has  been 
always  considered  as  good  law»  is  an  authority  in  our 
&YOor,  not  only  with  respect  to  the  notice,  but  also  as 
to  the  retainer  of  part  of  the  mortgage-money,  in  order 
to  satisfy  the  judgment-debt. 


1836. 
Skeelbs 

V, 


Mr.  Knight,  Mr.  Jacob  and  Mr.  Bazalgette  appeared 
for  Shearltf,  and  Mr.  Wakefield  and  Mr.  It.  Moupell, 
for  the  other  Defendant,  in  whose  hands  the  1000 1,  was 
deposited. 

But  The  Vice-chancellor,  without  hearing  them, 
said : 

The  point,  I  admit,  is  an  important  one,  but  it  has 
not  come  upon  me  by  surprise. 


(d)  2  Ves.  437. 

(e)  5  Bam.  &  Aid.  561,  &  5  Madd.  310. 
(/)  16  Vcs,  419. 

ig)  7  Vin.  Ab.  53.  pi.  5.  Creditor  &  Debtor,  (E.) 
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The  question  is  wholly  unaffected  by  the  doctrine  laid 
down  in  the  case  in  the  7th  Viner,  or  Le  Neve  y.  £e 
Neve  (A),  or  Davis  v.  Lard  Strathmore.  With  respect 
to  Davis  y.  Lord  Strathmore,  I  remember  that  the  late 
Lord  Chier  Baron  Richards  was  surprised  that  Lord 
JEldon  should  have  entertained  any  doubt  upon  the 
point  in  that  case,  as  he  considered  it  to  be  settled  by 
Le  Neve  v,  Le  Neve. 

The  intention  of  the  Register  Acts,  and  of  the  Act  of 
the  4th  and  5th  W.  &  M.  c.  20,  for  docketing  judg^ 
mentSyWas  to  prevent  mischief  to  purchasers  who  might 
not  be  able  to  ascertain  whether  any  judgments  had 
been  entered  up,  that  would  affect  the  land  purchased. 
And,  if  the  object  of  those  Acts  was  only  to  take  care 
that  purchasers  should  have  the  means  of  knowing 
whether  any  such  judgments  existed,  that  object  was 
accomplished  if  it  appeared  that  they  had  notice  of  the 
judgments  aliundi.  So  with  respect  to  the  Register 
Acts;  the  object  was  to  give  increased  security  to  par- 
chasers  of  lands  in  the  counties  to  which  those  Acts 
apply ;  but  the  protection  of  those  Acts  is  not  extended 
to  purchasers  who  have  notice  of  an  unregistered  deed. 

In  Uiis  case,  the  question  that  we  have  to  consider,  is 
whether,  if  a  party  having  an  estate  limited  to  such  uses 
as  he  shall  appoint,  generally,  and,  in  de&ult  of  ap- 
pointment, to  himself  in  fee,  has  a  judgment  recovered 
against  him,  and  then  appoints  the  estate  to  A.,  who  has 
notice  of  the  judgment,  A.  does  not  take  the  estate  free 
from  the  judgment  ?  Now  the  effect  of  the  transmission 
of  the  estate  by  the  appointment,  is  that  the  appointee 
takes  it  in  the  same  manner  as  if  it  had  been  limited  to 


1836. 


Skexlxs 
Shzarlt. 


(A)  3  Atk.  646. 
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him  by  the  deed  under  which  the  appointor  takes  in  de- 
fault of  appointmenty  and,  consequently,  free  and  dis« 
connected  from  any  interest  that  the  appointor  had,  in 
the  tenements,  in  default  of  appointment. 

In  Roach  v.  Wadhantf  lands  and  hereditaments  were 
conveyed  to  the  use  of  such  persons,  and  for  such 
estates  as  fV.  Watts^  by  deed  or  will,  should  appoint, 
and,  in  default  of  appointment,  to  Watts,  in  fee :  and 
Waits  covenanted  for  himself,  his  heirs  and  assigns,  to 
pay  a  certain  fee  farm  rent,  to  the  Plaintiffs.  Watts 
afterwards  executed  a  deed,  by  which  the  premises  be- 
came vested  in  Wadham :  and  the  question  arose,  on 
the  form  of  the  deed  by  means  of  which  Wadham  took, 
whether  the  covenant  in  the  conveyance  to  Watts,  ran 
with  the  land,  so  as  to  bind  Wadham.   The  mode  in 
which  the  question  was  dealt  with,  was  by  considering 
whether  the  deed  was  intended  to  operate  as  a  convey- 
ance of  Watts*s  interest,  or  as  an  execution  of  his  power : 
and  the  Court  of  King's  Bench,  were  of  opinion  that  the 
deed  was  intended  to  operate  as  an  execution  of  the 
power,  and,  consequently,  that  Wadham  took  an  estate 
that  was  never  vested  in  Watts,  and,  therefore,  that  he 
was  not  bound  by  the  covenant.   That  decision  shows 
that  the  appointee  is,  in  no  sense,  the  assignee  of  the 
appointor :  how,  then,  can  he  be  affected  by  judgments 
which  affect  only  the  estate  and  interest  of  the  appoint- 
or ?    If  that  be  so,  the  circumstance  of  his  having  no- 
tice of  those  judgments,  is  immaterial ;  for  the  appointee 
has  no  estate  that  can  be  taken  in  execution  under  a 
judgment  which,  at  the  time  when  he  had  notice,  might 

have  been  made  available  against  the  estate  of  the 

appointor. 

In  order  to  understand  the  case  of  Taylor  v.  Stib- 
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V  '  ' 

SK££LBS 

Shear  LY. 


bert,  (J),  it  is  necessary  to  observe  that  it  appears,  by  the 
jud^enty  that  the  legal  estate  in  fee  was  in  the  trus* 
tees  of  the  settlement,  and,  therefore,  the  trustees  held 
for  all  those  persons  who  had  equitable  interests  in  the 
estate :  and,  when  the  tenant  for  life  with  power  of 
leasing,  contracted,  with  TayloTy  to  execute  his  power 
for  valuable  consideration^  Taylor  had  an  equitable  id* 
terest  under  the  settlement :  for  the  covenant  bound  the 
equitable  interest,  which  was  distinct  from  the  legal  inte- 
rest ;  and  the  trustees  then  held  in  trust  for  him  as  well 
as  for  the  other  parties  interested  under  the  settlement. 
Where  land  is  limited  to  the  usual  uses  to  bar  dower, 
the  equitable  estate  is  merged  in  the  legal ;  but,  where 
the  legal  estate  is  vested  in  a  trustee,  it  is  distinct  from 
the  equitable  estate.  In  Taylor  v.  Stibbert,  Lord  Rosslyn 
decided  on  the  ground  that  the  purchaser  had  notice 
that  the  legal  estate  was  outstanding  in  the  trustees  of 
the  settlement,  and  that  Taylor  had  an  equitable  in- 
terest for  which  they  were  trustees.  As  it  is  impossible 
that  a  settled  estate  can  be  enjoyed  except  by  means  of 
the  exercise  of  a  power  to  lease,  the  Courts  never  allow 
leases  granted  by  the  tenant  for  Ufe  under  his  power, 
to  be  defeated  by  the  exercise  of  a  power,  in  the  trustees, 
to  appoint  new  uses  with  the  concurrence  of  the  tenant 
for  life. 


It  does  not  appear  to  me  that  the  circumstance  reUed 
on  in  the  case  in  7th  Viner,  namely,  that  an  allowance 
was  made  to  the  purchaser,  in  respect  of  the  judgment- 
debt,  applies  to  this  case.  It  was  thrown  out,  by  Lord 
Macclesfield,  merely  as  a  subsidiary  point.  In  this  cas^ 
the  money,  in  point  of  fact,  did  pass,  from  the  mortgagee 
to  a  third  person  who,  at  the  utmost,  could  be  conr 

{b)  See  the  observations  on  this  case  in  2  Sugd.  Pow.  394, 
and  Lloyd  Sf  GooUfs  Rep.  218. 
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sidered  only  a8  a  trustee  for  the  judgment  creditor :  but, 
whatever  private  bargain  there  may  have  been  between 
the  mor^agor  and  mortgagee,  it  was  a  matter  that 
remained  for  themselves  alone  to  act  upon;  and  the 
judgment  creditor  does  not  acquire  any  right  on  the 
land,  merely  because  he  might  claim  to  have  the  money 
in  the  hands  of  the  mortgagee's  agent,  applied  in  satifr* 
faction  of  his  debt. 

My  opinion  is  that  the  circumstance  of  the  Defendant 
having  had  notice  of  the  judgment,  is  wholly  imma- 
terial ;  for,  as  he  took  by  virtue  of  the  appointment,  he 
took  an  estate  that  never  was  affected  by  the  judg- 
ment. 

Bill  dismissed,  with  costs.* 

•  Afllinned  by  The  Lord  Chancellor  on  the  15th  of  No- 
vember 1837. 


1836. 
— — V  - 

Skeeles 
Shearlv. 


EX  PARTE  SHAW.  4th  August. 
Thomas  street  mzde  his  win  in  the  following 

words  :  "  As  to  the  property  I  may  die  possessed  of  or  Construction 

may  hereafter  acquire,  of  whatsoever  description  and   

wheresoever  situated,  I  give,  devise  and  bequeath  unto 

my  dear  wife,  Ann  Ready  Street,  to  hold  to  her,  my  property  to  his 

said  wife,  her  heirs,  executors,  administrators  and  ^^^^J.^^'^jj^^l''® 

assigns,  according  to  the  nature  and  quality  thereof,  ^^^^^  j^. 

respectively,  for  all  my  estate  and  interest  therein,  to  terest  therein, 

and  for  her  own  absolute  use  and  benefit,  and  to  be  dis-  ® 

•    ^1     1^     1     1    t     -11  solute  use  and 

posed  of  by  her,  by  deed,  will  or  otherwise,  as  she,  my  benefit,  and  to 

said  wife,  may  think  fit.    And  I  do  hereby  nominate,      disposed  of 

bv  her  bv  deed 

constitute  and  appoint  my  said  dear  wife  sole  executrix      will  as  she 

of  this  iny  will."  might  think  fit. 

Held  that  a 

freehold  estate  in  fee,  of  which  the  testator  was  a  trustee,  passed  by 
the  devise. 
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1836.  The  question  on  the  hearing  of  a  petition  presented 

'      '    under  11  G  4,  and  1  W.  4,  c.  60,  waa  whether  a  ftee- 
Ex  Parte    j^^j^  estate  in  fee,  of  which  the  testator  was  seised  as  a 
trustee,  passsd  by  the  will. 

Mr.  Rudally  in  support  of  the  petition. 

The  Vzce-Chancellor  held  that  the  estate  did  pass. 


Shaw. 


,3UI  jSiaiy.  MILBANKE  v.  STEVENS. 

— • — '    After  the  time  limited  by  the  13th  Order  of  1831 
ih^M^^s  ^   ^"^^  amending  the  bill,  had  expired,  the  Plaintiff  applied 
under  3  ^  4  /F.  to  The  Mastery  under  3  &  4  Will.  4,  chap,  94,  sect.  13, 
d  leave  to  amend.    The  Master  refused  the  applica- 

tion  on  the  ground  that  he  had  no  jurisdiction  to  make 

The  Masters  the  order, 
on  applications 

made  before  Mr.  Elmslet/y  for  the  Plaintiff,  now  moved,  by  way  of 

f&^i  ^PP^^'  ^^^^^       Master,  for  leave  to  amend.    He  said 

c.  94,  8. 1 3,  that  this  was  a  special  application,  and,  therefore,  the 

have  the  wme  motion  had  been  properly  made  before  The  Meuter,  in 

pene^^ith^the  instance:  and,  that  under  the  circumstances 

strict  letter  of  of  the  case,  leave  to  amend  ought  to  have  been  granted, 
the  genera] 

orders,  as  the  Mr.  Torriano  for  the  Defendant. 

Court  itself  has.  xr-    ^»       »        1  1     1    1    ^  1  . 

The  Vice-Lkancellor  said  that  he  had  the  sanction  of 

The  Lord  Chance/lor  for  stating  that  1'he  Masters^  on 

applications  being  made  before  them  under  the  Act, 

had  the  same  power  to  dispense  with  the  strict  letter  of 

the  general  orders  of  the  Court,  as  the  Court  itself  had, 

and  that,  under  the  circumstances  of  the  case.  The 

Master  ought  to  have  granted  the  application :  and 

His  Honor  made  the  order. 
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SHIRREFF  V.  BARNARD.  1836: 

3d  July. 

By  an  indenture  dated  the  22d  of  December  1781, 

Jaeph  Hales  (under  whom  the  Plaintiffs  claimed)  de-  ^Ifnd^n. 

mised  to  William  Barnard,  a  ship-builder,  two  old   

timber-built  messuages,  with  the  wharf,  out-houses,  A  landlord  ob- 

^  '  '  '  tamed  an  in- 

ground  and  buildings  belonging  thereto,  situate  at  junction,  ex 

Deptfard  in  Kent;  with  liberty  to  take  down  the  two  jparte, to restrma 
old  messuages  and  all  the  outhouses  and  buildings  removing  a 
standiDg  on  the  demised  premises,  and  to  convert  the  building  erected 
materials  thereof  to  his  own  use,  he,  his  executors^  &c.,  J^L  demLcd^ 
leaTing  all  such  new  erections  and  buildings  as  should  premises.  The 
be  erected  upon  the  demised  premises  during  the  term,  tenant,  in  his 
at  the  end  thereof,  in  good  and  sufficient  repair;  to  hold  tharfhe  buikl- 
the  demised  premises  and  the  new  erections  and  build-  ing  was  not 
ii^,  for  61  years  from  Lady-day  1785,  at  the  yearly  ^r^'j^^y^ 
lent  of  30  /. :  and  Barnard  covenanted  to  keep,  and,  at  On  a  motion  to 
the  end  of  the  term,  to  deliver  up  to  Hales,  his  heirs  or  dissoke  t^  in- 
assigns,  in  good  repair,  the  demised  premises  (except  ^Courtw^ould^not 
such  parts  thereof  as  he  had  liberty  to  take  down)  and  allow  the  Plain- 
tiff to  read  affi- 
davits filed  afler  the  answer,  and  tending  to  show  that  the  build- 
ing was  afiixed  to  the  freehold. 
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^836.       all  new  erections  and  buildings  to  be  erected  on  tbe 
demised  premises  during  the  term, 

Darharo.  Barnard  entered  into  possession  of  the  preiiUBes 
under  the  lease,  and  pulled  down  the  two  old  messu- 
ages ;  and,  as  the  bill  and  the  affidavits  in  support  of  it 
alleged,  he  erected  on  the  demised  premises  an  extensiTe 
building  standing  upon  brick  foundations  which  were 
sunk  deep  in  the  ground ;  and  part  of  the  said  building 
consisted  of  massive  wooden  pillars,  with  supports  partly 
sunk  into  the  ground  and  partly  resting  on  and  secured 
to  plates  of  timber  attached  to  the  said  brickwork,  and 
which  building  was  90  feet  long  and  00  feet  wide,  and 
was  covered  with  slates,  and  was  u^  by  Barnard  for 
the  purposes  of  his  business  of  ship-building.  The  bill 
further  alleged  that,  in  March  1830,  Barnard  began  to 
pull  down  and  remove  the  building;  and  prayed  for  an 
injunction  to  restrain  him  from  so  doing. 

The  Plaintiffs  obtained,  ex  parte,  an  injunction  ac- 
cording to  the  prayer. 

Barnard  then  put  in  his  answer,  in  which  he  stated 
that,  after  he  entered  into  possesion  of  the  demised  pre- 
mises, he  took  measures  for  making  them  subservient  to 
the  purpose  for  which  he  had  taken  them,  namely,  for 
carrying  on  the  trade  or  business  of  a  ship-builder,  and, 
in  order  thereto,  he  caused  a  range  of  10  saW|Hts  to  be 
dug  upon  the  premises  parallel  to  and  side  by  side  with 
each  other:  that  the  sawpits  were  included  within  a 
continuous  brickwork  in  the  form  of  a  parallelogram, 
and  built  wholly  below  the  surface  of  the  ground,  and 
forming,  in  part,  the  (aces  of  the  several  {»ts ;  the  upper 
surface  of  which  brickwork  was  flush  or  level  with  tbe 
ground ;  the  length  of  which  parallelogram,  traversing 
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the  whole  range  of  sawpits,  was  93  feet,  and  the 
breadth  of  it  49  feet;  and  three  of  the  cross  subdivisions 
which  separated  the  sawpits  from  each  other,  were  also 
faced  with  brickwork,  the  upper  surface  of  which  last- 
mentioDed  brickwork  was,  in  like  manner,  flush  or  level 
with  the  ground :  and  that  another  line  of  brickwork 
dividing  the  parallelogram  into  two  parts  in  the  direc- 
lion  of  and  parallel  with  its  longest  sides,  was  also  built 
below  the  surface  of  the  ground,  and  was  also,  in  like 
manner,  flush  with  the  surface,  and  that  such  last-men- 
tioned line  of  brickwork,  formed  one  of  the  facings  of 
th&  range  of  sawpits  :  that,  after  the  completion  of  the 
sawpits,  Banard,  in  further  prosecution  of  his  purpose 
of  converting  the  premises  to  the  use  of  his  business, 
caused  an  extensive  mould-loft  to  be  made  on  the  pre- 
mises, upon  the  construction  after  mentioned  (that  is  to 
say)  plates  of  oak  plank  of  about  five  inches  in  thick- 
ness, and,  in  many  parts,  double,  were  laid  upon  the 
upper  surface  of  the  brickwork  parallelogram,  and  simi- 
lar plates,  but  not  double,  of  oak  plank  were  laid  upon 
the  upper  surface  of  the  three  cross  subdivisions,  and 
also  similar  double  plates  were  laid  upon  the  upper 
sorfice  of  the  divisional  line  of  brickwork  :  that  none  of 
ibe  plates  of  oak  plank  were  let  into  or  in  any  manner 
affixed  to  the  brickwork,  but  were  simply  laid  there* 
upon :  that  19  large  fir  posts  or  uprights  were  then,  by 
means  only  of  mortices  and  tenons,  steadied  upon  the 
oaken  plates  w  hich  were  laid  upon  the  upper  surface  of 
the  brickwork  parallelogram,  and  six  similar  fir  posts  or 
uprights  were,  in  like  manner,  steadied  upon  the  oaken 
plates  laid  upon  the  three  cross  subdivisions,  and  seven 
similar  fir  posts  or  uprights  were,  in  like  manner,  steadied 
upon  the  oaken  plates  laid  upon  the  surface  of  the  divi- 
sional line  of  brickwork ;  but  none  of  the  fir  posts  or 
uprights  were  let  into  the  ground  or  into  the  brick- 

M  2 


CASES  IN  CHANCERY. 


work,  but,  save  as  aforesaid,  all  of  them  were  entirely 
unconnected  with  the  ground  and  soil  of  the  demised 
premises  and  with  the  brickwork,  and  were  respectively 
steadied  or  kept  in  an  upright  position  by  means  of 
mortices  and  tenons  and  of  the  superincumbent  weight 
resting  thereupon  as  after  mentioned  :  that  several  of  the 
first-mentioned  uprights,  being  external  ones,  had  and 
were  protected  by  wooden  spurs :  that  a  mould-loft  of 
timber  materials,  was  constructed  by  Barnard  over  the 
range  of  sawpits,  and  was  entirely  supported  by  the 
uprights  before  mentioned,  and  was  93  feet  in  length 
and  49  feet  in  breadth :  that  the  fir  posts  or  uprights 
were  respectively  1 1  inches  square :  that  the  mould-loft 
was  never  used  or  intended  to  be  used  for  a  habitation, 
but  only  for  the  purposes  of  the  ship-building  business : 
that  the  longest  side  of  the  mould-loft  fronted  the 
Thames,  and  that,  next  and  immediately  adjoining  to  and 
extending  the  whole  length  of  the  opposite  side  thereof, 
Barnard  made  a  long  shed  consisting  of  a  roof  sup- 
ported by  uprights  of  the  dimensions  aforesaid,  and 
steadied  in  like  manner  upon  plates  of  timber  as  the 
uprights  of  the  mould-loft,  and  which  last-mentioned 
plates  of  timber  were  laid  upon  the  ground,  but  not 
affixed  thereto  or  let  into  or  below  the  surface:  that 
the  shed  was  made  as  a  cover  for  machinery  employed 
for  heaving  timber  upon  tlie  sawpits,  and  was  20  feet 
in  breadth  and  93  feet  in  length :  that  the  mould-loft 
and  its  supports  and  uprights,  either  alone  or  together 
with  the  shed,  was,  as  the  Defendant  believed,  the 
building  referred  to  in  the  bill:  and  he  admitted 
he  had  begun  to  pull  down  such  building  and  to 
carry  away  the  same ;  and  he  submitted  that  he  was 
entitled  so  to  do ;  but  said  that  he  did  not  intend  to 
remove,  or  in  any  degree  to  disturb  the  brickwork  or 
the  ground  or  soil  of  the  demised  premises,  or  to  remove 
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anything  in  any  manner  affixed  or  attached  thereto  or 
to  the  freehold  of  the  premises. 

Upon  the  hearing  of  a  motion  to  dissolve  the  injunc- 
tioDy  the  Plaintiffs'  counsel  proposed  to  read  certain 
affidavits,  which  were  filed  after  tJie  answer j  in  order  to 
show  that  the  building  in  question  was,  in  fact,  affixed 
to  the  freehold  of  the  premises. 


1836. 

»  V  ' 

Shirrxpf 

V. 

Barnard. 


Mr.  Jacob  and  Mr.  Lloyd,  for  the  Defeudant,  objected 
to  those  affidavits  being  read,  on  the  ground  that  the 
question  was,  to  whom  the  property  in  dispute  belonged, 
vluch  was  a  question  of  title  (a). 

Mr.  Knight  and  Mr.  Koe  for  the  Plaintiffs : 

The  question  whether  the  Defendant  is  entitled  to 
remove  the  building  or  not,  depends  upon  the  charac- 
ter of  the  property.  We  tender  the  affidavits  in  order 
to  show  that  the  building  is  fixed  to  the  freehold, 
^here  the  question  turns  on  the  character  of  the  act 
done  and  not  on  the  title  to  the  estate,  everything  that 
'^ars  on  the  character  of  the  act  done,  may  be  proved 
^  affidavits  filed  after  the  answer.  Peacock  v.  Pea- 
(i).  Countess  of  Strathmore  v.  Bowes  (c).  Potter  v. 
^^pman  (rf),  Morphett  v.  J  ones  (e). 

The  Vice-Chancellor  : 
^o  precedent  has  been  produced  which  meets  this 


^  (o)  Norway  v.  i2cm>e,  19 
144. 

(Ji)  16  Ves.  49.    See  51. 
(c)  3  Dick.  G73  ;  2  Bro. 
C.  88 ;  1  Cox,  363. 


(r/)  Amb.  yS. 

(c)  uj  Vcs.  350; 
see  1  Swanst.  254, 
(b). 

m3 
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If  a  bill  is  filed  for  an  injunction  to  restrain  the  com- 
mission of  waste,  and  the  Defendant,  in  his  answer,  denies 
the  act  of  waste,  it  is  competent  to  the  Plaintiff  to  show, 
by  affidavits  filed  after  the  answer,  that  the  denial  is 
false :  and  it  is  equally  plain  that,  where  the  Defendant^ 
by  his  answer,  denies  the  title  of  the  Plaintiff,  the 
latter  is  not  at  liberty  to  support  it  by  aflBdavits  filed  in 
opposition  to  the  answer. 

If  the  erection  over  the  sawpits,  is  let  into  the  free- 
hold, the  Plaintiff  has  a  right  to  it ;  and,  consequently, 
his  title  depends  upon  its  sustaining  that  character.  This 
case,  therefore,  is  so  constituted,  that  a  matter  of  fact 
becomes  a  matter  of  title :  and,  even  where  it  is  doubtful 
whether  affidavits  filed  after  the  answer  ought  to  be 
admitted  or. not,  the  most  convenient  course  is  to  reject 
them ;  for  a  Plaintiff  ought  to  state  his  case  fully,  in 
the  first  instance,  and  not  to  bring  in  a  mass  of  affidavits, 
for  the  purpose  of  propping  up  his  case,  after  the 
Defendant  has  put  in  his  answer. 

My  opinion,  therefore,  is  that  the  affidavits  now 
sought  to  be  read,  are  not  receivable*. 


1836. 

*  V  ' 

Shirreif 
Barnard. 


•  See  the  next  Case. 
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BODDINGTON  v.  WOODLEY.  1838: 

23d  April 
and  3d  May. 

J.  HE  Plaiatiff  was  a  mortgagee  of  an  equitable  interest     *  v  ' 

in  a  West  India  estate.   The  bill  prayed  for  a  foreclo-  Affidavits. 

-gwyre,  and  for  the  appointment  of  a  receiver  and  con-  plaintiff  after 

^oignee.    After  the  answer  was  put  in,  the  Plaintiff  answer,  made 

unended  the  bill.   The  amendments  contiudicted  seve-  f|?®"f 

,    _  _     „  ,     ,  .„  ™  .    ./«,.,        his  bill  which 

«al  of  the  allegations  m  the  bill.   The  Plaintiff  did  not  contradicted 

«11  for  an  answer  to  the  amendments,  but  filed  a  repli-  some  of  the  al- 
calioa  as  soon  as  the  rules  of  the  Court  would  permit.  ^  *^ 

He  then  moved  for  a  receiver  and  consignee ;  and,  in  then  moved  for 
support  of  his  motion,  tendered  affidavits  verifying  the  ^J^l^^^l^^ 
aiaeodments.  davite  verifying 

the  amend- 

1ST.  Knigki  Bruce  and  Mr.  Z.  Wigram  appeared  for  Aeaffidt 
the  Plaintifl^  in  support  of  the  motion.  vits  were  not 

receivable,  as 
they  contra- 

Mr.  Jacob  and  Mr.  James  appeared  for  the  De-  dieted  the  an- 
ieadant.  swer. 

One  question  was  whether  the  Plaintiff's  counsel 
entitled  to  read  the  affidavits. 


The  Vice-Chancellor  ruled  that  the  affidavits  were  not 
receivable,  as  they  tended  to  contradict  the  answer:  and 
His  Honor  refused  the  motion  on  the  ground  that  there 
was  no  admission  of  debt  in  the  answer. 


The  Plaintiff  appealed  from  the  above  decision  to  The  10th  May. 
Ij)rd  Chancellor. 

m4 
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1838. 

»  V  ' 

BODDINGTON 
V. 

WoODLBT. 


His  Lordship  thought  that  the  answer  contained  suf- 
ficient grounds  for  appointing  a  receiver  and  consignee, 
and  made  an  order  accordingly;  but  expressed  an 
opinion  that,  according  to  Norway  v.  Rowe  (a),  the 
affidavits  were  not  admissible*. 


(a)  19  Ves.  144, 


*  See  the  preceding  Case. 


1836: 
26th  July. 

Construction. 
Marriage 
Articles. 

By  marriage 
articles,  a  re- 
versionary in- 
terest in  a  fund, 
was  agreed  to 
be  settled  on 
the  husband  for 
life,  remainder 
to  the  wife  for 
life,  and,  after 
the  death  of  the 
survivor,  ou  the 
issue  of  the 
marriage,  living 
at  the  death  of 
the  survivor  of 
the  husband 
and  wife,  in 
equal  shares  if 
more  than  one, 
and  if  but  one. 


SWIFT  V.  SWIFT. 

By  articles  of  agreement,  dated  the  14th  of  January 
1804,  and  made  previously  to  the  marriage  of  Edmond 
Swift  with  Mary  Daly,  after  reciting  that  Edmond 
Swift,  under  the  settlement  on  the  marriage  of  his 
father  and  mother,  was  entitled  to  2,000/.  on  the  continr 
gencies  therein  mentioned,  and  that,  under  the  will  of 
Mrs.  C.  Bacon,  he  was  entitled  to  1,500/.,  in  reversion 
expectant  on  his  mother's  decease  :  It  was  agreed  that 
Edmond  Swift  should,  by  a  good  and  sufficient  deed  of 
settlement,  such  as  counsel  should  advise,  assign  to 
Deane  Swift  and  John  Mills,  the  two  sums  of  2,000/. 
and  1,500/.  in  trust  to  permit  Edmond  Swift,  when  he 
should  be  entitled  thereto,  to  receive  the  interest  thereof, 
for  his  life,  and,  after  his  decease,  to  permit  Mary  Daly, 
in  case  she  should  survive  him,  to  receive  the  interest 
thereof  for  her  life,  and,  after  the  decease  of  the  survivor 
of  them,  the  two  sums  to  go  to  the  issue  of  the  marriage, 
in  case  there  should  be  any  living  at  the  death  of 


then  the  whole 

was  to  go  to  such  only  child ;  and,  if  there  should  be  no  issue  of 
the  marriage  living  at  the  death  of  the  survivor  of  the  husband 
and  wife,  then  the  fund  was  to  go  as  the  husband  should  appoint. 
The  only  child  of  the  marriage  died  in  the  father's  lifetime,  leaving 
u  child.  Held  that  the  word  issue  was  to  be  construed  child,  and 
therefore  that  an  appointment  of  the  fund  made  by  the  father,  was 
valid. 
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Edmond  Swift  and  Mary  Dalyj  in  such  manner,  shares 
and  proportions  as  Edmond  Swift  should,  by  deed  in 
his  lifetimei  or,  by  his  will,  appoint,  and,  for  want  of 
such  appointment,  then  to  such  issue,  share  and  share 
alike  if  more  than  one,  and  if  but  one,  then  the  whole  of 
the  two  sums  to  go  to  such  only  child  ;  and  in  case  there 
should  not  be  any  issue  of  the  marriage  living  at  the 
death  of  the  survivor  o(  Edmond  Swift  and  Mary  Daly, 
then  the  two  sums  to  go  to  such  person  or  persons  as 
Edmond  Swift  should,  by  deed  or  will  as  aforesaid, 
appoint. 

The  marriage  took  effect,  but  no  settlement  was  made 
in  pursuance  of  the  articles.  Mrs.  Swift  afterwards  died . 
There  was  issue  of  the  marriage  one  child  only,  and  that 
child  died  leaving  a  daughter,  who  was  still  alive.  Ed- 
mond Swift  having  made  an  appointment  of  the  trust- 
monies  in  his  own  favor,  filed  a  bill  against  the  trustees 
and  his  grand-daughter,  praying  that  those  monies  might 
be  paid  to  him. 

Mr.  James  Russell,  for  the  Plaintiff,  said  that,  if  there 
was  anything  in  an  instrument  which  showed  that  the 
word '  issue,'  was  intended  to  be  confined  to  children, 
the  Court  would  take  it  in  that  sense :  that,  in  this  case, 
the  words :  and  if  but  one,  then  the  whole  of  the 
said  two  sums  to  go  to  such  only  child,"  showed  that 
the  parties  intended  to  provide  only  for  the  children  of 
the  marriage ;  and,  as  the  only  child  of  the  marriage  had 
died  in  the  father's  lifetime,  the  father  was  entitled  to 
appoint  the  trust-funds  under  the  general  power  given  to 
him  by  the  articles.  Mandeville  v.  Lord  Carrick  (a), 
Sibley  v.  Perry  (6). 


(a)  3  Ridgw.  P.  C.  3G3. 


{b)  7  Ves.  522. 
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Mr.  G.  Richardb,  for  the  Plaintiff's  giand-daughter, 
said  that  the  intention  of  the  parties  was  to  pioTide  tat 
all  the  issue  of  the  marriage :  that  the  artidea  were  exe- 
cutory merely ;  and  that  it  was  plaii^  from  the  language 
of  them^that  the  parties  contemplated  thataregolaraettb- 
meut  would  be  made :  that,  at  the  date  of  the  articles,  the 
husband's  interest  in  the  property,  was  leversioiiary,  and 
the  issue  were  not  to  take  vested  interests  cm  attaining 
SI,  but  on  the  death  of  the  surrivor  of  the  husband  aad 
wife,  which  was  a  remote  event :  that,  by  the  tenns  of 
the  articles,  the  husband's  general  power  of  appointment 
could  not  be  effectually  exercised  except  in  the  eveot  of 
there  being  no  issue  of  the  marriage  liying  at  the  deadi 
of  the  sunrivor  of  the  husband  and  wife,  and,  as  the 
grand-daughter  was  still  living,  effect  could  not  be  gifca 
to  the  appointment  that  had  been  made  und^  that  poweb 
Wyth    Blachman  (c),  and  Dalzell  v.  Welch  (d). 

The  Vice-chancellor: 
The  expression :    And  if  but  one,  the  whole  to  go  to 
such  only  child/'  is  demonstrative  that  the  word, '  issuer* 
means  '  children' ;  and,  consequently,  the  father  ii 
entitled  to  the  trust-funds. 


(c)  I  Ve«.  196. 


(<0  AtUCf  vol.  a,  p.  319. 
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BASAN  V.  BRANDON.  ^836: 

37th  July. 

^  V  ^ 

^OB  BASAN.  late  of  Jamaica,  made  his  will  , 

Legacy. 

{  ^  18th  of  June  1816,  and  which  was  partly  as  Ademptwm, 

iTB :  "  Whereas  I  have  now  in  the  hands  of  Raphael   

€hm,  Joshna  Brandon  and  David  Brandon^  carry-  dent  in*J^m^^ 

n  trade  and  business  in  England  under  the  firm  of  bequeathed  to 

Am    Sans,  the  sum  of  7,382/.  28.  6d.,  which  they  ^'  ^-^yOooL, 

ed  for  me  from  the  commissioners  of  the  Trans-  7^000/.  in  the 

Board  by  a  power  of  attorney  which  I  sent  over  to  hands  of  his 

beii^  a  part  of  a  sum  of  money  that  they  were 

wered  to  receive  from  the  said  commissioners  of  ceived  by  diem 

ransport  Board :  out  of  which  said  sum  of  7,382/.  from  the  Trans- 

port  Board  on 

i.  so  received  by  them  the  said  Raphael  Brandon  hfs  account, 
w,  I  order  and  direct  that  the  sum  of  2,382/.  be  The  testator 
1  out  and  invested  in  the  English  Three  per  Cent,  ^^pj^^elp^ 
Stock  by  the  said  Raphael  Brandon^  Joshua  where  he  died. 
dm  and  David  Brandon,  and  that  they  do  permit  ^^^^^^jf  jj*^ 
(tiffer  my  said  wife,  Judith  Basan,  to  receive  and  he  wrote  to  his 
Sie  interest  to  accrue  thereon,  from  time  to  time,  as  agent  in  Ja- 


me  shall  become  due  and  payable,*during  the  term  himto  ord'^  hfs 
*  natural  life,  and,  firom  and  immediately  after  the  agenu  in  Rng- 
BC  of  my  wife  Judith,  then  I  give  and  bequeath  the  his^monle^ 
last-mentioned  sum  of  2,382/.,  with  whatever  in-  in  uieir  hands 
may  then  be  due,  unto  my  said  son,  David  Basan,  J^j^^ 
>  and  for  no  other  use,  intent  or  purpose  whatso-  Board,  in  any 
'  The  testator  afterwards  made  a  codicil  to  his  will,  stock  most  be- 
thc  13th  of  October  1816,  and  thereby  (among 

agent  wrote  ac- 

cordinglv;  but,  some  time  before  his  letter  arrived  in  England,  the 
agents  there,  had,  of  their  own  accord^  invested  the  whole  of  the 
testator's  monies  in  their  hands  in  tlie  Four  per  Cents.  Held  that 
the  legacy  was  not  adeemed. 
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other  things)  manumitted  a  slave  named  Edward,  and 
desired  his  son^  David  Basan,  immediately  on  his 
attaining  21,  to  confirm  the  freedom  of  the  slave,  and, 
in  case  of  his  refusing  to  do  so,  he  revoked  all  the  be- 
quests in  favour  of  his  son  in  his  will  contained. 

The  testator  died  at  Philadelphia  on  the  25th  of 
November  1816;  and,  shortly  afterwards,  his  son  exe- 
cuted  a  deed  confirming  the  manumission  of  the  slave. 

It  further  appeared,  by  The  Master^s  report  made  in 
pursuance  of  the  decree,  that  Raphael  Brandon  Sou 
were  the  London  agents  and  correspondents  of  the  tes- 
tator, acting  under  a  power  of  attorney,  by  virtue  whereof 
they,  in  January  1816,  received,  from  the  commisaioiieii 
of  transports,  government  bills  of  exchange  for  7,38ll 
2  s.  6d.y  which  became  due  on  the  11th  of  April  1B16| 
and  that  the  amount  thereof  was  then  received  by  Bnoh 
don  ^  Sons,  and  was  by  them  invested  in  the*  purchase 
of  Exchequer  bills,  in  which  investment  it  remained 
until  November  1816  :  that,  very  shortly  after  making 
his  will  in  June  1816,  the  testator,  being  in  an  ill  state 
of  health,  left  Jamaica  for  Philadelphia,  having  ap- 
pointed Abraham  Rietti,  by  power  of  attorney,  his  agent 
for  managing  his  affairs  in  Jamaica  Aximig  his  absence; 
that  Messrs.  Brandon,  on  the  10th  of  September  1816, 
received  a  letter  from  Rietti,  dated  the  7th  of  July  1816, 
which  contained  directions  to  them  to  invest  5,000 il, 
part  of  the  7,382/.  2s.  6d.  in  their  hands,  in  the  par- 
chase  of  Four  per  Cent.  Bank  Annuities;  and  that, 
on  the  7th  of  November  in  that  year,  Brandon  ^ 
Sons  invested  the  whole  of  the  7,382/.  2  s.  Qd.  in  the 
purchase  of  9,500/.  Four  per  Cent  Annuities,  in  their 
own  names ;  that,  on  the  18th  of  November  1816,  sevea 
days  before  the  testator  s  death,  he  wrote  a  letter  from 


1836. 
Basan 

V. 

Brandon. 
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Philadelphia  to  Rietti,  directing  him  to  order  Brandon  1836. 

^  Sons  to  invest  all  his  monies  in  their  hands  received       g  g 

from  the  Transport  Boards  in  any  stock  most  beneficial  ^ 

to  his  estate,  and  that  Rietti  forwarded,  in  due  course,  Brandon. 

a  copy  of  such  letter  to  Brandon  ^  Sons,  and  that  they, 

a  short  time  previous  to  the  testator's  decease,  received 

a  further  sum  from  the  commissioners  of  transports  on 

account  of  the  testator,  and  invested  it  in  the  purchase^ 

in  their  own  names,  of  2,200/.  Four  per  Cent.  Annuities, 

making,  together  with  the  9,500/.,  the  sum  of  11,700/. 

like  annuities  which  were  standing  yi  their  names  at  the 

time  of  the  testator's  decease.    The  Master  further 

fmmd  that  David  Basan  died  in  1827  and  Judith  Basan 

in  ia34 :  and  he  submitted  to  the  judgment  of  the  Court 

whether  the  legacy  of  2,382/.  was  to  be  considered  as 

or  in  the  nature  of  a  specific  legacy,  and  whether  the 

same  had  or  had  not  been  adeemed  by  the  investment 

of  Uie  debt  or  sum  of  7,382/.  ^s.Qd.  in  the  manner  and 

under  the  circumstances  in  his  report  set  forth. 

The  question  so  submitted  by  The  Master,  was  ai^cd 
OD  the  hearing  of  a  petition  presented  by  the  Defendant, 
JL  Nunes,  the  administrator  of  David  Basan,  and  pray- 
ing that  the  petitioner  might  be  declared  to  be  entitled 
to  3,773/.  9s.  Ad.  Three  per  Cents.,  in  respect  of  the 
principal  of  the  legacy  of  2,382/.,  and  to  283/.  sterling 
in  respect  of  the  interest  thereon  since  the  death  of 
Judith  Basan ;  and  that  a  sum  sufficient  to  purchase 
the  3,773  /.  9  s.  4d.  Three  per  Cents.,  might  be  raised 
by  sale  of  a  sufficient  part  of  11,700  /.  Reduced  Three- 
and-a-half  per  Cents.,  standing  in  the  name  of  the  Ac- 
countant-General  in  trust  in  the  cause,  and  that  the 
283/.  might  be  raised  by  sale  of  a  sufficient  part  of 
1,230 /.  lis.  Id.  Three  per  Cents,  standing  in  the  name 
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of  the  Accountant-General  in  trust  ia  the  cause, The 
interest  account." 

Mr.  Jacob  and  Mr.  S.  P.  White,  for  the  petitioner, 
contended,  first,  that  the  legacy  was  not  specific  but 
demonstrative,  and,  theiefore,  could  not  be  adeemed : 
Pulsford  V.  Hunter  (a),  GiUaume  v.  Adderlty  (6),  and 
Samle  v.  Blacket  (c) :  secondly,  that,  if  the  legacy  was 
specific  and  was  adeemed  by  the  investment,  it  was  re- 
vived by  the  codicil :  Rudstone  v.  Anderson  (cf)»  Coppin 
v.  Femyhough  (e). 

Sir  W.  Home,  Mr.  Teed  and  Mr.  Keen  for  the  oIlMr 
parties  in  the  cause,  said  that  the  legacy  was  specifier 
and  had  been  adeemed ;  for  the  testator  had  dirvtei 
that  the  fund  should  not  remain  a  debt  due  from  Break- 
don  ^  Co.,  in  which  state  it  was  at  the  date  of  his  will, 
but  should  be  invested  in  stock,  not  for  the  benefit  of  the 
legatee,  but  of  his  estate. 

The  Vice-chancellor: 

It  appears  from  The  Master*^  report  that,  on  the  11th 
of  April  1816,  Messrs.  Brandon  ^  Sons  had,  as  agents 
for  the  testator,  received  from  the  commissioners  of 
transports  7,382/.  2  s.  6d.,  which  they  invested  in  Ex- 
chequer bills ;  but  nothing  is  stated  as  to  whether  that 
investment  was  made  by  the  testator's  direction  or  not, 
but  that  is  not  material ;  as,  in  either  case,  the  legacy 
would  be  clearly  specific ;  for  it  is  perfectly  plain  that 
there  is  no  gift,  except  of  part  of  a  sum  in  the  hands  of 


1836, 
Basam 

V. 

Branoow* 


(a)  3  Bro.  C.C.416.  (d)  2  Vet.  418. 

(b)  15  Ves.  384.  (f)  fi  Bro.  C.C.  891. 

(c)  iP.W.777. 
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Mesgrs.  Brandon.  The  question  then  is,  has  the  legacy 
been  adeemed  ? 

It  appears  that  the  testator  appointed  Rietti,  his 
agent  for  managing  his  affiurs  in  Jamaica.  Now, 
if  that  appointment  did  confer  on  Rietti  the  power 
to  alter  the  state  of  the  fund,  the  testator  need  not 
have  written  to  .him  the  letter  of  the  18th  of  November. 
Xieiti  was  not  the  general  agent  of  the  testator,  but 
only  his  i^ent  for  managing  his  affairs  in  the  island. 
Bietti,  however,  as  general  agent,  wrote  a  letter  in  July 
1816  (the  will  having  been  made  in  June  preceding), 
dnecting  Brandon  ^  Co.  to  invest  5,000/.,  part  of  the 
IJBnL  2  s.  6d.,  in  the  Four  per  Cents. ;  and  Brandon 
C0.9  thereupon,  invested  the  whole  of  the  7,382  /• 
9«.  ed.  in  the  purchase  of  9,500  2.  Four  per  Cents. 
Supposing  that  Rietti  was  the  testator's  general  agent, 
yet  neither  the  letter  of  July  nor  the  investment  made 
on  the  receipt  of  it,  could  have  any  effect  on  the  3,382/. ; 
as  that  sum  was  not  named  in  the  letter,  and,  therefore, 
the  investment  of  it  was  the  spontaneous  act  of  Brandon 
§r  Co*  They  were  directed  to  lay  out  the  5,000/.  only ; 
and  their  unauthorized  act  would  not  alter  the  will. 
Hie  codicil,  which  was  made  on  the  13th  of  October 
1816,  was  a  confirmation  of  the  will.  The  investment 
was  made  on  the  7th  of  November  following ;  up  to  that 
time  there  was  no  ademption.  Then  comes  the  letter 
of  the  18th  of  November  1816,  in  which  the  testator 
directs  Rietti  to  order  Brandon  ^  Sons  to  invest  all  his 
monies  in  their  hands  received  from  the  Transport  Board, 
in  any  stock  most  beneficial  to  his  estate.  That  would 
include  the  2,382/.  and  all  the  money  subsequently 
received.  On  the  25th  of  November,  the  testator  died : 
and,  in  my  opinion,  a  mere  unexecuted  intention  to 
ehange  the  state  of  a  fund,  which  the  testator  might 
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1836.       have  revoked,  and  which,  in  fact,  was  never  carried  into 

execution,  cannot,  in  any  sense,  be  considered  as  an 
Basan  j 

ademption. 

Bravdok. 

As  the  testator  authorized  the  investment  of  the 
2,382  I  think  that  the  representative  of  the  legatee 
must  take  such  a  portion  of  the  9,500/.  stock,  as  was 
equivalent  to  the  2,382  /.  at  the  time  when  that  stock 
was  purchased,  and  he  i$  also  entitled  to  a  like  portion 
of  the  dividends  from  the  death  of  Judith  Bfisafu 


1836: 
S3d  &  29th 
July. 

«- 

V 

Jnsohmi 
Debtor. 

Where  a  per- 
son has  twice 
taken  the  bene- 
fit of  the  In- 
solvent Debtors' 
Act,  a  chose  in 
action  to  which 
he  became  en- 
titled between 
his  first  and 
second  insol- 
vencies, passes 
to  the  assignees 
under  the  se-  • 
cond  insol* 
vency. 


CURTIS  V.  SHEFFIELD. 


On  the  eth  of  February  1827,  the  Defendant  Thomat 
Cttrtis,  was  dischai^ed  from  the  King's  Bench  Prison 
under  the  7th  Geo.  4,  c.  67  (the  Act  then  in  force  for 
the  relief  of  insolvent  debtors),  having  previously  exe- 
cuted the  usual  conveyance  and  assignment  of  all  his 
estate  and  effects  to  the  provisional  assignee  of  the 
Court,  and  also  the  usual  warrant  of  attorney  to  con- 
fess judgment  against  him  for  the  amount  of  the  debts 
stated  in  the  schedule  to  his  petition. 

Joseph  Sheffield,  the  testator  in  the  cause,  died  in 
July  1831 ;  and,  under  his  will,  Curtis  became  entitled 
to  a  reversionary  interest  in  a  sum  of  stock.  On 
the  4th  of  June  1832,  Curtis  was  again  dischai^ged 
under  the  7th  Geo.  4,  c.  57,  which  had  been  continued 
by  11  Geo.  4,  and  1  Will.  4,  c.  38. 


The  question  was  whether  the  stock  ought  to  be  trans- 
ferred to  the  assignees  under  the  first,  or  to  the  assig- 
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Tiees  under  the  second  insolvency,  or  whether  it  ought 
to  be  apportioned  between  them. 

Mr.  Wil/cocky  for  the  assignees  under  the  second  in- 
solvency, referred  to  Barton  v.  Tattersall  (a),  and  to  7 
Creo.  4,  c.  67, 8.  11,  which  enacts  that  the  prisoner  shall, 
at  the  time  of  subscribing  the  petition  for  his  discharge, 
execute  a  conveyance  and  assignment  to  the  provisional 
assignee,  in  the  form  annexed  to  the  Act,  of  all  his  es- 
tate, right,  title,  interest,  and  trust  in  and  to  all  his  real 
and  personal  estate  and  effects,  and  of  all  his  future 
estate,  light,  title,  interest  and  trust  in  and  to  any  real 
or  personal  estate  and  effects,  which  he  may  purchase, 
or  which  may  revert,  descend,  be  devised  or  bequeathed 
or  pome  to  him,  before  he  shall  become  entitled  to  his 
final  discharge  in  pursuance  of  the  Act,  according  to 
the  adjudication  made  in  that  behalf :  which  conveyance 
and  assignment  shall  vest  all  the  real  and  personal  es- 
tate and  effects  as  aforesaid,  of  every  nature  and  kind 
whatsoever^  in  the  said  provisional  assignee. 

Mr.  Reynolds^  for  the  assignees  under  the  first  insol- 
vency, said  that,  if  the  assignees  under  the  second  insol- 
vency, were  entitled  to  the  stock  in  question,  they  must 
hold  it  as  trustees  for  the  creditors  under  both  insol- 
vencies ;  and  he  referred  to  the  68th  and  69th  sections 
of  the  7  Geo.  4,  c.  67,  which  enact  that,  in  case  any 
person  shall,  after  he  has  become  entitled  to  the  benefit 
of  the  Act,  become  entitled  to  or  possessed  of,  in  his 
own  right,  any  stock  in  the  public  funds  or  other  chose 
in  action  or  other  property,  which,  by  law,  cannot  be 
taken  in  execution  under  the  judgment  entered  up  in  the 
names  of  the  assignees,  and  he  shall  have  refused  to 

(fl)  1  Russ.  iSc  Myl.  237. 
Vol.  VIII.  N 
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assign  or  transfer  such  stock  or  other  eka§e  im  adkm,  or 
other  property,  then  it  shall  be  lawftil  for  the  aflwgnfles 
to  apply,  by  petition  in  a  summary  way,  setting  forth 
the  facts  of  the  case,  to  the  Court,  and  to  pray  that  the 
prisoner  may  be  committed  to  custody,  and,  if  it  shaH 
appear  to  the  Court  that  the  contents  of  the  petiticm  an 
true,  the  Court  shall  order  the  prisoner  to  be  committed 
to  any  prison  which  the  Court  shall  direct,  until  he  shall 
assign  and  transfer  such  chases  in  action  or  other  pro* 
perty  to  the  assignees  for  the  general  benefit  of  the  ere* 
ditors: — ^That  in  case  any  person  shall,  after  any  insolvent 
shall  have  become  entitled  to  the  benefit  of  the  Act| 
become  possessed  of  or  have  under  his  power  or  contni 
any  stock  in  the  public  funds,  or  any  legacy,  or  My 
other  property  whatsoever  belonging  to  such  insohMt 
or  held  in  trust  for  him,  or  to  which  such  insolvent  shaH 
be  in  any  way  entitled,  it  shall  be  lawful  for  the  Cooilf 
upon  application  of  any  assignee  or  creditor  of  the  in- 
solvent, to  cause  notice  to  be  given  to  such  perMXi 
directing  him  to  hold  the  said  property  till  the  said 
Court  shall  make  further  order  concerning  the  same, 
and,  thereupon,  it  shall  be  lawful,  for  the  said  Comt, 
further  to  order  such  person  to  deliver  over  such  pro- 
perty to  the  assignees  of  the  estate  and  effects  of  the 
insolvent,  for  the  general  benefit  of  the  creditors  of  such 
insolvent,  entitled  to  daim  under  the  judgment  entered 
up  by  order  of  the  Court 

The  Vice-Chancellor 
I  will  look  over  the  Act  and  see  what  construction 
ought  to  be  put  upon  it. 


29th  July. 


The  Vice-Chancellor: 
It  appears  to  me  that  the  first  set  of  assignees  have 
no  title  at  all  to  this  legacy.   Primd  facie,  by  the  as- 
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eignment  directed  to  be  made  by  an  insolvent  to  his 
ueigneesy  all  tbe  interest,  of  erery  kind,  ivhich  the  iii« 
solvent  has  at  the  time  of  his  dischai^,  passes  to  the 
assignees:  but  if,  after  his  final  dischaige,  any  property 
accnies  to  him,  it  can  only  be  obtained,  by  the  assignees, 
by  means  either  of  the  Court  of  Insolvency  permitting 
execution  to  be  taken  out  on  the  judgment  entered  up 
against  the  insolvent,  or  by  means  of  such  an  application 
to  the  Court  as  is  directed  by  the  Act,  in  the  case  of 
dbiei  in  actum  and  other  things  which  cannot  be  taken 
in  execution  under  the  judgment :  but,  in  order  to  give 
tiw  assignees  who  claim  the  future  effects,  any  title,  they 
inust  apply  to  the  Court,  and  nan  constat  that  this  ap- 
plication would  be  successful ;  and,  therefore,  till  appli- 
cation is  made  to  the  Court,  the  assignees  of  the 
insolvent  who  has  been  discharged,  have  no  interest 
against  the  assignees  who  came  in  since,  and  derive  title 
under  an  assignment  made  since  the  prior  assignment 
The  assignees  of  the  first  insolvency  would  not,  without 
application  to  the  Court,  have  the  choses  in  action  of  the 
insolvent  acquired  after  his  discharge.  The  assignment 
which  was  made,  by  the  insolvent,  to  his  second  as- 
signees, passed  to  them  the  actual  ckose  in  action  in 
dbpute ;  so  that  they  are  really  entitled  to  it.  It  is  not 
a  question  of  apportionment,  for  they  are  entitled  to  the 
wh<de  thing :  nan  constat  that  there  will  be  any  surplus: 
nan  constat  that  the  first  assignees  will  ever  make  any 
appfication  to  the  Court;  and  non  constat  that  the 
Court  would  ever  grant  such  application,  if  it  were 
made. 


1836. 
— .  ' 

Curtis 
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In  future  it  will  be  unnecessary  to  make  the  persons 
who  are  assignees  under  the  first  insolvency,  parties  to  a 
suit  where  the  assignees  under  the  second  insolvency  are 
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1836.  made  parties.  The  prior  Acts  are  repealed  by  7  Geo.  4, 
c.  57^  except  as  to  proceedings  commenced  under  those 
Acts. 

V. 

Sheffield.  s======sssss==ss=s==ss=ssss==sss=== 


1856  :  WOODY  ATT  t?.  GRESLEY. 

30th  July 

an  1st  August.  Q     ^^^^  treaty  for  the  marriage  of  Sir  Nigel  and  Lady 

Fraud,  Gresley,  it  was  ap^reed  that  estates  in  Worcestershire 

Receiver,  and  Herefordshire,  the  property  of  the  Lady,  and  2,609 iL 
On  themar-  South  Sea  Annuities  to  which  she  was  entitled, 

riage  of  Sir  M  under  her  grandfather's  will,  in  reversion  expectant  on 
and  Lady  G.  j^j^^jj     ^y^^  survivor  of  her  mother  and  aunt,  should 

two  settJemente  _         ,,01  ^    i-n        .    \  . 

were  executed :  ^  settled  for  her  separate  use  for  life,  and,  after  her 

b^one^asum    death,  for  the  benefit  of  the  younger  children  of  ibfi 

esta^s^in  inarriage ;  and  that  Sir  JVigel  should  grant,  out  of  liis 

the  ladjr's  pro-    estates  in  Staffordshire,  a  rentcbarge  of  800    a  year 

periy,were  con-  Lady  Greslev  for  life,  in  case  she  should  survive  him. 
veyed  to  trus-     _  x-  11  1 

tees  in  trust  pursuance  of  this  agreement,  by  indentures  of  the 

for  her  for  life,  13th  and  14th  of  June  1796,  Lady  Gresley's  estates 

in  tnist^OT^tlTe  ^^^^  vested  in  trustees  in  trust  for  her  separate  use,  for 

children  of  the  life,  and,  after  her  decease,  in  trust  for  Sir  JN^igel  for 

marnage,  and,  jjf^  ^j^j  ^f^^  ^j^^  decease  of  the  survivor  of  them,  in 

by  the  other,  '         ,                 ,    ,  ^ 

Sir  A^.  granted,  ^^ust  for  the  younger  children  of  the  mamage ;  and  the 

out  of  his  2,609/.  South  Sea  Annuities,  which  were  then  standing 

chw-^'to  Lady  name  of  the  Accountant-general  of  the  Court  of 

G.  for  life.  She,  Chancery  in  trust  in  a  cause  Moss  v.  Berrow,  were 

after  her  hus-    assiened  to  the  same  trustees  in  trust  for  the  separate 
band's  death,  ^ 
fraudulently  ob- 
tained a  transfer  of  the  stock,  and  sold  it  out :  and,  afterwards,  she 
assigned  her  life  interest  in  the  estates  in  JF,,  and  the  rentcharge,  to 
A.f  for  valuable  consideration,  but  with  notice  of  the  fraud.  Held 
that  the  rents  of  the  estates  in  IV^  and  the  rentcharge,  were  liable  to 
be  applied  to  replace  the  Btock ;  and  a  receiver  of  them  was  granted 
before  answer. 
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use  of  Lady  Gresley  for  life,  and,  after  her  death,  in 
trust  for  the  younger  children  of  the  marriage :  and,  by 
indentures  of  even  date,  to  which  the  trustees  of  the 
former  deeds  were  parties  and  which  recited  those  deeds. 
Sir  Nigel  granted  a  rentchai'ge  of  800  /•  a  year,  out  of 
his  estates  in  Staffordshire,  to  Lady  Gresley  for  life,  in 
case  she  survived  him. 


1836, 
»  ,  » 
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In  March  1808,  Sir  Nigel  died,  leaving  the  Defend- 
ant Sir  Roger  Gresley,  his  son,  and  a  daughter  (who 
afterwards  married  the  Defendant  Edward  Woodyatt) 
him  surviving.  In  1813  Lady  Gresley,  whose  mother 
and  aunt  were  then  dead,  but  which  was  unknown  to 
the  trustees  of  the  first-mentioned  settlement,  presented 
a  petition  in  the  cause  of  Ross  v.  Berrow,  setting  forth 
her  title  to  the  2,6092.  South  Sea  Annuities  under  her 
grandfather's  will,  but  suppressing  the  settlement  on  her 
marriage,  and  obtained  an  order  that  the  stock  should 
be  transferred  to  her;  and,  shortly  afterwards,  she  sold 
out  the  stock  and  applied  the  proceeds  to  her  own  use. 
The  fraud  thus  committed  by  Lady  Gresley,  remained 
undiscovered  until  the  time  after  mentioned. 


By  the  settlement  on  the  marriage  of  Mr.  and  Mre. 
Woodyatt,  dated  in  February  1822,  Mrs.  Woodyatt 
assigned  the  2,609  /.  South  Sea  Annuities,  subject  to 
Lady  Gresley'^  life-interest  therein,  to  the  Plaintiffs, 
Thomas  Woodyatt  and  Donald  Cameron,  in  trust  for 
Mr.  and  Mrs.  Woodyatt,  for  their  lives,  and,  after  the 
death  of  the  survivor  of  them,  in  trust  for  their  children. 
On  the  26th  of  June  1830,  Lady  Gresley  assigned  her 
life-interest  in  the  Worcestershire  and  Herefordshire 
estates,  and  the  rentcharge  of  800  Z.  a  year,  to  Sir  Roger 
Gresley,  as  a  security  for  5,000/.  which  he  had  paid  to 
her  or  on  her  account.    In  September  of  the  same  year, 
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Sir  Roger  informed  Mre.  WoO(fyait  that  be  had  raoently 
discovered  that  the  stock  had  been  sold  cmt  by  hit 
mother. 

The  bill,  which  was  filed  by  the  chikbai  of  Mr.  and 
Mrs.  Woodgatt  and  by  the  tinstees  of  their  settleaMnt^ 
alleged  that  the  Plaintifis  were,  entitled  to  have  the 
rents  of  the  estates  in  fVoreeUershire  and  HerrfardsMrt, 
and  the  rentcharge  of  800  L  a  year  applied,  daring 
Lady  Gresley'%  life,  to  replace  the  2,609/.  Soeth  Sea 
Stock ;  that  the  assignment  to  Sir  Roger  of  the  rents  of 
the  Worcestershire  and  Herefordshire  estates,  was  an 
assignment  of  a  merely  equitable  interest;  and  thsd, 
consequently,  the  same  was  posterior,  in  equity,  to  the 
equitable  right  of  the  Plaintiffs  to  have  those  rents  ap* 
plied  for  replacing  the  stock :  that  Sir  Roger,  prior  to 
the  execution  of  the  assignment,  or  before  he  advanosd 
the  5,000/.,  had  notice  that  his  mother  had  obtaiiied 
the  stock  in  violation  of  the  contract  on  her  marriagt 
and  of  the  trusts  of  the  settlement,  and,  therefore,  the 
Plaintifis  were  entitled  to  have  the  rentcharge,  as  wdl 
as  the  rents  of  the  Worcestershire  and  Merrfordskire 
estates,  applied  in  replacing  the  stock. 

The  bill  prayed  that  it  might  be  declared  that  the 
obtaining  of  the  2,609/.  stock,  by  Lady  Gresleg,  was  a 
fraud  on  her  marriage  contract  and  on  the  settlements 
of  June  1790,  and  that,  upon  obtaining  the  same,  she 
was  not  entitled  to  receive  the  rents  of  the  estates  comr 
prised  in  the  first-mentioned  settlement,  or  to  receive 
the  rentcharge  of  800/.  limited  to  her  by  the  second* 
mentioned  settlement,  but  that  those  rents  and  the  rent- 
charge  became  immediately  applicable  to  replace  the 
stock,  or  to  pay  the  proceeds  of  the  sale  of  it  (as  might 
be  most  advantageous^  to  the  infant  Plaintififs);  and 
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that  it  might  be  also  declared  that  the  assignment  of 
the  2eth  of  June  1830^  was  to  be  postponed  to  the  right 
of  the  Plaintiflfs  to  have  the  rentcharge  and  the  rents  of 
the  Worcestershire  and  Herefordshire  estates  applied  for 
the  pmpose  aforesaid :  and  that  an  account  might  be 
taken  of  tiie  rents  of  those  estates  and  of  the  rentcharge^ 
which  had  been  reoeived  by  Lady  and  Sir  Roger  Gresley 
since  the  former  obtained  the  stock ;  and  that  they  might 
be  decreed  to  apply  what  should  be  found  due  from 
them,  in  purchasing  and  transferring  2,609/.  South  Sea 
Annuities  into  the  names  of  the  trustees  upon  the  trusts 
of  thefirst-moitioned  settlement,  or  in  payment  to  them 
of  die  amount  of  the  proceeds  of  the  sale  of  the  stock,  as 
might  be  most  adrantageous  to  the  infant  Plaintiffs, 
and  that  the  proceeds  might  be  laid  out  in  the  purchase 
of  8,609/.  South  Sea  Annuities,  in  the  names  of  the 
trustees  upon  the  trusts  of  the  same  settlement ;  and 
that  the  rents  of  the  Worcestershire  and  Herefordshire 
estates,  and  the  rentcharge  then  due  or  thereafter  to 
become  due,  might  be  applied  in  such  purchase  and 
transfer,  or  in  the  payment  of  the  proceeds  of  the  sale 
of  the  stock :  and  that  Lady  and  Sir  Roger  Gresley 
might  be  restrained  from  distraining  for  or  taking  pro- 
ceedings at  law  to  recover  those  rents  or  the  rentcharge, 
and  from  receiving  the  same,  and  that  a  receiver  might 
be  appointed  thereof. 


1836. 

WOODYATT 
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The  Plaintiffs  now  moved,  before  answer,  for  an  in- 
junction and  receiver,  as  prayed  by  the  bill. 


The  motion  was  supported  by  affidavits,  verifying 
certain  letters  written  by  Sir  Roger  OresUy  to  Mrs. 
Woodyattf  and  which  showed  that,  prior  to  the  assign- 
ment of  June  1830,  he  had  notice  of  the  fraud  com- 
mitted by  his  mother. 
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Mr.  TreJare,  for  the  Plaintifis,  and  Mr.  Kmgii  foe 
the  trustees  of  the  first-mentioned  setUemeBt,  said,  with 
respect  to  Lady  Gresley,  that  a  party  to  a  maniage 
contract  who  violated  any  of  the  provisions  of  it,  was 
not  entitled  to  take  any  benefit  under  it:  and,  with 
respect  to  Sir  Roger,  that  the  assignment  of  June  1890, 
passed  to  him  a  mere  equitable  interest  in  the  rents  erf*  the 
Warcesierskire  and  Herrfordskirt  estates^  and,  conse- 
quently, he  took  them  subject  to  all  the  equities  to 
which  they  were  liable  before  the  aasignmmt;  that, 
although  he  took  the  legal  estate  in  the  rentehaige,  he 
took  it  with  notice  that  the  stock  had  been  sold  out  in 
violation  of  the  trusts  of  the  settlement,  and,  conse- 
quenUy,  the  rentchaige,  as  well  as  the  rents,  were  liabk 
to  be  applied,  as  against  him,  to  repurchase  the  stock. 
Priddy  v.  Rase  (a).  Ex  parte  Twrpim,  (6),  JEur  parU 
King  (c). 

Sir  Charles  WethereU  and  Mr.  Hayter,  for  Sir  Roger 
Gresleyy  said  that  a  breach  of  trust  created  only  a  simple 
contract  debt ;  and  that  Priddy  v.  Rose  differed,  mate- 
rially, from  tbe  present  case ;  for  there  the  annuitants 
were  PlaintiflTs,  and,  consequently,  the  interference  of 
the  Court  was  asked  by  the  parties  who  had  taken  as- 
signments, from  the  husband,  of  part  of  the  funds  agreed 
to  be  settled,  without  inquiring  w*hether  the  husband 
had  fully  performed  his  covenant ;  but,  in  this  case,  the 
interference  of  the  Court  was  asked  against  the  party 
who  had  taken  the  assignment:  that  it  was  not  the 
practice  of  the  Court  to  appoint  a  receiver  before  answer, 
except  under  peculiar  circumstances,  which  did  not  exist 
in  this  case. 


^      ^  ' 

WoonvATT 
r. 

GbESL£T. 


(fl)  3  Mcr.  86.  (h)  Mont.  Rep.  443,. 

(r)  2  Mont.  &  Ayrt.  410. 
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Mr.  Bird  appeared  for  Lady  Gresley^  and  said  that 
he  was  instructed  not  to  offer  any  opposition  to  the  mo- 
tioQy  Lady  Gresley  being  willing  that  her  income  under 
the  settlements  executed  on  her  marriage,  should  be 
applied  to  make  good  the  stock. 

The  Vice-Chancellor  : 

The  peculiarity  of  this  case  consists  in  this :  that  it  is 
sought,  with  respect  to  what  may  be  called  the  fraudu- 
lent abstraction  of  the  sum  of  2,609/.  South  Sea  Annui- 
ties, which  was  one  subject  of  the  settlement  of  June 
1796,  to  proceed  against  the  person  who,  at  law,  has 
become  entitled  to  the  rentcharge  granted  by  the  settle- 
ment of  even  date,  and  also  against  the  possession  of 
the  lands  of  which  the  legal  estate  is  vested  in  persons 
who  represent  the  trustees  of  the  first-mentioned  settle- 
ment. The  question  then  is,  inasmuch  as,  by  the  first 
settlement  of  1796,  Lady  Gresley  professed  to  assign 
the  South  Sea  Annuities  on  the  trusts  of  that  settle- 
ment, and,  afterwards,  at  the  time  when  her  right  to 
those  annuities  had  come  into  possession,  obtained  a 
transfer  of  them  to  herself,  whether  the  Plaintiffs  have 
not  an  equity,  as  against  the  other  subjects  of  that  set- 
tlement and  the  rentcharge  created  by  the  settlement  of 
even  date,  to  be  reimbursed  in  respect  of  that  abstraction 
of  the  annuities. 

It  is  die  settled  practice  in  bankruptcy,  where  the 
tenant  for  life  of  a  trust  fund  has  improperly  obtained 
possession  of  it  and  withdrawn  it  from  the  settlement, 
and  afterwards  becomes  bankrupt,  to  direct,  when  proof 
is  made  in  respect  of  the  fund  under  the  commission, 
that  the  trustees  shall  receive  the  interest  of  the  divi- 
dends made  on  the  sum  proved,  and  apply  it  to  make 
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1B36.  good  tlie  fell  amomit  of  the  fund.  One  of  the  lastcaaefl 
was  Ex  parte  King,  in  which  an  order  was  made  by  me, 
WooDTATT  directing  proof  to  be  made  for  the  amount  oi  the  som 
Grbslit  abstracted ;  but  there  was  no  directim^  m  the  ofder,  dial 
the  interest  of  the  dividends  made  on  the  sum  prorodi 
should  be  paid  to  the  trustees  of  the  will,  in  order  to 
make  good  the  loss  occasioiied  by  the  bankmptcy. 
There  was  an  appeal  finom  that  order  to  the  hotds  Com- 
missioners ;  and  it  was  consideied  to  be  quite  dear  thai 
the  order  was  wrong }  and  it  was  rectified  by  diiecting 
that  it  should  be  part  of  the  order  that  the  trustees 
should  receive  and  invest  the  interest  <^  the  dividends 
until  the  full  amount  of  the  sum  proved  should  have 
been  made  up.  The  case  of  Ex  parte  MUfard(d)  went 
further ;  for  there  Lord  Thurlaw  directed  that  the  trus- 
tees of  the  settlement,  to  whom  the  bankrupt  had  not 
paid  a  sum  of  money  which,  by  the  settlement,  he  had 
covenanted  to  pay,  should  be  at  liberty  to  retain  an 
annuity  and  the  dividends  of  a  sum  of  stock  which  weie 
two  of  the  subjects  of  the  settlement,  and  to  which  the 
bankrupt  was  entitled  for  life,  besides  giving  other 
directions  which  were  tantamount  to  that  direction  to 
which  I  have  alluded  in  Ex  parte  King.  In  Ex  parte 
Mitford,  therefore,  the  jurisdiction  in  bankruptcy  eii- 
traded  the  right  of  the  trustees  to  odier  fends  Am 
those  which  were  the  subject  of  the  abstraction:  and 
Lord  Thurlow  clearly  thought  that  those  other  fends  to 
which  the  bankrupt  was  entitled,  having  been  made 
subject  to  the  trusts  of  the  settlement,  did,  as  far  as  the 
bankrupt  had  an  interest  in  them,  become  liable  to  make 
good  the  fraud  which,  in  one  sense,  the  bankrupt  had 
committed,  by  not  paying  the  sum  of  money  which  he 
had  covenanted  to  pay  to  the  trustees. 

((/)  3  Bro.  C.  C.  398 ;  and  see  3  Mer.  105. 
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Now  the  only  difference  between  this  ease  and  Ex 
parte  BiUfard,  is  that  there  die  peraonB  who  were  ap- 
plying to  make  the  proof  in  bankruptcy^  had  the  legal 
doinimoo  over  the  other  fund  which  was  the  subject  of 
the  wttlement  But  here  the  trustees  have  no  domi* 
nioo  over  die  rentchaige :  and^  with  respect  to  Lady 
GraiefB  own  estates  which  were  comprised  in  the  ferst 
settlement,  the  trustees  have,  merely,  the  legal  estate  in 
Ihem;  but  they  have  no  possession;  and  they  could 
not  recover  possesnon  unless  they  brought  an  action  of 
ejectment  Then  the  question  will  be,  whether,  with 
respect  to  the  rentcharge,  there  is  not  an  equity,  on  the 
part  of  those  who  claim  under  the  first  settlement  of 
i796,  to  say  that  Lady  Grei/ey,  and  her  son,  who 
olaims  under  her  with  notice  of  the  fraud  that  she  has 
Goomutted,  are  not  liable  to  make  good  the  loss  occa- 
sioned by  that  fraud,  out  of  the  rentcharge,  as  well  as 
out  of  the  rents  to  which  she  vras  entitled  under  the  first 
settlement. 


1^36. 

WOOOYATT 

Otttsur. 


Now,  if  I  were  to  hold  otherwise,  I  should  be  holding, 
in  eflfectf  that  it  is  competent  to  a  person  to  derive  a 
benefit  under  a  deed,  and,  at  the  same  time,  to  shrink 
fipom  the  perfonnance  of  a  duty  imposed  by  that  deed. 
Becaose,  when  Lady  Oresky^  by  the  first  settlement  of 
1796,  grantedf  bargained  and  assigned  the  South  Sea 
Annuities,  those  words,  in  a  court  of  equity,  wm 
equivalent  to  a  covenant,  on  her  part,  that,  when  the 
opportunity  arrived,  by  the  death  of  her  mother  and 
aunt,  she  would  make  those  annuities  subject  to  the 
trusts  of  the  settlement ;  and  it  would  be  inconsistent 
with  the  rules  of  a  court  of  equity  if  I  were  to  say  that 
that  legal  rentcharge  was  not  liable  to  make  good  her 
default.  If  Lady  Gresley  were  opposed  to  the  relief 
which  is  prayed  against  her,  and  this  transaction  between 
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herself  and  her  son  had  not  taken  place,  I  should  hare 
taken  it  to  be  quite  clear,  inasmuch  as  the  deed  under 
which  she  derived  the  rentcharge,  bore  even  date  with 
that  by  which  she  assigned  her  reversionary  interest  in 
the  South  Sea  Annuities,  and  also  recited  and  referred 
to  it,  and  was  part  of  the  very  transaction  of  the  marriage 
contract,  that  the  subject  ought  to  be  considered  pre- 
cisely in  the  same  way  as  if  Sir  Nigel  Gresley  had  made 
a  settlement  of  his  own  S/o^or^isAir^  estates  by  the  very 
deed  which  contained  the  assignment  of  the  South  Sea 
Annuities.   The  two  deeds  formed  but  one  settlement. 

Then  if  an  equity  would  arise  as  against  Lady 
Gresley,  the  question  is  whether,  under  the  circum* 
stances  of  this  case,  it  does  not  exist  as  against  Sir 
R.  Gresley.  The  letter  which  he  wrote  to  Mrs.  Waodr 
yait  shows  that,  at  the  time  when  he  entered  into  the 
transaction  with  his  mother  which  terminated  in  his 
taking  the  deed  of  June  1830,  he  was  aware  of  what 
she  had  done :  because  it  contains  words  to  this  effect : 
"  With  regard  to  the  South  Sea  Stock  to  which  you 
allude  and  which  amounted  to  2,609/.,  I  can  find  no 
account  of  it  since  the  1st  of  April  1812.  I  made  all  the 
inquiries  possible  when  I  made  the  arrangements  with 
my  mother,  and  found  that  it  had,  at  some  time  which 
I  could  not  precisely  ascertain,  been  fraudulently  sold 
out  by  my  mother.''  Therefore  he  does  confess  that, 
at  the  time  when  he  was  dealing  with  his  mother, 
he  had  made  some  inquiries  as  to  what  had  be- 
come of  the  very  fund,  and  that  he  discovered  that 
it  had  been  dealt  with  in  the  manner  which  he 
mentions.  I  cannot  therefore  but  think  that  that 
equity  which  would  have  existed  against  the  mother, 
exists  against  the  son.  And  the  observation  appUes 
with  much  more  force  with  respect  to  the  estates  in 


1836. 
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Worcestershire  and  Herefordshire^  than  with  respect 
to  the  rentcharge ;  because,  with  respect  to  them,  the 
legal  estate  is  in  the  trustees,  and  this  Court  might 
speedily  put  the  trustees  in  possession  of  those  estates, 
by  directing  them  to  bring  an  ejectment  against  Sir 
R.  Gresley. 


1836. 


WOODYATT 
V. 

Greslbt. 


Then  the  only  question  is  whether,  there  being  an 
equity  existing,  this  Court  is  not  called  on  to  interfere 
as  soon  as  it  can,  in  order  to  haye  the  fund  which  Lady 
iiresley  has  abstracted,  restored ;  especially  as  the  con- 
tinuance of  the  fund  depends  on  her  life.  In  my  opi- 
nion it  would  be  a  very  improvident  administration  of 
the  equity  of  this  Court  to  say  that,  upon  these  facts^ 
appearing,  as  they  do,  in  the  Plaintiff's  affidavit. 
Sir  R.  Gresley  shall  be  allowed  to  continue  to  receive 
the  rents.  My  opinion,  therefore,  is  that,  although 
this  case  now  stands  only  upon  bill  filed  and  affidavits, 
without  an  answer,  I  must  grant  the  injunction;  and 
the  receiver  is  merely  ancillary  to  the  injunction. 


SPROULE  V.  PRIOR. 

The  Plaintiff  was  a  pecuniary  legatee  under  the  will 
of  WiUiam  Phelps,  who,  after  making  his  will,  agreed   Marshalling  of 
to  purchase  an  estate  in  Gloucestershire,  and  died  leav-  Assets. 
ing  the  greater  part  of  the  purchase-money  unpaid  :  and,  Legatee. 

A.  agreed  to 

purchase  an  estate,  and  died  leaving  the  greater  part  of  the  purchase- 
money  unpaid.  The  Court,  at  the  suit  of  a  legatee  under  A.*s  will, 
ordered  his  assets  to  be  marshalled,  on  account  of  the  vendor's  lien 
for  the  unpaid  purchase-money. 


1836: 
30th  July 
and  2d  Nov. 
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and,  on  his  death,  the  estate  descended  to  W.  Lam 
Phelps,  his  heir-at-law.  The  Defiendanta  weie  the 
personal  representatiye  of  WtUiam  Phelps  and  the 
deyisees  of  WWiam  Law  Phelps. 

The  bill  insisted  that,  if  W.  Phdps'n  perwmml  estate 
should  not  be  sufficient  to  pay  the  remainder  of  the  par- 
chase-money  for  the  estate  contracted  for,  and  also  the 
legacy  to  which  the  plaintiff  was  entitled,  the  assets  of 
WilHam  Phelps  ought  to  be  marshalled  and  the  defi- 
ciency raised  by  sale  or  mortgage  of  the  estate. 

Mr.  fVahefield  and  Mr.  K.  Parker  appeared  for  the 
Pkuntiff. 

Mr.  Kn^ht  and  Mr.  Bethell,  for  the  Defaidants, 
the  devisees  of  W.  Law  Phelps : 

The  right  which  a  vendor  has  to  resort  to  the  estate 
for  payment  of  the  purchase-money,  does  not  extend  to 
third  persons :  the  lien  is  given  for  the  benefit  of  the 
vendor  alone.  This  Court  never  marshals  the  assets  of 
a  testator,  except  where  a  party  having  a  contract 
which  entitles  him  to  resort  to  whichever  he  [deases  of 
two  funds,  disappoints  another  who  has  aright  to  resort 
to  only  one  of  those  funds.  A  vendor  cannot,  at  his 
election,  have  recourse  to  his  lien.  It  does  not  arise 
out  of  contract,  but  is  given  to  him  in  subsidiMm 
merely,  that  is,  in  order  to  liable  him  to  obtain  pay- 
ment if  it  cannot  be  obtained  according  to  the  contract 
He  cannot,  as  soon  as  the  purchase-money  is  due,  resort 
to  the  estate  for  payment  of  it.  Cappin  v.  Ccppin  (a), 
PoUexfen  v.  Moore  (J).  The  lien  has  never  arisen,  where 

(a)  2  P.  W.  291. 

(b)  3  Atk.  272.   See  the  observations  on  the  two  cases 
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the  purchase-money  has  been  forthcoming.   Here  the  1836. 
purchase-money  is  ready,  and  has  been  always  forth- 
coming. 


Mr.  Jacob  and  Mr.  Abraham^  for  the  personal  repre- 
sentative of  William  Phelps^  cited  Headley  v.  Read- 
head{c)f  and  Hamilton  t.  Worley  (d). 

The  Vice-Chancellor  : . 

I  shall  reserve  my  judgment  until  I  have  had  an 
opportunity  of  looking  into  the  cases. 


Sproulb 

V. 

Prior* 


The  Vice-chancellor  : 

The  only  question  that  I  have  to  decide  in  this  case,       sd  Nov. 
is  whether  the  Uen  which  a  vendor  has  for  the  purchase- 
money,  subjects  the  assets  of  the  purchaser  to  be  mar- 
shalled on  behalf  of  a  legatee. 

In  Coppin  v.  Coppin  (a),  which  was  decided  by  Lord 
King  in  1725,  the  heir  of  a  purchaser  who  had  not  paid 
the  whole  purchase-money,  happened  to  be  the  unpaid 
vendor ;  and  it  seems  to  have  been  held  that,  as  against 
general  creditors,  the  vendor  should  be  paid  the  residue 
of  the  purchase-money,  out  of  the  purchaser's  personal 
estate,  and  that  there  should  be  no  marshalling  of  assets 
in  their  favour  against  him.  But  Lord  Kvt^s  reason 
for  so  deciding,  is  not  stated  in  either  of  the  reports. 

above  cited,  in  a  Sugd.  Vend.  p.  67,  et  scq, ;  and  2  Myl.  & 
Keen,  645.  See  also  Trimmer  v.  Bayne^  9  Ves.  209 ;  Mack- 
reth  V.  SymmonSf  15  Ves.  329;  Selby  v.  i$e%,  4  Russ.  336 ; 
and  Wythe  v.  Henniter^  2  Myl.  &  Keen,  635. 

(c)  Coop.  50.  (a)  Ca  Cha.  28.    S.  C. 

id)  2  Ves.  jun.62.  See 65.  2  P.  W.  291. 
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Lord  Ilardwicke  decided  Pollexfen  v.  Moore  (i)  ia 
1745.  If  the  report  in  Atkins  is  right,  he  did  express 
an  opinion  that  the  equity  of  the  unpaid  vendor  would 
not  extend  to  a  third  person :  but  it  is  clear  from  the 
decree  given  in  Mr.  Sanders's  note,  from  the  registrar's 
book,  that  he  did  not  so  decide.  It  may  he  true  that 
what  Sir  £•  Sugden  states  in  pages  69  and  70  of  the  last 
edition  of  his  valuable  work  on  vendors  and  purchasers, 
was  the  reason  for  making  the  decree  in  opposition  to 
the  dictum :  but  whether  it  were  so  or  not,  it  is  certain 
that  the  decree  does  not  support  the  opinion,  though  it 
may  have  been,  for  the  reason  supposed,  not  inconsistent 
with  it. 

Our  early  reports  show  that  much  time  elapsed  before 
principles  became  settled;  and  eminent  judges,  who 
acknowledged  a  general  principle,  seem  to  have  been 
timid  in  deducing  legitimate  conclusions  from  it.  In 
Austen  v.  Halsey  (c),  which  came  before  Lord  Eldon  in 
1801, the  general  question  was  discussed,  but  not  decided; 
for  a  decision  upon  it  was  not  necessary,  though  we  may 
fairly  infer  what  his  opinion  was  :  and,  in  Mackreth  v. 
Symmons  (d),  in  1808,  Lord  Eldon  said  that  the  deci- 
sion in  Coppin  v.  Coppin  required  a  good  deal  of  consi- 
deration, and  that  the  case  was  anomalous.  But,  in 
Trimmer  Y.  Bayne  (e).  Sir  W.  Grant/m  1803,  expressly 
decided  that,  as  against  the  heir  of  the  purchaser  who 
had  not  paid  his  whole  purchase-money,  the  assets 
should  be  marshalled  in  favour  of  legatees.  In  Headby 
V.  Readhead(f)  in  1812,  the  same  learned  judge  de- 
cided upon  the  same  principle,  as  between  the  devisee 


1836. 


Sproulb 
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Prior. 


(b)  3  Atk.  272.  {e)  Q  Ves.  20f). 

(c)  G  Vcs.  475.  (/)  Coop,  5a 

(d)  15  Ves.  339.  345. 


CASES  IN  CHANCERY. 


103 


of  the  estate  not  paid  for  and  the  legatees  of  the 
devisor.  And,  in  1828,  Sir  John  Leach,  upon  a  review 
of  all  the  cases,  decided,  in  the  case  of  Selby  v.  Selby  (ff), 
that,  as  between  the  devisee  of  the  estate  not  wholly 
paid  for  and  the  creditors  of  the  devisor,  the  rule  of 
marshalling  should  be  applied. 

In  the  present  case,  the  purchased  estate  not  wholly 
paid  for,  has  descended.  The  weight  of  authority  is 
abundantly  in  favour  of  holding  that  the  lien  of  the 
vendor  must  be  subjected  to  the  ordinary  rule  of  mar- 
shalling assets ;  and  the  decree  in  the  present  case  must 
be  framed  upon  that  principle. 

My  decision,  I  admit,  is  contrary  to  the  decision  in 
Cappin  V.  Coppiu,  and  to  the  dictum  in  Pollexfen  v. 
Moore.  But  I  must  say  of  them,  as  Lord  Etdouy  in 
AJdrich  v.  Cooper  (i),  said  of  Robinson  v.  Tonge,  they 
are  not  rec<mcileable  with  the  general  class  of  cases, 
and,  besides  that,  they  have  been  positively  over- 
ruled. 


1836. 


Sproule 
Phyob. 


ig)  4  Russ.  336. 


(k)  8  Ves.  397- 


SPENCER  V.  THE  LONDON  AND  BIRMING-  1836: 

HAM  RAILWAY  COMPANY.  4th  August. 

The  Bill  stated  that  the  Plaintiff,  E.  Ward,  was  pos-  jSS. 
sessed  of  a  coach-house  and  stable,  situate  in  Granby-    ^  — 
mews,  in  the  parish  of  St.  Pancras,  Middlesex,  for  the  S  j^y- ju^^ig^^ 
remainder  of  a  term  of  97  years,  and  that  the  Plaintiff,  suffer  an  injury 

from  a  public 

nuisance  quite  distinct  from  that  done  to  the  public  at  large,  the 
Court  will  entertain  a  bill  filed  by  those  individuals  to  be  relieved 
from  the  nuisance. 

Vol.  VIII.  o 
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Spencer 

V. 

London  and 
Birmingham 
Railway 
Company. 


J.  Spencer,  occupied  the  same  as  tenant  thereof  firom 
year  to  year  to  the  Plaintiff,  JS.  Ward,  at  the  ycady 
rent  of  22/.,  and  carried  on  the  business  of  a  coach- 
master  or  hackneyman  and  livery  and  bait  stable-keeper, 
and  used  the  premises  for  the  purposes  of  his  business, 
and  that  he  was  induced  to  rent  the  same  from  their 
proximity  to  the  Hampstead-roctd,  and  the  advantage  of 
the  easy  access  which  was  therefrom  to  that  road 
through  Granby-street ;  and  that  he  had  derived  great 
profit  from  the  occupation  of  the  premises  in  conse- 
quence of  the  convenience  of  the  situation  and  the  easy 
access  therefrom  to  the  Hampstead-roadi  that  the  only 
direct  means  of  communication  between  Granhy-mewi 
and  the  Hampstead-road,  was  through  Grimby^streei, 
and  such  communication  was  of  great  use  and  conveni- 
ence to  Ward  and  the  other  inhabitants  of  Granhy- 
street,  some  of  whom  were  tenants  of  houses  therein,  in 
which  Ward  had  a  beneficial  interest;  and  that  the 
value  of  the  coach-house  and  stables  and  other  houses 
in  Granby-street,  was  very  much  increased  by  the  direct 
communication  through  that  street  to  the  Hampstead- 
road,  and,  in  particular,  that  the  carriages  and  horses 
belonging  to  Spencer  had  frequent  occasion  to  pass 
through  Granby-street  to  and  from  the  Hampsttad- 
road ;  that,  by  the  Act  for  making  the  railway,  it  was 
enacted  that,  in  all  cases  wherein,  in  the  exercise  of  any 
of  the  powers  by  the  Act  granted,  any  part  of  any  car- 
riage or  horse  ix>ad  should  be  found  necessary  to  be  cut 
through,  raised,  sunk,  taken  or  so  much  injured  as  to 
be  impassable  or  inconvenient  for  passengers  or  car- 
riages, or  the  persons  entitled  to  the  use  thereof,  the 
Railway  Company  should,  at  their  own  expense,  before 
any  road  should  be  so  cut  through,  raised,  sunk,  takaa, 
or  injured  as  aforesaid,  cause  another  good  and  suffi- 
cient road  (as  the  case  might  require)  to  be  set  out  and 
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made  instead  thereof,  as  conTenient  for  passengers  and 
carriages  as  the  road  so  to  be  cut  through,  raised,  sunk, 
taken  or  injured  as  aforesaid,  or  as  near  thereto  as  might 
be:  and  it  was  further  enacted  that  the  Company 
should,  at  their  own  costs  and  charges,  within  two 
years  from  the  passing  of  the  Act,  make  and,  for  ever 
thereafterp  keep  in  repair  a  good,  substantial  brick 
bridge  over  the  railway  authorized  to  be  made,  in 
Granbystreet,  so  as  to  leave  such  street  of  its  then 
width  and  uninterrupted. 


1836. 
<      .  ' 

Spencer 
o. 

London  and 
Birmingham 
Railway 
Company. 


The  bill  further  stated  that,  about  April  183G,  the 
Railway  Company  began  to  construct  their  railroad 
under  Grcmby-street,  and  that,  about  the  Ist  of  June 
1836,  they  completely  cut  through  and  across  the  whole 
of  that  street,  and  entirely  stopped  up  the  carriage  and 
horRe-road  through  it,  and  that,  thereby,  all  access 
through  it  to  the  Hampstead'road  for  horses  and  car- 
riages, was  wholly  obstructed ;  and  that  the  street  and 
the  horse  and  carriage  road  through  the  same,  were  so 
much  injured  as  to  be  wholly  impassable  for  horses  or 
carriages,  and  impassable  or  inconvenient  for  foot  pas- 
sengers :  that  the  Railway  Company  might  have  con- 
structed the  bridge  so  as  to  carry  the  railway  under 
Omnby^street  without  stopping  the  horse  and  carriage  way 
through  that  street,  and  that,  before  cutting  through  or 
stopping  up  the  road,  they  ought  to  have  made,  instead 
thereof,  another  good  and  suflScient  road  with  a  direct 
access  for  horses  and  carriages  from  Granby^treet^  into 
the  Hampsteadrroad,  as  convenient  for  passengers  and 
carriages  as  the  road  througa  the  street  so  cut  through : 
that  the  Railway  Company,  before  cutting  through  the 
street,  had  not  caused  any  road,  passage  or  means  of 
communication  whatever  for  horses  and  carriages  or 
convenience  for  passengers  to  be  set  out  or  made  instead 
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the  PlaintiffB,  and  especially  by  Speticer,  by  their  neg- 
lectiog  80  to  do ;  and  that  the  Railway  Company  might 
be  decreed  to  make  and  set  out  a  proper  road  or  com- 
fflunication  for  horses  and  carriages  and  passengers 
abog  Granhf^treet,  so  as  that  convenient  access  through 
it  for  horses,  carnages  and  passengers  into  the  Hamp- 
iteadrroad,  might  be  made ;  and  that  an  account  might 
be  taken  of  all  sums  of  money  which  Spencer  had  been 
obUged  to  expend  by  reason  of  the  street  having  been 
cat  through,  and  of  all  loss  and  damages  sustained  by 
the  Plaintiffs  or  either  of  them  by  reason  of  the  cutting 
through  and  stopping  up  of  the  horse  and  carriage  road 
ag  aforesaid :  and  that  the  Company  might  be  decreed 
to  pay  to  the  Plaintiffs  the  amount  which  should  be 
found  due  to  them  respectively  on  taking  the  account ; 
and,  in  the  meantime,  that  the  Company^  their  servants 
and  agents,  might  be  restrained  from  cutting  through 
or  injuring,  and  from  continuing  to  cut  through,  stop 
up  and  injure  the  horse  and  cairiage  road  leading  through 
Granbj/'Street  to  the  Hampstead^oad. 

The  Defendants  demurred  generally  to  the  bilL 

Mn  Wigram  and  Mr.  Booth,  in  support  of  the  de- 
murrer, said  that  the  nuisance  complained  of  by  the 
bill,  was  a  public  nuisance,  and  therefore,  the  relief 
prayed  ought  to  have  been  sought  by  information  and 
not  by  bill.  Haines  v.  Baker  (a),  Attorney-General 
V.  CUaver  (6),  Mit£  Treat  144. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Stuart  appeared  in 
support  of  the  bill. 

The  Vice-Chancellor  : 

The  question  is,  whether  a  case  is  not  stated  on  whicL 

some  relief  might  be  granted  ? 

{a)  Anib.  15B.  (A)  18  Vos.  211. 
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thercofi  so  as  to  preserve  the  communicaticm  between 
the  said  street  and  the  Hampstead-road :  that  the  Com- 
pany threatened  and  intended  to  proceed  to  extend  the 
cutting  across  the  street  so  as  to  make  the  same  of 
double  the  width  which  the  same  then  was,  and  to  cut 
across  the  whole  of  the  street  to  the  depth  of  15  feet 
and  for  a  breadth  of  40  feet:  that,  m  consequence  of 
the  street  being  so  stopped  up  and  cut  through,  the 
Plaintiff,  Spencer,  had  lost  the  direct  communication  for 
his  carriages  and  horses  with  the  Hampstead-^oad,  and 
the  only  means  of  communication  or  access  then  left  for 
carriages  and  horses  from  Chrcaiby^treet  to  the  Hamp^ 
stead-road,  was  by  means  of  a  very  circuitous  and  dan- 
gerous unpaved  road,  called  Harringtm-street  i  that, 
in  consequence  of  the  direct  communication  between 
the  Hampstead  road  and  Chranhy'mews  being  stopped 
up.  Spencer  had  lost  nearly  the  whole  of  his  business : 
that  the  Railway  Company  began  to  cut  through 
Granby-street,  without  any  previous  notice  of  their  in- 
tention  so  to  do,  and  Spencer*s  servants,  on  returning 
home  at  night,  being  unaware  of  the  operation,  his 
coach  and  horses  were  overturned  in  the  cutting  and 
very  considerably  injured,  so  that  he  had  been  obliged 
to  expend  considerable  sums  of  money  in  repairing  the 
damage  thereby  occasioned. 


The  bill  prayed  that  it  might  be  declared  that  the 
Railway  Company  were  bound,  pursuant  to  the  provi- 
sions of  the  Act,  before  the  horse  and  carriage  road 
through  Granbystreet  was  cut  through,  stopped  up  and 
injured,  to  have  caused  another  good  and  sufficient  road 
to  be  set  out  and  made  instead  thereof,  as  conveni^t 
for  passengers  and  carriages  as  the  road  so  cut  throi^ 
and  stopped  up,  or  as  near  thereto  as  might  be,  and  that 
they  were  bound  to  make  good  the  loss  sustained  by 
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the  PlaintiffB,  and  especially  by  Speticer,  by  their  neg- 
lecting so  to  do ;  and  that  the  Railway  Company  might 
be  decreed  to  make  and  set  out  a  proper  road  or  com- 
mmucation  for  horses  and  carriages  and  passengers 
along  Chranby^treet,  so  as  that  convenient  access  through 
it  for  horses,  carriages  and  passengers  into  the  Hamp- 
siead-roadj  might  be  made ;  and  that  an  account  might 
be  taken  of  all  sums  of  money  which  Spencer  had  been 
obliged  to  expend  by  reason  of  the  street  having  been 
cut  through,  and  of  all  loss  and  damages  sustained  by 
the  Plaintiffs  or  either  of  them  by  reason  of  the  cutting 
through  and  stopping  up  of  the  horse  and  carriage  road 
as  aforesaid  :  and  that  the  Company  might  be  decreed 
to  pay  to  the  Plaintiffs  the  amount  which  should  be 
found  due  to  them  respectively  on  taking  the  account ; 
and,  in  the  meantime,  that  the  Company^  their  servants 
and  agents,  might  be  restrained  from  cutting  through 
or  injuripg,  and  from  continuing  to  cut  through^  stop 
up  and  injure  the  horse  and  cairiage  road  leading  through 
Granby-street  to  the  Hampstead-road. 

The  Defendants  demurred  generally  to  the  bilL 

Mr.  Wigram  and  Mr.  Booth,  in  support  of  tlic  de- 
murrer, said  that  the  nuisance  complained  of  by  the 
bill,  was  a  public  nuisance,  and  therefore,  the  relief 
prayed  ought  to  have  been  sought  by  information  and 
not  by  bill.  JBaiMs  v.  Baker  (a),  Attorney-General 
y.  Cleaver  (6),  Mitf.  Treat  144. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Stuart  appeared  in 
support  of  the  bill. 

The  Vice-Chancellor  : 

The  question  is,  whether  a  case  is  not  stated  on  which 

some  relief  might  be  granted  ? 

(a>  Amb.  158,  (ft)  18  Vcs.  211. 
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The  power  of  the  Court  to  grant  that  species  of  in- 

'  '    junction  which  Lord  Eldon  granted,  namely,  restraining 

Sp£«ceb      ^  party  from  allowing  a  thing  to  continue,  and  which 

,  ^'  has  the  effect  of  makmg  him  take  some  active  measures, 
London  and  ^  ^ 

Birmingham  I^&s        smce  recognized  and  acted  on  (c) ;  and  I  don't 

Railway  gee  why,  if  that  species  of  negative  injunction  has  been 
OMPANT.  adopted,  it  should  not  be  adopted  here,  so  as  to  prevent 
the  parties  from  continuing  the  excavation  in  its  present 
state,  and  from  making  the  excavation  greater.  The 
injunction  asked  for,  as  far  as  it  restrains  the  Defend- 
ants from  widening  the  excavation,  is  quite  of  the 
common  sort :  but  so  far  as  it  seeks  to  prevent  its  con- 
tinuance, it  is  of  a  negative  kind,  but  it  has  been 
adopted  by  Lord  Eldon. 

With  respect  to  the  nature  of  the  grievance,  all  the 
inhabitants  of  Granby-mews,  as  it  appears  to  me,  suffer 
a  species  of  injury  quite  distinct  from  that  done  to 
His  Majesty's  subjects  in  general.  If  the  excavation 
were  much  widened,  it  might  prevent  all  ingress  to  and 
egress  from  Granhy-mewSj  by  horses  and  carriages; 
and  individuals  residing  in  the  Mews,  might  be  wholly 
blocked  up,  by  naiTOwing  the  isthmus  to  an  extent 
which  would  prevent  their  entrance  into  the  wider  world 
beyond  them.  This  is  an  injury  different  from  that 
done  by  these  works  to  individuals  in  general.  The 
question  is,  whether  there  is  not  some  species  of  mis- 
chief done  or  intended  to  be  done,  in  respect  of  which 
these  individuals  have  a  right  to  apply.  It  is  plain 
that  Spencer  might  have  recovered  for  the  injury  he 
suffered,  if  he  had  brought  an  action.  I  do  not  mean 
to  say  that  he  may,  therefore,  recover  in  equity ;  but  it 
does  appear  to  me,  in  respect  of  what  has  been  done 


(c)  See  Raukin  v.  Husicisson,  ank^  vol.  4,  p.  13. 
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and  may  be  done,  that  these  individuals  have  a  special 
right  quite  distinct  from  that  of  the  public  at  large. 
As  I  think,  therefore,  that  some  relief,  though  not  all 
that  is  prayed  by  the  bill,  may  be  given.  The  conse- 
quence is  that  I  must  overrule  the  demurrer.* 

.  *  The  defendants  appealed,  but,  before  the  appeal  was 
beard,  the  suit  was  compromised. 
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MARTIN  V.  FUST. 

On  the  12th  of  April  1836,  and  after  answer,  the 
PlaintiiT  served  the  Defendant  with  a  notice  of  motion 
for  an  injunction  to  stay  an  action.  Pending  the  notice, 
he  amended  his  bill,  under  an  order  obtained,  as  of 
course,  at  The  Rolls,  on  the  2d  of  June.  The  amend- 
ments, as  it  was  alleged,  strengthened  the  case  for  the 
injunction. 

Mr.  Wigram  and  Mr.  Chandless  now  moved  for  the 
injunction. 

Mr.  Knight,  Mr.  Jacob  and  Mr.  Parry  appeared  for 
the  Defendant. 


1836: 
5th  August. 

Practice, 
Injunction. 

Pending  a  no- 
tice of  motion 
for  an  injunc- 
tion to  stay  an 
action,  the 
Plaintiff  amend- 
ed his  bill  un- 
der an  order 
obtained  as  of 
course. 
Held  that  he 
had  waived  the 
prior  notice. 


The  Vice-chancellor  said  that  the  Plaintiff  ought  to 
have  made  a  special  appUcation  for  leave  to  amend 
without  prejudice  to  the  notice  of  motion  for  the  in- 
junction ;  and,  as  he  had  amended  his  bill  under  an 
order  of  course,  he  had  waived  the  prior  notice. 
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Ifderrogatary  Plaintiff  had  examined  witnesses  on  interroga- 

New  Orders,  tories^  the  last  of  which  was  in  the  form  commonly  in 

— T        use  before  the  issuing  of  Lord  Brougham's  S2d  order*. 
A  party  is  not 
now  at  liberty 

to  use  the  old  Mr.  Jacob,  for  the  Defendant,  now  moved  that  that 
tT^^uthe^s  "^^^"^ogatory  might  be  expunged  and  the  deposition 
not  compellable  thereto  suppressed.  He  referred  to  the  32d  order,  which 
to  use  the  inter-  directs  that  the  old  last  interrogatory  should  be  altered 
foSf^n^Dwi  ^  manner  there  pointed  out. 
Brougharns 

32d  order.  Knight  and  Mr.  Wakefield,  for  the  Plaintiff, 

contended  that  the  order  in  question  was  illegal ;  as  no 
judge  had  a  right  to  say  that  a  party  should  not  put  a 
legal  question  to  a  witness  without  coupling  another 
question  with  it. 


The  Vice-Chancellor  said  that  the  32d  order  did  not 
compel  a  party  to  use  the  new  interrogatory;  but  merdy 
directed  that  if  a  party  did  use  a  general  interrogatory, 
it  should  not  be  so  framed  as  to  elicit  evidence  for  one 
party  only. 

Motion  granted  with  costs. 


*  See  the  orders  of  the  21st  December  1833. 
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BRICKWOOD  ».  HARVEY.  1836: 

6th  and  loth 

The  bill  was  filed  against  The  Norwich  and  Itowestoff   y  ^  ^ 

Canal  Company  (which  had  been  incorporated  by  Act  Practice. 

of  Parliament)  and  also  against  the  directors  of  the   -P^^  Confesso. 

company.    By  the  Act  the  service  of  any  writ  or  notice 

on  a  director,  was  declared  to  be  good  service  on  the  Course  of  pro- 
^^^T^n^r  ceeding  to  take 

«»°P^y-  a  bill  pro  con- 

Jcsso  against  a 

The  Plaintiffs  had  accordingly  served  the  subpcena  corporation, 
issued  against  the  company,  upon  Mr.  Brightwell,  one 
of  the  directors ;  and,  no  appearance  having  been  entered 
for  the  company,  the  Plaintiffs  served  him  with  a 
notice  of  motion  that,  unless  an  appearance  should  be 
entered  for  the  company  within  five  days  after  service 
ofthe  order  to  be  made  on  the  motion,  the  Plaintiffs 
might  be  at  liberty  to  enter  an  appearance  for  the  com- 
pany, or  that  such  other  order  might  be  made  as  that  the 
Plaintiffs  might  be  enabled  to  proceed  to  take  the  bill 
pro  confesso  against  the  company. 

The  notice  was  addressed  to  Mr.  Brightwell ;  and, 
upon  the  motion  being  made  by  The  Solidtor-General 
and  Mr.  Koe,  and  opposed  by  Mr.  Knight,  on  behalf 
of  Brightwell,  no  one  appearing  for  the  company, 

The  Vice-Chancellor  said  that  the  notice  was  irregular ; 
for  although  the  Act  made  service  on  a  director,  good 
service  on  the  company,  yet  the  notice  ought  to  have 
been  addressed  to  the  company?  His  Honor,  however, 
gave  permission  to  the  Plaintiffs  to  serve  a  new  notice 
addressed  to  the  company. 
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The  Plaintiffs  having  served  Brightwell  with  a  notice 
of  motion  addressed  to  the  company, 

The  SolidtoT'General  and  Mr.  Koe  said  that  the 
11  Geo.  4  and  1  Will.  4,  c.  36  did  not  apply,  and  that 
Sahmm  v.  The  Uambarough  Company  (ft)  was  an  exact 
authority,  pointing  out  the  course  which  parties  ought 
to  pursue  in  a  case  where,  otherwise,  they  would  be 
actually  remediless :  that  the  order  made  by  the  House 
of  Lords  in  that  case,  directed  that  The  Court  of  Chan- 
cery should  issue  forth  the  usual  process  of  that  Court, 
and,  if  cause  be,  process  of  distringas  thereupon,  against 
the  corporation:  that  it  appeared,  on  the  face  of  the 
proceedings  in  this  cause,  that  The  Canal  Company  had 
no  property,  and,  therefore,  there  was  no  cause  for 
issuing  a  distringas. 

The  Vice-Chancellor: 

Dr.  Salman*s  case  is  no  authority  for  the  order  now 
asked  for.  The  meaning  of  the  words :  "  if  cause  be," 
is  if  the  corporation,  on  being  served  with  a  subpoena, 
do  not  appear. 

In  this  case,  a  subpcena  has  issued,  and,  no  appearance 
having  been  entered  for  the  company,  a  distringas 
should  now  be  issued;  and  if,  on  the  return  of  nulla 
bona,  the  company  should  not  enter  an  appearance, 
you  may  then  proceed  to  take  the  bill  pro  confesso 
against  them,  in  the  manner  pointed  out  in  Dr.  Salmons 
case. 

I  must  give  Mr.  Brightwell  the  costs  of  the  first 
motion,  and  I  can  make  no  order  upon  the  second 
motion. 


(rt)  1  Ca.  Ch.  204. 
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On  this  day,  the  Plaintiffs'  counsel  moved  that  the 
clerk  in  Court  might  attend  with  the  record,  at  the 
hearing  of  the  cause^  in  order  that  the  bill  might  be 
taken  pro  oonfesso  against  the  company.  They  said 
that  writs  of  distringas  had  been  issued  to  the  sheriffs 
of  the  counties  through  which  the  canal  passed,  and 
that  they  had  all  returned  nuUa  bona ;  and  that  no 
appearance  had  been  entered  for  the  company. 


i«38: 
26th  March. 

Brickwood 

V. 

Harvst. 


The  Vice-Chancellor  made  the  order. 


WHALLEY  V.  PEPPER. 

On  the  2l8t  of  March  last,  the  Defendant  moved  to 
dismiss ;  upon  which  the  Plaintiff  undertook  to  speed, 
pursuant  to  the  16th  amended  order.  By  the  terms  of 
that  undertaking,  the  Plaintiff  was  bound  to  give  rules 


1836: 
9th  August. 

Practice. 
Undertaking  to 
speed. 


.  TVhere  a  plsiii" 

to  produce  witnesses  and  pass  publication  before  the  tiff  has  failed  to 

end  of  Trinity  Term.   The  13th  of  June  was  the  last  comply  with  an 

day  of  that  Term;  and  the  Plaintiff  not  having  given  undertaking  to 

'  00       speed  given 

the  rules  to  produce  witnesses,  the  defendant,  on  the  9th  under  the  i6th 

of  June,  served  him  with  a  second  notice  of  motion  to  order,  tlie  Court 
«.  will  not  relieve 

him  from  the 
consequences, 

Mr.  Seton,  in  support  of  the  motion,  said  that  the  unless  the 

rules  to  produce  witnesses  and  to  pass  publication,  were  (^JJ^  by'some 

eight-day  rules,  and,  consequently,  the  former  ought  to  inevitable  acci- 

have  been  given  sixteen  days,  at  the  least,  before  the  end 

of  the  term :  that,  when  the  notice  of  the  present  mo-  Dismissal* 

tion  was  given,  four  days  only  of  the  term  remained   

unexpired^  and  no  rule  to  produce  witnesses  had  been  ^t^au'iberty  to 

given ;  therefore,  it  had  become  impossible  for  the  give  a  notice  of 

Plaintiff  to  perform  his  undertaking:  that  the  Court  motion  to dis- 
*  °  miss,  until  the 

whole  time  allowed  for  performing  an  undertaking  to  speed,  has 
expired ;  although  performance  has  become  impossible. 
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would  not  relieve  a  Plaintiff  who  had  not  complied  with 
an  undertaking  given  under  the  17th  order:  Walmskjf 
V.  Fraude  (a) :  neither  would  it  relieve  him  if  he  failed  to 
comply  with  an  undertaking  given  under  the  10th  order. 

Mr.  AyrtoHj  for  the  Plaintiff. 

The  Vice-Chancellor  : 

This  motion  is  made  on  the  ground  that,  at  the  time 
when  the  notice  was  served,  it  was  impossible  for  the 
Plaintiff  to  comply  with  his  midertaking,  and  that  the 
Court  will  not  relieve  him  from  the  consequences.  There 
might  have  been,  however,  some  inevitable  accident, 
such  as  a  fire,  which  would  have  induced  the  Court  to 
assist  the  plaintiff :  and  I  think  that  the  Defisndant 
ought  not  to  have  given  notice  of  this  motion,  until  the 
whole  of  the  time  allowed  for  performing  the  undertak- 
ing, had  expired. 

Motion  refused. 

Mr.  Ayrton  then  made  a  cross  motion  for  a  new  com* 
mission  to  examine  witnesses.  He  said  that  the  Plain- 
tiff had  intended  to  strike  commissioners'  names  on  the 
IGth  of  April,  but  was  arrested,  on  that  day,  at  the 
Defendant's  suit,  and  detained  several  days  in  prison : 
that,  on  the  6th  of  June,  he  gave  notice  of  a  motion  for 
leave  to  take  out  a  new  conmiission,  but,  by  mistake, 
served  the  notice  on  the  defendant's  solicitor  instead  of 
his  clerk  in  Court ;  and  that,  under  these  circumstances, 
the  Court  ought  to  make  the  order. 

Mr.  Seton^  controj  relied  on  Walmsley  v.  Froude. 
The  Vice-Chancellor  refused  the  motion. 


{n)  1  Russ.  &  Myl.  334. 
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1  HE  PlaintiflF  had  taken  out,  contemporaneously,  two  August, 
warrants,  *  one  for  The  MeLster  to  consider  whether  the  Practice 
Defendant's  examination,  taken  in  The  Master's  oflSce,  Impertinence. 
was  insufficient,  and  the  other  to  consider  whether  it  was  Insufficiency. 
impertinent:  and  the  same  day  and  hour  were  named  in  ^  plaintiff  took 
both  warrants.  out  two  con- 

temporaneous 

^         _       _  warrants,  one 

Mr.  Kmghtf  for  the  Defendant,  now  moved  that  the  for  The  Master 

warrant  for  impertinence  might  be  discharged.  He  said  to  consider 

that  an  order  for  a  reference  for  impertinence,  was  waived  jefen^nt^^ 

by  an  order  for  a  reference  for  insufficiency :  Pellew  v.  examination 

 (a),  and  that  warrants  were  now  equivalent  to  imperti- 

j       rxi.         -A  nent,  andthe 

orders  of  the  Court  ^^h^r,  whether 

it  was  insuffi- 

Mr.  Jacob,  for  the  Plaintiff,  said  that  if  a  party  ob-  ^htt'the^omer 
tained  an  order  for  a  reference  for  impertinence  on  one  was  not  waived 
day,  and  an  order  for  a  reference  for  insufficiency  on      ^®  latter, 
another  day,  the  latter  was  a  waiver  of  the  former :  that 
a  warrant  was  not  equivalent  to  an  order  of  the  Court, 
but  to  a  notice  of  motion  only ;  and,  in  this  case,  the 
two  warrants  were  contemporaneous,  and  that  it  ap- 

•  Lord  Lyndhurst*^  73d  order  directs  that,  if  any  party 
wishes  to  complain  of  any  matter  introduced  into  any  state 
of  facts,  affidavit  or  other  proceeding,  before  The  Master^  en 
the  ground  that  it  is  scandalous  or  impertinent,  or  that  any 
examination  taken  in  The  Masters  office  is  insufficient,  he 
shall  be  at  liberty,  without  any  order  of  reference  by  the 
Court,  to  take  out  a  warrant  for  The  Master  to  examine  such 
matter,  and  that  The  Master  shall  have  authority  to  expunge 
any  such  matter  which  he  shall  find  to  be  scandalous  or 
impertinent. 

(fl)  6  Vcs.  456. 
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Rowley 

V. 

Adams. 


peared,  from  an  affidavit  made  by  the  Plaintiff's  soli- 
citor,  that  the  warrant  for  impertbence  was  intended  to 
be  first  proceeded  on,  and  that  the  other  warrant  was 
not  to  be  acted  upon,  unless  The  Master  should  over- 
rule the  objection  for  impertinence. 

The  Vice-Chancellor: 

llie  question  is  whether  any  solicitor,  on  being  served 
with  these  two  warrants,  could,  reasonably,  have  any 
doubt  which  would  be  first  proceeded  with.  The  tak- 
ing out  of  the  warrants  in  this  form,  necessarily  points 
out  the  course  that  would  be  pursued,  namely,  that  the 
question  of  impertinence  would  be  first  consideied,  and 
then  the  question  of  insufficiency.  No  solicitor  could 
have  been  misled ;  and,  therefore,  I  shall  refuse  the  mo- 
tion with  costs.* 

*  See  the  next  Case. 


23d  April. 

IVaiver  of 
Reference. 
Practice. 
Impertinence. 


BICKFORD  V.  SKEWES. 

Motion,  by  Plaintiff,  to  dischai^  an  order  referring, 
for  impertinence,  an  affidavit  which  he  had  made  in 
opposition  to  an  application  of  which  the  defendant  had 
given  notice.  The  motion  was  made  on  the  ground  that 
the  Defendant,  after  obtaining  the  reference,  had  filed 
other  affidavits  in  support  of  his  application.  Those 
affidavits,  however,  were  not  in  reply  to,  nor  did  they 
in  any  manner  notice  the  contents  of  the  affidavit  referred 


Defendant  filed 
an  affidavit  in 
support  of  a 
motion.  The 
Plaintiff  filed  an  for  impertinence, 
affidavit  in 

opposition,  Mr.  Knight  Bruce  and  Mr.  RoupeU,  for  the  Plain- 

which  the  De-  gupport  of  the  motion : 

fendant  referred  " 

for  impertinence,  and  then  filed  further  affidavits  in  support  of  his 
motion,  but  not  in  reply  to,  or  in  anv  manner  noticing  any  of  the 
passages,  in  the  Plaintiff's  affidavit,  which  were  alleged  to  be  imper* 
tinent.  Held  that  the  reference  was  not  waived. 
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When  a  portion  of  the  evidence  for  one  party,  is  re- 
ferred for  impertinence,  it  is  not  competent  to  the  other 
party  to  go  on  with  the  evidence.  All  proceedings  are 
stayed  pending  the  reference ;  and,  if  the  party  who  ob- 
tained it,  proceeds  with  the  evidence,  he  waives  the 
reference*  The  case  does  not  admit  of  the  evidence 
being  added  to,  until  the  Court  knows  what  is  the  evi- 
dence on  the  other  side.  Keeling  v.  Hoskins  (a),  Pel- 
Jew  V.       ■  (ft). 

The  Vice-Chancellor  : 
The  Plaintiff  files  an  affidavit  which  relates  to  matter 
and  also  to  matter  B, :  and  the  defendant  objects  to 
matter  as  being  impertinent,  and  files  an  affidavit  in 
answer  to  matter  B.  How  can  the  answer  to  matter^, 
be  a  waiver  of  the  reference  as  to  matter  A.^  which  is 
alleged  to  be  impertinent?  Keeling  v.  Hoskins  has 
nothing  whatever  to  do  with  the  present  case ;  for  it  was 
decided  before  the  new  orders  of  1B28  were  made;  and 
then  the  party  might  have  objected  to  the  whole  of  the 
affidavit,  as  impertinent.  But  the  new  orders  of  1828  (c), 
require  the  party  to  point  out,  specifically,  what  are  the 
passages  that  he  objects  to  as  being  impertinent :  andy 
consequently,  references  for  impertinence  made  since 
those  orders  came  into  operation,  are  materially  distin- 
gnishable  from  references  made  previously.  And,  as  it 
is  not  alleged  that  any  of  the  further  affidavits  are  an 
answer  to  any  of  the  passages,  in  the  Plaintiff's  affidavit, 
which  are  alleged  to  be  impertinent,  the  motion  must  be 
refused  with  costs. 

Mr.  Jacob  appeared  for  the  Defendant,  in  opposition 
to  the  motion ;  but  The  Vice-Chancellor  decided  without 
hearing  him. 

(a)  2  Russ.  319.  (b)  6  Ves.  456. 

(c)  See  the  1  ith  order. 


1838. 

^  V  ' 

BiCKFORD 

Skewes. 
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4th  May. 

*  -* 

Practice. 
Dismissal. 

Two  of  tbe 
Defendants  had 
answered  the 
bill ;  but  the 
other  Defend- 
ants had  not 
answered. 
Above  eight 
months  after 
the  answer  of 
the  two  first 
Defendants  was 
filed,  they  serv- 
ed a  notice  of 
motion  to  dis- 
miss.   On  the 
next  day,  the 
Plaintiff  obtain- 
ed, as  of  course, 
and  served  an 
order  to  amend. 
Held  that,  un- 
der the  26th 
order  of  i833> 
the  order  to 
amend  was  re- 
gularly obtain- 
ed, and,  there- 
fore, the  mo- 
tion to  dismiss 
was  refused. 


THE  ATTORNEY-GENERAL  v.  KEMP. 

The  answer  of  two  of  the  Defendants  was  filed  on  the 
27th  of  May  1837;  and,  on  the  6th  of  February  183B 
(but  before  the  other  Defendants  had  answered  the  UU) 
the  first-mentioned  Defendants  served  the  Atiom^ 
General  with  notice  of  a  motion  to  dismiss.  On  the 
following  day,  the  Attomet/'General  obtained,  by  peti- 
tion at  The  Rolls,  and  afterwards  served  an  order  to 
amend  the  information. 

Mr.  PuUer,  in  support  of  the  motion,  said  that  the 
13th  and  16th  orders  of  1831,  and  the  26th  order  of 
1833,  must  all  be  construed  together ;  and  that,  as  the 
order  to  amend  had  not  been  obtained  within  six  weeks 
after  the  answer  of  the  Defendants  on  whose  behalf  the 
motion  was  made,  was  to  be  deemed  sufficient,  it  had 
been  irregularly  obtained,  and  must  be  treated  as  a 
nullity :  and  he  referred  to  De  Geneve  v.  Hannam  (a\ 
and  Gully  v.  Van  Bodicoate  (i),  as  being  precisely  in 
point. 

Mr.  Bluntj  for  the  Informant,  said  that  a  plaintiff 
might  obtain  an  order  to  amend,  at  any  time  before  the 
expiration  of  six  weeks  after  the  last  of  the  answers 
was  to  be  deemed  sufficient :  that,  in  De  Gem/toe  v. 
Hannam,  the  order  to  amend  was  irregulariy  ob- 
tained, but,  in  this  case  it  was  regularly  obtained, 
inasmuch  as  some  of  the  Defendants  had  not  put  in 
their  answei-s.    He  referred  to  The  King  of  Spain  v. 


(a)  1  Russ.  &  Myl.  494-  Autey  vol.  5,  p.  668. 
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Buttett  (c)i  Dafsetiport  v.  Manners  {d),  and  Peacock  v. 
Sievier  (e). 

The  Vice-Chancellor: 
Although  the  26th  Order  of  1833  prescribes  the  time 
before  which  a  Defendant  shall  not  be  at  liberty  to  serve 
a  notice  of  motion  to  dismiss  the  bill  for  want  of  prose- 
cution,  yet  it  puts  no  limit  on  the  time  within  which  the 
Plaintiff  might  amend  his  bill;  and,  therefore,  that 
Older  is  out  of  the  question. 

It  seems  to  me  that  the  restriction  imposed  by  the 
13th  Order  of  1831,  is  of  this  nature,  namely,  that  no 
order  to  amend  shall  be  made  after  answer  and  before 
replication,  unless  such  order  be  obtained  within  six 
weeks  after  the  answer,  if  there  be  only  one  Defendant, 
or  after  the  last  of  the  answers,  if  there  be  more  than 
one  Defendant,  is  to  be  deemed  sui&cient ;  and,  there- 
fbfe,  as  I  understand  it,  the  order  to  amend  in  this  case, 
was  regularly  obtained ;  and  consequently  I  must  refuse 
the  motion  to  dismiss. 

I  collect,  from  tiie  report  of  De  Geneve  v.  Hannam^ 
that  the  only  point  which  I  had  to  consider  when  that 
case  came  before  me,  was  that  the  Plaintiff  had  not 
•been  able  to  get  in  the  answer  of  some  of  the  Defend- 
oto;  and  it  stood  over  in  order  that  an  affidavit  of 
that  fact  might  be  produced ;  and,  no  affidavit  being 
produced,  the  ground  on  which  the  motion  to  dismiss 
was  resisted,  failed. 

(c)  Anie^  vol.  3,  p.  338.  (rf)  Ante,  vol.  2,  p.  5*4^ 

(e)  AntCf  vol.  5,  p.  553. 


Vol.  VfIL 


1838. 


Attorney- 
General 

Kemp: 
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1836: 
5U1  Novenibcr. 

fFeti  India 

Estate. 
Consignee. 

A  consiffnee  of 
a  West  India 
estate,  appoint- 
ed by  the  Court, 
b  not  entitled, 
during  the  con- 
tinuance of  hi8 
office,  to  be 
paid  the  balance 
due  to  him,  out 
of  the  compen- 
sation-money 
awarded  under 
the  Act  for  the 
Abolition  of 
Slavery. 


FARQUHARSON  v.  BALFOUR. 

The  Bill  was  filed  to  redeem  a  mortgage  of  an  estate 
in  Tobago  in  the  West  Indies,  and  for  the  appomtmeBt, 
in  the  meantime,  of  a  leceiver  and  manager  of  the 
estate,  and  a  consignee  of  the  produce.  Under  an  cider 
in  the  cause,  made  on  the  25th  of  March  1824,  JokB 
Barmatyne  was  appointed  the  consignee ;  and,  onder 
another  order,  made  on  the  7th  of  April  1827,  he  was 
removed,  and  A.  Robertson  was  appointed  in  his  place. 
Some  of  the  Defendants  had  pot  in  their  answers  to  the 
bill ;  but  no  further  proceedings  had  taken  place  in  the 
suit,  except  that  the  consignee  had  annually  passed 
his  accounts  before  The  Master,  and  a  balance  (whidi 
was  continually  increasing)  was  always  found  in  Us 
favour. 

Under  the  Act  for  the  abolition  of  slavery  (3  &  4 
Will.  4,  c.  73)  certain  sums  were  awarded  as  a  compen- 
sation for  the  services  of  the  slaves  on  the  estate;  and  a 
claim  and  counter-claim  to  those  sums,  having  been 
made  by  the  Defendant  EUice  and  the  consignee  reqpeet- 
ively,  the  commissioners  appointed  under  the  Act,  paid 
the  sums  into  Court  in  trust  in  the  cause. 


The  conaignee  tfien  presented  a  petition,  stating  tint 
the  produce  consigned  to  him  had  been  totally  inntf- 
ficient  for  payment  of  the  sums  which  he  had  advaneed 
for  supplies  to  the  estate:  that,  during  the  last  nine 
years,  he  had  supplied  clothing  and  other  necosaarict 
for  the  slaves,  and  stores  and  utensils  for  the  cnltivatioQ 
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of  the  estSLie  and  the  manufactare  of  the  produce  there- 
of, and  that  he  had  paid  the  salaries  of  the  manager  and 
the  persons  employed  under  him :  that,  without  such 
advances,  the 'estate  would  have  remained  uncultivated, 
but,  by  means  thereof,  the  Negroes  had  been  preserved 
and  kept  together,  and,  in  consequence  thereof,  iOe 
oompensatian-money  had  been  obtained  :  that  the  peti- 
tioner had  been  unable  to  make  any  arrangement  with 
Ellice  and  the  other  parties  to  the  suit,  as  to  the  reim- 
bursement of  his  advances :  that  the  petitioner's  ac- 
counts had  been  duly  passed  before  The  Master,  up  to 
the  31«t  of  December  1835,  and  that  a  balance  of 
3,092  /.  was  then  reported  due  to  him.  The  petition 
prayed  that  an  account  might  be  taken  of  what  was  due 
to  the  petitioner  from  the  foot  of  his  last  account,  and 
that  the  amount  which  should  be  found  due  to  him, 
might  be  paid  out  of  the  stock  purchased  with  the  com- 
pensation-money. 

Mr.  Stuart  for  the  Petitioner : 
The  claim  of  the  consignee  has  priority  over  all  mort- 
gages, and  is  a  lien,  not  only  on  the  produce  of  the  es- 
tate, but  on  the  carpus.  Scott  v.  Nesbitt  (a).  That  case  is 
decisive  of  the  point ;  for  there  it  was  held  that  even  a 
party  not  regularly  appointed  consignee  by  the  Court, 
who  had  furnished  supplies,  had  a  lien  for  repayment 
paramount  to  that  of  any  other  person  interested  on  the 
estate:  and  Lord  JEldon,  in  his  judgment,  expressly 
recognizes  the  right  of  lien  of  the  consignee,  both  on  the 
carpus  and  on  the  produce,  and  refers*  to  West  India 
estates  as  being  in  a  different  situation  from  any  others, 
in  this  respect,  that,  but  for  the  consignees,  those  estates 
could  not  be  kept  up.  ' 


1836. 
Farquharsok 

V. 

Balfour. 


(a)  14  Ves.  43Si    See  444. 
p  2 
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Mr.  Jacob,  for  the  Defendant,  Ellice,  contended  that  a 
consignee  had  no  lien  either  on  the  corpus  or  on  the  pro- 
duce of  the  estate,  and  that,  as  a  receiver  could  not,  so 
neither  could  a  consignee  come  to  the  Court,  as  often  as 
a  balance  was  found  in  his  favour,  and  ask  to  have  part 
of  the  corpus  of  the  estate  sold  to  pay  his  balance. 

Mr.  Koe,  Mr.  O.  Richards,  Mr.  Jemmett,  and  Mr. 
Stinton,  appeared  for  other  parties  in  oppomtion  to  the 
petition. 

Mr.  Shtartin  reply: 
Scott  V.  Nesbitt,  decides  that  the  consignee's  Ben 
extends  to  the  corpus  of  the  estate. 

With  respect  to  the  consignee  comii^  to  the  Cooit 
toties  quoties,  it  must  be  borne  in  mind  that,  for  nine 
years  past,  he  has  been  out  of  pocket  many  thousand 
pounds,  which  he  has  expended  in  keeping  up  the 
estate ;  and  he  applies  now,  because  other  parties  are 
seeking  to  touch  the  corpus.  If  (as  must  be  admitted) 
the  claim  of  the  consignee  is  paramount  to  that  of  the 
mortgagees,  he  is  bound,  if  he  means  to  support  it,  to 
come  forward  when  other  parties  are  claiming  the 
corpus.  The  printed  rules  of  tlie  commissioners  sanc- 
tion the  claim  of  consignees  by  virtue  of  their  lien ;  for 
they  mention  the  claims  of  receivers,  that  is,  consignees. 
As  to  the  consignee  applying  for  payment  of  his  balance 
during  the  continuance  of  his  office,  it  may  be  observed 
that,  although  there  is  no  authority  for  it,  3^t  there  is 
none  against  it,  and  the  application  is  perfectly  reason- 
able ;  for,  4f  the  balance  was  against  him,  an  appUca- 
tion  would  be  made,  toties  quoties,  to  compel  him  to  pay 
it  into  Court  Is  it  not  therefore  reasonable,  when  the 
balance  is  in  his  favour  and  there  is  a  fund  in  Court,  that 
he  should  be  paid  out  of  it  ? 


1836. 

FARQVTHAaSON 
V. 

Balfour. 
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The  Vice-Chancellor  :  i^S^- 

*  w  ' 

It  is  clear  that,  when  a  balance  is  found  due  to  a  f^hquh^rson 
consignee  on  a  final  settlement  of  accounts,  he  cannot  9. 
be  discharged  until  that  balance  is  paid  ;  and,  if  pay-  Balfour. 
ment  cannot  be  made  without  interfering  with  the 
inheritance  or  corpug  of  the  estate,  the  Court  would  be 
justified  in  resorting  to  it  for  the  purpose  of  doing  jus- 
tice to  the  consignee*   But  no  case  has  been  produced 
in  which,  pending  the  consigneeship,  an  order  has  been 
made  that  the  balance  found  due  to  the  consignee 
should  be  paid  to  him  out  of  the  corpus  of  the  estate ; 
and  that  circumstance  operates  strongly  on  my  mind 
against  granting  this  application.   Scott  y.  Neshitt  was 
a  case  in  which  the  claim  was  made  by  one  tenant  in 
common  against  his  co-tenant. 

It  would  be  very  inconvenient  and  productive  of 
great  injustice  to  incumbrancers,  as  well  as  to  the 
owners  of  the  estate,  if  consignees  were  allowed  to 
come  to  the  Court,  from  time  to  time  as  often  as  a 
balance  was  in  their  favour,  and  ask  for  payment  of  it 
out  of  the  corpus  of  the  estate :  and,  as  no  precedent 
can  be  found  to  justify  such  an  application,  this  petition 
most  be  dismissed  with  costs. 


p  3 
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1896.  CAVE  V.  ROBERTS. 

5th  l^vdnber. 

ffr^^       HThE  testator  in  this  cause  died  leaving  a  widov. 
Distribution,   but  no  next  of  kin ;  and,  some  of  his  chattels  beii^^  in 
WhereaiTiiites-  undisposed  of,  the  question,  on  the  hearing  of  a 

Uite  leaves  a      petition  presented  by  his  widow,  was  whether  those 

widow,  but  no   chattels  belonged  to  the  widow  or  to  the  Crown, 
next  of  kin,  the 

entSled\o^he  ^^'w^^       M"".  Wilbraham,  for  the  widow: 

whole  of  his  administration  of  intestates'  effects  belonged,  ori- 

personal  estate,  . 
butonemoiefy  g^i^^ltyy  Ordinary.    That  was  altered  by  the 

belongs  to  her,  31  Edward  3,  c.  11,  which  directed  the  Ordinary  to 
theOrown!^'^^^  grant  administration  of  the  intestate's  gooda  to  his 
nearest  and  most  lawful  friends.  Then,  by  the  2Ut 
Hen.  8,  c.  5,  the  Ordinary  was  required  to  grant  admi- 
nistration to  the  intestate's  widow  or  next  of  kin,  or  lb 
both  of  them  at  his  election.  When  those  statutes  wetfe 
passed,  no  Statute  of  Distributions  was  in  force;  but 
the  persons  to  whom  administration  was  granted,  that 
is,  the  husband  or  the  wife,  as  the  case  might  be,  was 
entitled  to  hold  all  the  estate,  afler  payment  of  the 
deceased's  debt*?,  for  their  own  benefit  Then  the 
Statute  of  Distributions  was  passed ;  which  requires  tiiat 
the  estates  of  intestates  shall  be  disposed  of  as  men- 
tioned in  that  Act :  and,  by  that  Act,  if  there  is  a  widow 
and  next  of  kin,  one  moiety  goes  to  the  widow  and  the 
other  moiety  to  the  next  of  kin ;  but  no  obligations  are 
imposed  on  administrators,  except  what  are  imposed  by 
that  statute :  their  rights,  except  so  far  as  they  are 
affected  by  the  express  enactments  of'  thait  statute,  are 
left  as  they  were  at  common, law»  JBlactstQBe mys: 
*^  The  right  of  the  husband,  not  only  tq  .adminiafer  bat 
also  to  enjoy,  exclusively,  the  effects  of  his  deceased  wife, 
depends  still  on  the  doctrine  of  the  common  law :  the 
Statute  of  Frauds  declaring  only  that  the  Statute  of 
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Distributioiis  does  not  extend  to  this  case."  (a)   As  the  1^36. 
Statute  of  Distributions  directs,  merely,  that,  where  an 
intestate  dies  leaving  a  widow  and  also  next  of  kin,  one  ^ 
noiety  of  his  estate  shall  go  the  latter ;  it  follows  that,  RoBXRTsi. 
where  he  leaves  no  next  of  kin,  the  direction  of  the  sta- 
tute fiuls,  and  the  common  law  right  of  the  widow 
remains:  and  as  the  husband  is  entitled,  by  virtue  of 
his  common  law  right,  to  retain  his  wife's  personal 
estate,  so,  where  there  are  no  next  of  kin  of  the  hus- 
band, the  wife  is  entitled,  by  virtue  of  her  common  law 
r^ht,  to  retain  his  estate,  subject  only  to  the  payment 
of  his  debts. — {The  Vice-ChanceUor :  Suppose  a  hus- 
band who  is  illegitimate,  dies  without  issue  but  leaving 
a  widow,  and  administration  to  his  effects  is  granted 
to  A.  B.i  what  would  be  the  case  then?]'-il.  B. 
would  be  a  trustee  for  the  widow,  that  is,  for  the 
legaH  right  independent  of  the  statute.   As,  at  law, 
the  widow  could  not  be  compelled  to  account ;  so,  since 
the  statute,  she  cannot  be  compelled  to  account  unless 
there  are  no  next  of  kin. 

The  legal  interest  of  the  executors  cannot  come  in 
question  here ;  for  the  property  was  disposed  of  by  the 
will,  though  the  disposition  has  failed. 

We  submit  that,  as  the  law  now  stands,  the  widow 
of  an  intestate  is  entitled  to  her  husband's  estate,  sub- 
ject to  distribution  amongst  his  next  of  kin,  but  not 
fiirther :  and  as  equity,  in  all  these  cases,  follows  the 
law,  the  right  of  the  widow  is  the  same  as  if  she  had 
taken  out  administration  to  her  husband. 

Sir  W.  Home,  Mr.  Knight,  Mr.  Sharpe,  and  Mr.  £/- 
derim  appeared  for  other  parties  in  the  cause,  to  oppose 
the  petition* 


(a)  a  Comment. 
P  4 


210 


CASES  IN  CHANCERY. 


1836. 

 V  ^ 

€avb 
Bqberts. 


But  The  Vice-chancellor,  without  hearing  them,  atid : 
I  have  always  thought  it  to  be  clear  that,  in  mil  eaaoi 
where  a  person  dies  intestate  leaving  a  widow,  and  there 
are  no  persons  who  answer  the  character  of  next  of  la 
to  him,  (as,  for  instance,  where  a  husband,  who  is  ille- 
gitimate, dies  without  issue,)  the  widow  takes  one 
moiety  of  his  personal  estate,  and  the  Crown  is  entidBd 
to  the  other  moiety;  and  as  that  has  ben  the  reoaved 
opinion  of  the  profession  for  a  series  of  years,  I  shall 
not  now  overrule  it. 


1836: 
loth  Not. 

Uen* 

A  Defendant 
was  decreed  to 
deliver  up  cer- 
tain deecU  to 
the  Plaintiff, 
llie  deeds  were 
in  the  posses- 
sion of  the  De- 
fendant's soli- 
citor, who 
claimed  a  lien 
on  them  for 
costs ;  but  the 
Court,  on  mo- 
tion, ordered 
hfin  to  deliver 
them  up,  and  to 
pay  the  costs  of 
the  motion. 


BELL  V.  TAYLOR.* 

By  the  decree  in  this  cause  (which  was  taken /iro  coii- 
fesso\  the  Defendant,  Taylor y  had  been  ordered  to  deli* 
ver  up,  to  the  Plaintiff,  certain  deeds,  papers,  and  wri- 
tings. The  Defendant  was  confined  in  the  Fleet  Prison, 
upon  an  attachment  for  contempt  The  deeds,  &C  had 
been  deposited  by  the  Defendant,  with  his  attorney, 
Prest,  for  the  purposes  of  the  suit,  and  were  admitted 
to  be  either  in  his  possession  or  in  that  of  Messrs.  2hy- 
lor  ^  Co.  his  town  agents. 

A  motion  was  now  made,  on  behalf  of  the  Plaintiff, 
that  Presi,  or  Taylor  6^  Co.  might  be  ordered  to  deliver 
up,  to  the  Plaintiff,  the  deeds,  &c.  referred  to  in  the 
decree. 

Mr.  Knight  and  Mr.  Forster  appeared  in  support  of 

the  motion. 

Mr.  Cankrien,  for  Prest,  contended  that  he  had  a 
lien  on  the  documents  for  costs. 

Mr.  Sharpe,  for  Messrs.  Taylor  ^  Co.,  did  not  op- 
pose the  motion. 

*  Ex  Relatione. 
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The  Vtee-Chancellar  ordered  the  deeds,  &c.  to  be  1836. 
delivered  up,  observing  that,  as  they  were  directed,  by 
the  decree,  to  be  given  up  to  the  Plaintiff,  they  must 
be  taken  to  have  been  his  property  from  the  first,  and  Taylor. 
consequently,  no  lien  could  have  attached  upon  them : 
and  His  Honor  ordered  Prat  to  pay  the  costs  of  the 

B10ltiOD« 


EVANS  V.  JACKSON.  1836 : 

1.5  th  and  16th 

T.  OLDHAM  bequeathed  a  house  at  Brixton  in  November. 

Surrey,  in  which  he  resided  at  his  death  and  which  he  Xrust  for  Sale. 

held  under  a  lease,  several  years  of  which  were  then  Underlease. 

unexpired,  to  the  Plaintiffs,  in  trust  absolutely  to  sell  '^eni 

and  dispose  thereof  in  the  usual  manner:  and  he  de-  by  trustees  of  a 

clared  trusts  of  the  proceeds  for  the  benefit  of  persons  to  grant  an 

not  parties  to  the  suit,  and  appomted  the  Plaintiffs  ^^j.  testator's 

executors  of  his  will.  The  Plaintiffs  having  endeavoured,  leasehold  pro- 

but  without  success,  to  sell  the  house  both  by  public  perty ,  is,  ;>rimJ 
•  •  _     .  ,  %  ^  _    jaaey  mconsist- 

auction  and  by  pnvate  contract,  agreed,  with  the  De-  ent  with  a  trust 

fendant,  to  grant  him  a  lease  of  it,  at  an  improved  rent,  <>f  *t. 

for  the  remainder  of  the  term  except  a  few  days.   The  howevCT^ci^' 

agreement  purported  to  be  entered  into  by  the  Plain-  cumstances  to 

tiffs,  not  as  trustees  but  as  executors.   The  Defendant  j"*^^^  ^ 

*    .        n     ,  -       ,  ,  ,  agreement ;  but 

navmg  refused  to  perform  the  agreement,  on  the  ground  the  Court  can- 
that,  as  the  house  was  bequeathed  to  the  Plaintiffs  in       ^'^^^  i"^o 

trust  to  sell,  they  could  not  underlet  it,  the  bill  was  ij^^     ^1,^^^ " 

filed  to  compel  a  specific  performance.  circumstances 

in  a  suit  for 

Mr.  Knight  and  Mr.  Chandless,  for  the  Plaintiffs :    specific  per- 

formance,  be- 

The  Plaintiffs  entered  into  the  agreement,  as  execu-  tween  the  trus- 
tors ;  and,  in  that  character,  they  had  a  right  either  to        ^j^^  *^^th 
sell  or  to  let  the  house.    The  attempt  to  sell  was  not  an  cestuis  ^mc  trust 
acceptance  of  the  trust,  but  was  incident  to  their  charac-  not  being  par- 
ter  as  executors. 
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Kieciilurs  repretent  their  testakMr,  mad  m  hamd  to 
^  diapofle  of  Us  property  in  the  best  mnner  they  cul 

ZwMM%  HaTmg  frikd  in  their  attempts  to  sell,  what  are  tlKj  to 
do7  Are  thq^  to  remain  sobject  to  the  rent  and  com- 
nantsfor  the  lemainderofthe  term?— [The  Yiot-Ckm- 
edkr:  Do  yon  say  that  the  Plaintiffii  did  not  accept  4b 
trust,  when  the  first  act  they  did,  was  toadrertise  the  honae 
for  sale?] — Supposing  that  they  did  accept  the  trast,  3ret 
cases  frequently  arise  in  which  trustees  are  justified  in  de> 
parting  from  the  language  of  the  trust  Haraig  tried, 
in  yain,  to  sell,  they  execute  their  trust  €jf  pret,  by 
agreeing  to  grant  a  lease,  for  the  wh<^  term  except 
a  few  days,  at  an  increased  rent:  so  that  they  have,  in 
fiict,  sold  the  house ;  and  they  are  Co  reoeiTe  the  pur- 
chase-money by  instalments. 

Mr.  Jacob  and  Mr.  Joaief  Russdl  appeared  for  the 
Defendant ; 

But  The  Vice-Chancellor,  without  hearing  them,  said : 

The  will  contains,  on  the  face  of  it,  an  express  trust 
that  the  executors  shall  sell  the  house;  and,  prima 
fade,  that  is  inconsistent  with  granting  a  lease.  It  is 
true  that  there  might  be  circumstances  to  justify  the 
executors  in  departing  firom  the  words  of  the  trust 
But  the  record  is  not  so  constructed  as  to  enable  me  to 
enter  into  the  consideration  of  those  circumstances;  for 
the  cestuis  que  trust  are  not  parties,  and,  in  their 
absence,  I  cannot  enter  into  the  consideration  of  the 
particulars  which  might  tend  to  show  that  the  executors 
were  justified  in  agreeing  to  grant  the  lease:  and,  if 
I  were  to  decree  the  Defendant  to  take  the  lease,  I 
should  subject  him  to  the  ordeal  of  a  suit,  by  the  eesimis 
que  trust,  who  might  file  a  bill  to  show  that  the  execu- 
tors were  not  justified  in  granting  the  lease. 


Cases  in  chancery. 


Neither  of  the  parlies  seems  to  have  suspeeted  fliat 
there  was  this  objection;  and  I  do  hot  think  that/  Brfter 
the  matter  had  proceeded  thus  far,  the  executora 
wrong  in  taking  the  opinion  of  the  Court,  and  thei^ 
fere,  it  seems  to  me  that  all  that  I  can  do  is  to  dismiss 
the  bill  without  costs  (a). 


(a)  See  Kitting  v.  Keating^  Lloyd  &  Goold's  Rep.  133 ; 
Droian  Drohati^  i  Ball.  &  Beat.  185;  Magrane  v. 
ArckboUf  i  Dow.  107  ;  Mucklow  v.  FulUr,  Jac.  19& 


MUNCH  V.  COCKERELL.  1836 : 

14th  and  18th 

By  a  settlement  dated  the  7th  of  December  1778, 

William  Barton,  then  of  Calcutta,  assigned  to  trustees  SreachofTrust. 

40,320  current  rupees,  in  trust,  immediately  upon  the  Parties. 

Where  several  trustees  are  implicated  in  a  breach  of  trust,  the  cestui 
que  trust  is  not  at  liberty  to  file  a  bill,  to  recover  the  trust-fund, 
against  some  of  them  only,  but  must  make  all  the  trustees  who 
are  living,  and  the  representatives  of  such  of  them  as  are  dead, 
parties.   

A.  being  absolutely  entitled  to  a  trust-fund  imder  a  settlement 
made  by  her  father,  assigned  it,  on  her  marriage,  to  trustees  upon 
certain  trusts,  under  which  B.,  her  only  child,  became  absolutely 
entitled  to  the  fund.  The  fund  was  never  transferred  to  the  trustees 
of  the  second  settlement,  but  remained  in  a  house  of  agency  in  India 
in  which  the  original  trustees  had  deposited  it.  The  house  failed. 
^.  filed  a  bill  against  the  original  trustees,, to  make  them  responsible 
for  the  loss  of  the  fund.  Held  that  the  trustees  of  the  second  settle- 
ment, were  not  necessary  parties. 

J.  assigned  a  fund  which  was  deposited  in  a  house  of  agency  in 
India^  to  trustees,  on  certain  trusts,  under  which  his  two  daughters, 
B.  and  C,  became  entitled  to  the  fbnd  equally;  A  suit  was  after- 
.  wards  institutod,  in  wliich  B!s  moiety  of  the  fund  was  ordered  to 
remain  in  Court,  but  C/s  moiety  was  ordered  to  be  paid  to  her.  The 
trustees,  however,  suffered  the  fund  to  continue  in  the  house  of  agency 
until  it  fiiiled.  C  then  filed  a  bill  against  the  trustees,  to  make  them 
responsible  for  her  moiety  of  the  fund.  Held  that,  notwithstanding 
the  decree  in  tlie  {irlor  suit,  B.  was  a  necessary  party  to  the  new  suit. 
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execution  of  the  settlement  or  as  soon  mfter  m  ca&ve&i- 
ently  might  be,  to  lay  out  the  fund  on  sooie  good  and 
sufficient  public  or  private  secority  or  aecmitiei^  aft  tke 
best  and  highest  interest  that  could  be  obtaiaed  Cor  the 
same,  and,  yearly,  during  the  joint  lives  of  WiUmm 
Barton  and  Harriet  his  wife,  to  lay  oat  the  inleiest  of 
those  securities,  and  keep  the  same  laid  out  in  sons 
good  and  sufficient  public  or  private  security  or  secori* 
ties,  at  interest,  and,  after  Barton's  decease,  to  pay  the 
interest  to  Harriet  his  wife,  for  her  life,  and,  after  her 
decease,  to  divide  the  principal  equally  between  their 
children,  the  shares  of  sons  to  be  paid  to  them  at  HI, 
and  the  shares  of  daughters  at  that  age  or  on  marriage. 

In  April  1791  Harriet,  one  of  the  daughters  of  WU^ 
liam  and  Harriet  Barton,  married  J.  F.  SUberwckUdt; 
and,  by  the  settlement  on  their  marriage,  dated  the  8th 
of  that  month,  she  assigned  her  share  of  the  40^9M 
current  rupees  and  the  accumulations  thereof,  to  ArcUr 
bald  Paxton,  Sir  William  Paxton  and  John  Lt  Gros, 
upon  trust,  as  soon  as  conveniently  might  be  after 
the  decease  of  the  survivor  of  her  father  and  mother,  to 
get  in  such  share,  and,  as  soon  afterwards  as  conveni* 
ently  might  be,  to  convert  the  same  into  money  and 
invest  the  same,  in  their  names,  in  such  of  the  public 
stocks  or  parliamentary  funds  or  other  securities  (private 
personal  security  only  excepted)  as  SUbertchildt  and 
wife,  or  the  survivor  of  them,  or  as  ArcAibaU  Paxton, 
Sir  Vfilliam  Paxton  and  John  Le  Gros,  or  the  survivors 
or  survivor  of  them,  after  the  decease  of  Silberwchildt^xiA 
wife,  should  think  fit ;  and  to  stand  possessed  of  such 
stocks,  funds,  or  securities  in  trust  for  Silbersehildt  and 
wife  for  their  lives,  successively,  and,  after  the  decease  of 
the  sui*vivor  of  them,  in  trust  for  their  child  or  children 
at  the  usual  periods. 


1836. 

*  ' 

Munch 
coceerell. 
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In  September  1 792^  three  of  the  trust  ees  of  the  settlement 
of  Decemberl778  being  desirous  ofbeing  discharged  from 
the  trusts.  Barton,  in  pursuance  of  a  power  reserved  to  him 
for  that  purpose,  appointed  Sir  CharUi  CockereU,  Henry 
IVail  and  WiUican  Logan  trustees  in  their  place,  and  tiie 
tmst-laiids  were  assigned  to  them  and  to  John  Evelyn^ 
the  continuing  trustee,  upon  the  trusts  of  the  settlement. 
At  that  time  Trail  and  Logan  were  resident  in  India, 
and  Evelyn  and  Sir  Charles  Cockerelt  were  resident  in 
England. 

In  and  previously  to  1792,  Sir  Charles  Cocker  ell,  H. 
Trail,  and  Sir  William  Faxton  carried  on  the  business 
of  mercantile  agents  in  partnership  together,  at  Calcutta, 
under  the  firm  of  Paxton,  Cockerelt  ^  Co.  In  1795  Sir 
WUHa/in  Paxton  retired,  and  John  Palmer  was  admitted 
a  partner  in  the  firm.  In  April  1805,  Sir  Charles  Cockerell 
retired,  and,  in  1809,  Trail  retired,  and,  fi*om  that  time 
tillJanuary  1830,  Pa/m«r  continued  to  carry  on  the  busi- 
ness either  alone  or  in  partnership  with  other  persons. 

The  fimds  comprised  in  the  settlement  of  December 
1778,  were  laid  out  on  bonds  or  certificates  of  the  East 
Indian  Government ;  and,  in  May  1793,  those  bonds  or 
certificates  were  deposited,  by  John  Ryder  (one  of  the 
trustees  of  that  settlement  who  had  retired)  in  the  hands 
of  Paxton,  Cockerell  ^  Co.  In  1794  Sir  Charles  Cock- 
erell arrived  at  Calcutta  from  England,  and  the  bonds 
or  certificates,  or  other  bonds,  certificates  or  securities  of 
tJie  Indian  Government  which  had  been  received  in  ex- 
change for  them,  then  remained  in  the  hands  of  Paxton, 
CockereU^  Co. 

Mrs.  Silberschildt  and  Elizabeth  Barton,  who  after- 
wards  married  William  Le  Gros,  were  the  only  children 
of  WHBam  and  Harriet  Barton.  William  Barton  died 
in  April  1799,  and,  shortly  after  his  death,  his  widow 
married  Thomas  Butler  Eyles. 


CASBS  Iir  O^ANCH^RT. 


1836. 

MUITGH 

CocnmcUt 


Sir  C.  CeckerM  remained  in  Cahmita  onlil  UuA- 
1800.  He  then  finally  quitted  India  and  letoned  to 
Ikgland.  At  that  time,  the  tnist4and  ( 
tain  bonds  and  promiaaory  notea  which 
ing  in  the  hands  of  Paxto^  CockareU  #*  Cb. ;  and  the 
same  were  transferable  by  the  mere  indoraement  of  any  of 
the  partners  in  the  firm ;  anditwasthen,  or  at  anytimei 
in  the  power  of  the  trustees  to  cause  such  bonds  and  pro- 
missory notes  to  be  indorsed  and  made  payable  to  them* 
selves ;  and,  if  they  had  done  so,  the  partnero  in  the 
house  of  Paxton,  Cockerell  ^  Co.  would,  according  to 
the  course  of  proceeding  observed  by  the  officers  of  the 
Indian  Government,  have  been  prevented  from  selliBg 
or  disposing  of  the  same,  or  receiving  the  monies  there- 
by secured,  without  the  concurrence  of  the  troateea  ;  bat 
PaxtoUf  Cockerell  ^  Co.  would  not  have  been  predaded 
firom  receiving  the  interest  thereon,  or  frcMn  reoriving; 
from  the  Indian  Government,  in  lieu  of  the  old  bonds 
or  notes  when  paid  off,  new  bonds  or  notes  made  pay- 
able to  the  trustees.  The  trustees,  however,  never  caused 
the  securities  to  be  indorsed  and  made  payable  to  them- 
selves. 

Previously  to  1800  Sir  C.  Cockerell  and  Trail  entered 
into  partnership^  with  Archibald  PaxioH  and  Sir  William 
Paxton^  in  the  business  of  East  India  agents  and  bank- 
ersin  London ;  and  they  or  the  survivors  of  them,  had  em 
since  carried  on  that  business,  in  London^  in  partnership 
together,  first  under  the  firm  of  PaxtoM,  Cockerell  f 
Co.f  Bnd,  afterwards,  under  the  successive  firms  of  Pax>- 
toM,  Cockerell,  Trail  ^  Co.,  Pazton,  Cockerelt,  TraiH 
Co.,  and  Cockerell,  Trail  ^  Co.  These  successiva 
firms  were,  from  the  time  of  the  first  formation  of  the 
firm  of  Paxtons,  Cockerell  ^  Co.,  down  to  January  183f, 
when  Palmer  ^  Co.  stopped  payment,  .the  agents  and 
mercantile  correspondents,  in  England,  of  the  successive 
firms  at  Calcutta,  of  which  the  last  was  the  firm  of 
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MeMrt.  Palmer  ^  Cck;  and^  daring  the  whole  of  that 
ttme,  thesaccessive  firms  atCofctf^to^and  particularly  the 
firm  of  Palmer  §f  Co.,  were  the  agents  and  mercantSe 
oomapondents,  in  India,  of  the  successive  firms  in  Lofh- 
dm ;  and  the  whole  of  the  trust^funds  and  the  accomu* 
latioiiB  thereof,  continued  in  the  hands  and  under  the 
control  and  management  of  the  successive  firms  at  Cal" 
cmiia,  from  the  year  1793,  until  Palmer  ^  Co.  stopped 
payment  The  bonds  and  notes  in  which  the  trust^ 
monies  were  invested,  were,  from  time  to  time,  paid  off ; 
and  the  produce  was  again  laid  out  in  the  purchase  of 
other  East  India  Company's  bonds  and  notes  in  India ; 
and,  from  William  Barton*s  death  until  Palmer  ^  Co. 
stopped  payment,  the  successive  firms  at  Calcutta,  and 
particularly  the  firm  of  Palmer  ^  Co.,  remitted  the  in- 
terest of  the  trust-funds  to  the  successive  firms  in  London ; 
and  Palmer  ^  Co.,  from  time  to  time,  transmitted  to  the 
successive  firms  in  London,  statements  of  accounts  relat- 
ing to  the  trust-funds,  which  were  headed  as  follows : 
^  D^  Trustees  of  Mrs.  Eyles  and  children,  in  account  with 
Messrs.  Palmer  ^  Co.,  C  V  or  « ly.  Trust  for  Mrs.  Eyles 
and  children,  in  account  with  Messrs.  Palmer  §f  Co.,  C.'' 


1836. 

Munch 


CocKsmnu 


Mr.  and  Mrs.  SUberschildt  had  five  children.  In 
February  1802,  Mr.  and  Mrs.  Eyles  filed  their  bill,  in 
the  Court  of  Chancery  in  England,  against  John  Evelyn, 
Sir  Charles  Cocherell,  Henry  Ihiil,  William  Logan,  and 
WilKam  Le  Gros  and  Elizabeth  his  wife,  and  against 
William  Beaufoy  Le  Gros,  their  son,  and  against  Mr.  and 
Mrs.  SUberschildt  and  their  children,  praying  that  the 
trusts  of  the  settlement  of  December  1778,  might  be  car- 
ried into  execution,  and  that  an  account  might  be  taken 
of  the  trust  property.  The  cause  was  heard  in  January 
1804,  when  inquiries  were  directed  as  to  the  trust-funds, 
and  as  to  the  children  of  Mr.  and  Mrs.  Barton,  Mr,  and 
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Mrs.  Silberschildt,  and  Mr.  and  Mis.  Le  Ctm.  In 
March  1806,  Mrs.  Ejfles  died.  In  Maieh  18M.  The 
Master  made  his  report  in  parsoanoe  of  the  dcciee» 
and,  in  Jane  of  the  same  year,  the  cause  was  lieaid  fbr 
further  directions,  when  it  was  declared  that  Tknmat 
Butler  Eyles,  in  right  of  his  late  wife  Harriet  ^Iw, 
was  entitled  to  the  interest  of  the  tmst^uiids  whidi 
accrued  between  the  death  of  WUliam  Bartm  and 
the  death  of  Harriet  Eyles ;  and  that,  upon  the  death 
of  WUliam  Barton,  Mrs.  Le  Gra$  became  entitled  to  a 
moiety  of  the  trust-funds,  subject  to  the  life-interest  of 
Mrs.  ^&9,  and  that  the  remaining  moiely  of  the 
principal  of  the  trust-funds  did,  npon  the  decease  of 
William  Barton  (subject  to  the  life-infteiest  of  Mm. 
Byles),  vest,  under  the  settlement  of  April  1791,  in 
Archibald  Paxton  and  Sir  WUliam  Paifom  (Job 
Le  Gros  being  then  dead)  upon  the  trusts  of  that  set- 
tlement :  and  it  was  ordered  that  the  interest  which  had 
accrued  upon  the  trust  monies  since  the  death  of  Mnk 
E^les,  should  be  paid  to  WiWam  Le  Grot  and  J.  F. 
SUbereckUdt,  in  equal  moieties,  and  that  Bfia.  Le  Grmft 
moiety  oS  the  principal  of  the  trust-monies  should  be 
subject  to  the  further  order  of  the  Court,  without  preju- 
dice to  a  claim  which  her  am,  WUUam  Beanfag  Le 
Groi  had  made  thereto,*  and  that  the  remaining  moiety 
should  be  transferred  and  paid  over  to  Archibald  PaxUm 
and  Sir  William  Paxton,  upon  the  trusts  of  the  settle 
ment  of  April  1791. 

Two  only  of  the  children  of  Mr.  and  Mrs.  SU- 
bertschildt  lived  to  attain  vested  interests  in  a  moiety 

*  It  did  not  appear  that  any  settlement  was  made  of  Mn. 
de  Gro$*s  moiety  of  the  trust-fundsi  or  how  the  claim  of  IF. 
B.  Le  Groi  arose. 
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of  the  trust-monies,  under  the  settlement  of  April 
1791,  that  is  to  say,  Harriet  Elizabeth,  who  married 
H.  F.  Munch,  and  Mary  Elizabeth  Silberschildt, 
H.  F.  Munch  died  in  Mr.  Silberschildfs  lifetime.  Mr. 
Silberschildt  survired  his  wife^  and  died  in  1827. 

William  Logan  died  in  1809.  John  Evelyn  did  not 
go  to  India  after  1792,  and  died  in  1826 ;  and  although 
he,  as  well  as  the  other  trustees^  executed  the  settlement 
of  December  1778,  he  did  not,  from  the  year  1792,  take 
any  part  or  in  any  manner  interfere  in  the  management 
of  the  trust*funds  or  in  the  execution  of  the  trusts  of 
that  settlement  Archibald  Paxton  and  John  Le  Gros 
died  in  Sir  fVilttam  Paxton^s  lifetime ;  and  Sir  William 
died  in  February  1824^  having  appointed  three  of  the 
Defendants  his  executors. 

Palmer  If  Co.,  some  years  before  they  stopped  pay- 
ment, became  embarrassed  in  their  circumstances,  and 
gold  the  bonds  or  notes  of  the  India  Company  in  which 
the  trust-funds  were  invested,  and  applied  the  proceeds 
to  their  own  use.  On  their  stopping  payment,  pro- 
ceedings in  the  nature  of  a  commission  of  bankrupt, 
were  taken  against  them  in  India  ;  and  they  had  never 
made  good,  and,  in  fact,  were  unable  to  make  good, 
any  part  of  the  trust-funds.  Until  the  news  of  their 
failure  arrived  in  this  country,  neither  Mrs.  Munch,  nor 
Mary  Elizabeth  Silberschildt,  her  sister,  had  any  sus- 
picion that  they  were  in  embarrassed  circumstances ; 
but  Sir  Charles  CochereU  and  Trail  had  been  long 
aware  of  that  circumstance. 

In  January  1830,  Mary  Elizabeth  Silberschildt  died, 
having  appointed  Mrs.  Munch  her  executrix  and  uni- 
versal legatee. 

VoL.YIII.  g 
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1836.  The  bill  was  filed  by  Mrs.  Munch,  against  Sir 

CharleB  Cockerell,  Henry  Trail  and  Sir  William  Pax- 
ton's  executors ;  and^  after  stating  as  abore,  it  charged 
Cockerell    ^^^^  members  of  the  firm  of  Palmer  ^  Co^  were 

resident  in  India ;  and  that,  in  all  the  transactions  and 
proceedings  in  which  Cockerell,  Trail  4r  Co.  acted  or 
were  concerned  relative  to  the  trast-funds,  they  acted 
as  the  agents  and  on  behalf  of  Evelyn,  CochereU,  and 
IVaU,  and  also  as  the  agents  and  on  the  behalf  of  Sir  IVU* 
liam  Paxton's  executors :  that  it  was  usual  for  pereoos 
in  this  country  having,  in  the  East  Indies,  notes  or 
securities  of  the  government  there,  to  cause  the  same  to 
be  deposited  with  the  accountant-general  and  sab- 
treasurer  of  the  government,  for  the  purpose  of  avoiding 
the  risk  of  leaving  the  same  in  the  hands  of  private 
individuals  or  mercantile  firms ;  and  that,  when  such 
notes  or  securities  were  so  deposited,  such  deposit  had 
the  effect  of  preventing  the  same  from  being  transferred, 
assigned  or  disposed  of,  or  the  monies  thereby  secured 
from  being  received  by  any  person,  without  the  au- 
thority of  the  persons  to  whom  the  same  belonged: 
that  Sir  C.  Cockerell  and  Trail  might,  at  any  time,  have 
caused  the  notes  or  securities,  on  which  the  trust-funds 
were  invested,  to  be  so  deposited  with  the  accountant- 
general  and  sub-treasurer ;  and  that,  if  the  same  had 
been  so  done.  Palmer  8f  Co.  would  have  been  precluded 
from  selling,  pledging,  assigning  or  disposing  of  the 
same,  or  receiving  the  monies  thereby  secured. 

The  bill  ])rayed  that  the  DefendanU  might  be  declared 
to  be  liable  to  pay  and  make  good,  to  the  Plaintiff,  her 
own  and  her  sister's  shares  of  the  trust-funds,  with 
the  interest  thereon;  and  might  be  decreed  to  pay 
the  amount  of  such  shares  and  interest,  to  the 
Plaintiff  and,  if  necessary,  that  an  account  might 
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be  taken  for  the  purpose  of  ascertaining  the  amount 
thereof. 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  Plaintiff. 

Mr.  Jacob  and  Mr.  Cockerell,  for  Sir  C.  Cockerell, 
and  Mr.  Wigram  and  Mr.  Sharpe  for  the  repre- 
sentatives of  Mr.  Trailf  who  died  pending  the 
suit: 

The  suit  is  defective  with  respect  to  parties :  for,  first, 
the  representatives  of  Evelyn  and  Logan  are  omitted. 

Secondly,  the  representatives  of  Archibald  Paxton, 
who  was  one  of  the  trustees  of  the  settlement  of  April 
1791,  ought  to  have  been  made  parties: 

And,  thirdly,  so  ought  the  family  of  Mr.  and  Mrs. 
Le  Gros. 

First :  the  reason  alleged  for  omitting  the  represen- 
tatives of  Evelyn  and  Logan,  is  that  those  gentlemen ' 
did  not  act  in  the  execution  of  the  trusts  of  the  settle- 
ment of  December  1778.   The  bill  states  that  both  of 
them  executed  the  deed ;  but  it  alleges  that  Evelyn  did 
not  act  after  1702.    As  he  took  upon  himself  the  office 
of  trustee,  he  was  bound  to  discharge  the  duties  of  that 
office  until  the  end  of  the  period :  and,  if  he  chose  to 
abandon  the  trust,  he  is  answerable  for  the  acts  of  those 
to  whom  he  abandoned  it.    If  Sir  Charles  Cockerell  ^nd 
Mr.  Trail  are  liable,  Evelyn  is  still  more  so ;  for  he  did 
not  take  the  same  care  of  the  trust-funds  as  they  did. 
Logan  lived  up  to  1809 ;  and  there  is  nothing  to  show 
•  that  he  did  not  act  up  to  that  time.   The  decree  of  1809 
imposed,  on  all  the  four  trustees,  the  duty  of  handing 
over  a  moiety  of  the  trust-funds,  to  Archibald  and  Sir 

Q  2 
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1836.       W.  Paxton.  and,  if  there  is  any  KabiKty,  it  ia  became 
they  did  not  do  what  that  decree  directed. 

MimcH 

ocKERELL  ^econdly :  the  repreaentatiTO  of  Sir  WiUum  Paxtm 
are  made  parties,  but  the  representatiTes  of  Arddbald 
Paxton  are  omitted.  Under  the  decree  of  1800,  the 
Paxiong  had  a  right  to  have  <»ie  moiety  of  the  fbnd 
transferred  to  them.  Hie  trusts  of  the  aettleoient  of 
December  1778  had  then  terminated,  and  the  time  had 
arrived  for  handing  over  a  moiety  of  the  tmst-fimds  to 
Mrs.  Silberschildfs  trustees.  They  were  the  persons  to 
whom  she  was  to  look.  They  suflTered  the  fiinds  to 
remain  in  the  hands  of  Palmer  ^  Co.;  and  they  were 
primarily  liable  to  her.  It  is  important,  thmfore,  to 
Sir  C.  Cockerell  and  Mr.  Trail,  that  the  representar 
tives  of  A.  Paxton  should  be  parties  to  the  suit.  Bot 
the  representatives  of  John  Le  Gros  ought  not  to  be 
made  parties,  as  he  was  dead  at  the  date  of  the  decree. 

Thirdly :  the  family  of  Mrs.  Le  Gro$  ought  to  be 
made  parties.  The  fund  remained  undivided  up  to  the 
failure  of  Palmer  §p  Co.;  and  it  still  remains  undivided. 
The  same  question  exists  between  the  fiunily  of  Mrs.  Lt 
Crros  and  the  Defendants,  as  exists  between  Mrs.  SUber^ 
schildfs  family  and  the  Defendants.  The  prayer  of  the 
bill  involves  an  account  of  Mrs.  Le  Gros*B  share  of  the 
fund.  It  is  impossible  for  the  Court  to  decree  payment 
of  one-half  of  a  fimd,  until  it  knows  what  the  whole 
amount  is.  That  amount  has  not  been  yet  ascertained; 
and,  unless  the  Le  Gros  family  are  made  partiea.,  they 
may  file  another  bill,  against  the  Defendants,  for  the  pur- 
pose of  having  the  accounts  that  must  be  directed  in 
this  suit,  in  order  to  ascertain  the  amount  of  the  fund, 
taken  over  again.    Goodson  v.  Ellisson  {a). 

(n)  3  Russ.  583.   Sec  593  &  594. 
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Mr.  J.  F.  Hall  appeared  for  Sir  WilUam  Paxton'B  1836, 
personal  representatives. 

MUNCU 

The  Vice-chancellor  I — I  think  that  the  personal  re-    Cocke rell. 
presentatives  of  ArcMbaid  Paxton  are  not  necessary 
parties. 

The  question  is,  whether  those  whose  duty  it  was  to 
protect  the  whole  fund  under  the  original  settlement, 
have  duly  discharged  the  trusts  of  that  settlement. 
Subsequent  to  that  settlement^  another  settlement  was 
made  of  the  share  of  a  child  of  the  marriage,  who  be- 
came entitled  to  a  moiety  of  the  fund.  If  the  cestuis 
que  trust  under  that  subsequent  settlement,  come  into 
Court,  they  represent  themselves  and  their  trustees;  and, 
therefore,  I  am  of  opinion  that  the  representatives  of 
Archibald  Paxton  are  not  necessary  parties. 

Mr.  Knight  and  Mr.  G.  Richards : 

With  respect  to  the  objection  that  the  representatives 
of  Evelyn  and  Logan  ought  to  have  been  made  parties : 
It  is  settled,  by  authority,  that  a  breach  of  trust  creates 
a  joint  and  several  debt ;  but  the  cestui  que  trust  is 
not  bound  to  bring  before  the  Court  all  the  parties  who 
have  participated  in  the  breach  of  trust :  he  may  do  so 
if  he  think  fit ;  but  it  is  not  necessary.  That  point  was 
expressly  decided  in  Walker  v.  Symonds  (fi).  If,  there- 
fore, it  were  clear  that  Evelyn  and  Logan  had  commit- 
ted a  breach  of  trust,  we  are  not  bound  to  bring  their 
personal  representatives  before  the  Court. 

The  remaining  question  is  as  to  the  necessity  of  hav- 
ing the  parties  entitled  to  Mrs.  X«  Gros*s  moiety  before 


(6)  3  Swans.  1.    See  75. 
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MUHCR 
V. 
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the  Court  It  is  a  general  rule  that  a  tmst-fand  is  not 
to  be  administered  piecemeal ;  but  that  rale  does  not 
apply  where  the  fund  has  been  divided.  That  divisioii 
was  effected  by  the  decree  of  1809 :  for  it  ordered  diat 
the  interest  which  had  accraed  on  the  trast-HMNues 
since  the  death  of  Mrs.  Eyiesp  should  be  paid  to  Wilr 
liam  Le  Grot  and  J.  F.  Silbersckildt,  in  equal  moieties, 
and  that  Mrs.  Le  Groses  moiety  of  the  principal,  should 
be  subject  to  the  further  order  of  the  Court,  without 
prejudice  to  the  claim  of  W.  Beaufoy  Le  Gras,  and  that 
the  remaining  moiety  should  be  paid  oyer,  to  ArckibaJd 
Paxton  and  Sir  William  Paxton,  upon  the  trusts  of  the 
settlement  of  April  1791.  The  time  for  dividing  the 
fund  under  the  original  settlement,  had  arrived ;  and 
the  decree  of  1809  completely  apportioned  the  two  moie- 
ties between  the  parties  entitled  to  them.  Smitk  v. 
Snow  (c).  Moreover,  if  the  Le  Gro^s  were  made  parties 
Defendants,  the  Court  could  not  give  them  any  relief  at 
the  hearing  of  the  cause.  And  it  does  not  follow  that 
they  would  be  as  successful  as  we  may  be,  in  making 
out  a  case  of  breach  of  tinist  i^nst  Sir  C.  Cocherell  and 
Trail.  We  are  proceeding  against  those  gentlemen  for 
a  breach  of  trust  committed  against  us. 

Mr.  Jacob,  in  reply : 

All  the  rules  and  principles  of  pleading  require  that 
the  representatives  of  Evelyn  and  Logan  should  be 
made  parties.  Walker  v.  Symonds  is  distinguishable 
from  the  present  case ;  for  there  Lord  JEHdon  was  ad- 
dressing himself  to  a  case  in  which  an  arrangement  had 
been  made  between  the  defaulting  trustees  with  the 
sanction  of  Mrs.  Walker,  by  which  the  trust-fund  was 
treated  as  tlie  sole  debt  of  Nicholas  Domithorme. 


(r)  3  Madd.  10. 
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The  Vice-Chancellor: 
It  appears  to  me  to  be  plain,  that  the  Le  Chroit's  ought 
to  be  made  parties. 

In  this  case  there  is  a  tnast-fundy  one  moiety  of  which 
belongs  to  A.,  and  the  other  moiety  belongs  to  B. :  and 
a  suit  has  been  instituted  by  J.,  in  which  the  allegation 
is  that  the  whole  fund  has  been  improperly  dealt  with 
by  the  trustees.  As  it  is  not  represented  that  B.  has 
been  satisfied  in  respect  of  his  share,  it  follows  that> 
unless  B.  is  made  a  party  to  the  suit,  the  Defendants 
will  be  subject  to  a  second  suit,  as  to  what  constitutes 
misfeasance  as  to  the  whole  fund.  The  whole  matter 
must  be  settled  in  one  suit :  and,  therefore,  if  one  of  the 
parties  interested  in  the  fund  is  not  a  party  to  the  suit, 
the  Court  will  not  give  any  relief  as  to  the  fund. 

With  respect  to  the  other  objection,  the  inclination  of 
my  opinion  is  that  the  representatives  of  Evelyn  and 
Logan  ought  to  be  made  parties  ;  but,  before  I  give  any 
decided  opinion  on  that  point,  I  will  read  over  the  report 
of  Walker  v.  Symonds. 


1836. 

^  V  ' 

Munch 
r. 

COCKERELL. 


The  Vice-Chancellor  : 

I  have  read  through  the  report  of  Walker  v.  Symonds.  18th  Nov. 
Now  that  case  itself  affords  one  instance  of  what  was 
thought  at  least  to  be  the  rule  in  the  profession :  be- 
cause the  representatives  of  Donnithome  and  Griffith, 
the  two  deceased  trustees,  were  made  parties,  along 
with  the  surviving  trustee :  and  I  observe  that  Lord 
Eldan  no  where  lays  down  the  general  proposition  that, 
if  there  be  three  trustees  who  have  committed  default, 
the  suit  may,  at  the  option  of  the  Plaintiff,  be  brought 

Q  4 


232 


CASES  IN  CHANCERY. 


1836. 
»  .  " 

'MUMCR 
C0CK£ESLL. 


against  one  only.  He  says  no  such  thing :  but  what  he 
does  say,  is  that,  when  three  trustees  are  involved  in 
one  common  breach  of  trust,  the  cestui  que  trust  suffer- 
ing from  that  breach  and  proving  that  the  transaction 
was  neither  authorized  nor  adopted  by  him,  may  pro- 
ceed against  any  or  all  of  the  trustees  (d)i  but. his 
Lordship  does  not  tell  us  whether,  when  he  uses  the 
words  may  proceed,"  he  means  that  they  should 
apply  to  proceedings  by  suit,  or  to  proceedings  on  a 
decree  which  has  been  obtained  in  a  suit  There  is  a 
difference  between  bringing  the  suit,  originally,  against 
all  that  were  defaulters,  and  then,  when  a  decree  has  been 
obtained,  proceeding  on  the  decree  against  one  of  them 
only,  and  proceeding,  originally,  in  framing  the  suit 
against  one  defaulter  only.  The  language  of  Lord  JEldtm 
is  so  general  on  the  point,  that  I  do  not  take  it  to  be  a 
general  authority  for  the  proposition  that,  where  several 
trustees  have  made  default,  the  suit  may,  at  the  optioD  of 
the  Plaintiff  (unless  there  be  special  circumstances  in 
the  case),  be  brought,  originally,  against  one  only. 
It  may  constantly  happen  that  there  has  been  default 
in  some  trustees,  affecting  portions  of  the  trust-fund; 
but,  if  there  be  other  trustees  that  represent  the  fund, 
it  is  quite  clear  that  that  which  is  the  fruit  of  the  suiti 
must  be  restored  as  part  of  the  fund,  and  must  be 
handed  over  to  the  other  trustees. 


Besides,  it  seems  to  me  that  this  proposition  whidi  is 
stated  to  have  fallen  from  Lord  Eldon,  was  laid  down, 
not  with  reference  to  anything  which  took  place  in  the 
couree  of  discussion  prior  to  the  pronouncing  of  Ae 
judgment,  but  when  a  discussion  arose  as  to  the  form  of 
the  decree,  after  the  substance  of  the  judgment  had 


(c/)  3  Swanst.  75. 
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been  pronounced:  and  it  seems  to  have  been  a  very 
special  case ;  becaiise  Dmnithome,  who  was  the  prin* 
cipal  defaulting  trustee,  died  first;  and  it  appears  that 
Isaac  Harris,  who  was  his  representative^  had,  by  a  sort 
of  composition  deed,  amalgamated  his  own  assets  to- 
gether with  thope  of  his  father,  so  as  to  form  a  general 
fund  for  the  relief  of  his  father's  creditors :  and  Lc^rd 
Eldan  thought  that  it  would  be  exceedingly  difficult  for 
the  Plaintiff,  Mrs.  Walker,  to  proceed  against  the  assets 
of  Nicholas  Donnithame,  without  abandoning  her  claim 
against  the  other  two ;  and  she  could  not  very  well  go 
on  against  the  other  two,  without  abandoning  her  claim 
against  theassetsof  Nicholas  Donnithome:  and,with  refer- 
eoce  to  a  state  of  circumstances  so  very  singular  as  those 
in  that  case,  his  Lordship  did  assert  the  general  propo- 
sition which  is  attributed  to  him  in  the  repoii;  and 
he  did,  in  point  of  fact,  do  this :  he  dismissed  the  bill  as 
against  Isaac  Harris^  without  costs,  and  allowed  the 
Plaintiff  to  go  on  against  the  other  two  trustees,  taking 
care  that  it  should  be  inserted,  in  the  decree,  that  all 
demands  which  Mrs.  Walker  might  have  under  the 
tmatrdeedf  or  against  the  assets  of  Donnithome,  as 
assets,  the  surviving  trustees  would  be  entitled  to 
enforce  for  their  own  heaae&i(e).  That  was  entirely  upon 
the  special  circumstances  of  the  case. 


1836. 

^  ' 

Munch 

COCKERELL. 


The  case  of  Wilkinson  v.  Parry  if),  furnishes  another 
instance  of  what  was  the  opinion  of  the  party  who  pre- 
pared the  bill  in  that  case :  for  not  only  was  Nicholson, 
who  was  the  defaulting  trustee,  made  a  party,  but 
SAerwin  also  was  made  a  party.  In  that  case.  The 
Master  of  the  Rolls  did  not  say  that  it  was  competent 
to  the  Plaintiffs,  at  their  own  option,  to  proceed  against 


(e)  See  3  Swan.  By. 
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Nichoban  only,  but  that,  if  Skerwim  bad  been  made  t 
party,  no  relief  could  have  been  had  againat  bfan.  The 
bill  was  filed  against  NichoboH  and  Parry ;  and  the 
objection  was  that  Skurwin  was  not  a  party :  bnt  The 
Master  of  the  Rolk  said  that,  if  Skerwim  bad  been 
made  a  party,  the  bill  must  bawe  been 
against  him.   The  circumstances  of  that 
follows:  Nicholson  and  Parry  were  or^inally  tras* 
tees,  and  Nicholson  became  desirous  of  retiring  bom 
the  trust,  and  Sherwin  was  appointed  a  trustee  in  hit 
place,  and  executed  the  deed ;  but,  before  be  acted,  he 
intimated  a  wish  to  be  discharged  fit>m  the  tmsteeship; 
and  then  a  deed  was  actually  prepared,  appointing 
Parry  to  be  sole  trustee ;  but  that  deed  was  not  eie- 
cuted  by  Sherwin.    But  what  was  the  special  dmun- 
stance  in  that  case  ?  Sherwin  was  a  trustee,  and  he 
never  had  acted ;  and  The  Master  of  the  Rolls,  by 
saying  that  the  bill  must  be  dismissed  as  against  him, 
took  that  view  of  the  case.   That  case  is  no  anthoritf 
whatever  for  stating  that,  where  complaint  might  law- 
fully be  made  against  one  of  the  trustees,  it  is  not 
necessary  to  make  the  others,  against  whom  no  ccMn* 
plaint  has  been  made,  parties  to  the  bill.  It  shows  only 
that,  where  a  perscm  had  the  character  of  trustee,  but,  de 
facto,  was  not  a  trustee,  it  was  not  necessary  to  make 
him  a  party :  and,  inasmuch  as  the  bill  was  filed  not 
against  Nicholson  only,  but  against  Nicholson  and 
Parry,  it  is  one  example,  amongst  many  others,  of  the 
necessity  of  making  all  the  trustees  parties. 


In  the  report  of  the  case  of  Walker  v.  Symomds,  in- 
stances are  given,  in  the  notes,  to  prove  a  proposition 
which,  I  should  have  thought,  hardly  required  proof, 
namely,  that  certain  acts  mentioned  in  the  notes,  may 
be  considered  as  defaults  for  which  the  trustee  may  be 
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liable.  But  in  the  very  first  of  those  cases,  the  case  of 
Bradwdl  v.  Catchpole,  Mayhew  had  appeared,  but  had 
never  answered,  nor  coidd  he  be  found  to  be  served  with 
the  process  of  the  commission  of  rebellion ;  and,  as  he 
had  not  been  served  with  a  subpoena  to  hear  judgment, 
there  could  be  no  decree  against  him,  but  the  process 
of  contempt  having  been  carried  on  against  him  to  the 
utmost  extent,  the  other  Defendants  could  not  object  for 
want  of  parties.  That  admits  that,  but  for  that  cir- 
cumstance, the  objection  might  have  been  made. 

I  see  that  Mr.  RusseU,  in  his  report  of  Wilkinson  v. 
Parry,  states  what  the  general  rule  is.  He  says  :  Yet 
cases  of  breaches  of  trust  seem  to  have  been  an  exception ; 
and  it  has  been  held  that  a  cestui  que  trust  may  proceed 
against  the  surviving  trustees  alone,  without  bringing 
before  the  Court  the  representatives  of  the  deceased 
trustee  who  were  involved  in  the  same  acts  of  miscon- 
duct." Mr.  Russell  refers  to  the  case  of  Ex  parte 
Angle  {g\  and  also  to  the  decision  of  Lord  Eldm  in 
Walker  v.  i^inoncb, on  which  I  have  commented.  But  it 
does  not  appear  to  me  that  Ex  parte  Angle,  justifies  the 
general  proposition,  that  it  is  competent  to  the  Plaintiff, 
at  his  option,  to  select  only  some  of  the  trustees :  it 
justifies  the  position  that  Mr.  Russell  lays  down, 
namely,  that  it  has  been  so  Ae/c^  because  it  was  so  held 
in  Ex  parte  Angle  x  but  we  must  look  at  the  circum- 
stances of  that  case.  The  proceeding  in  Ex  parte  Aiigle, 
was  founded  on  the  statute  4  Ann,  c.  14,  which  regu- 
lated the  vray  in  which  proceedings  should  be  had 
where,  upon  the  petition  of  persons  who  had  suffered 
by  fire  and  other  calamities,  imdertakers  were  autho- 


1836. 


Munch 

X?. 

COCKERELI. 


(g)  Barnard.  423.    S.  C.  2  Atk.  162. 
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1836.        rized  to  collect  money  for  the  benefit  of  the  sufTeren; 

'  and,  in  that  case,  it  appeared  that  there  were,  origi* 
^UNCH  nally,  17  managers,  and  seven  were  dead;  and  it  ivas 
CKERBLL  P^^  of      surviTors,  that  the  repre- 

sentatives of  the  managers  who  were  dead,  ought  to  be 
brought  before  Ihe  Court:  but  Lord  JSardwidiB  said  it 
was  not  necessary  to  bring  those  representatiiYes  befix« 
the  Court,  and  that  an  order  for  accounting  ought  to 
be  made  against  the  survivors. 

If  you  look  at  the  4th  sect,  of  the  Act,  you  will  see 
Uiat  it  directs  that  the  undertakers  shall,  within  two 
months,  account  before  one  of  The  Masters  of  the  Court 
of  Chancery ;  and  that  The  Master  shall  have  power, 
by  the  common  methods  of  the  Court,  to  examine  into 
all  frauds  committed  by  the  undertakers  and  their 
agents,  or  any  other  person  concerned  for  or  acting  under 
them,  and  report  the  same  to  the  Court;  which  report, 
being  confirmed  by  the  Court,  it  shall  be  in  the  power 
of  The  Lord  Chancellor  to  impose  such  fine  and  costi^ 
on  every  such  ofiender,  as  the  nature  of  the  case  shall 
require.  That,  of  course,  implies  that  it  was  in  the 
discretion  of  the  judge  to  impose  such  fine  and  such 
costs,  on  each  or  any  of  the  parties,  as  the  Court  thought 
proper;  and,  of  necessity,  it  gives  the  Court  the  juris- 
diction to  pi*oceed  against  some  and  omit  others ;  be- 
cause it  is  useless  to  say  that  the  proceeding  shall  be 
against  all,  when  it  is  in  the  power  of  the  Court  to  im- 
pose fines  and  costs  upon  such  only  as  the  Court  should 
think  right 

It  appears  to  me,  therefore,  that  this  section  the 
Act  did  entirely  justify  Lord  Hardwicke  in  saying  that 
it  was  not  necessary  to  bring  the  representatives  of  the 
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deceased  parlies  before  the  Court.  Besides  it  seems  that, 
under  the  Act,  the  Court,  might  proceed  in  a  summary 
way,  and  might  dispense  with  the  appearance  of  some 
of  the  oflTenders.  The  Act,  indeed,  imposed  certain  for- 
feitures, and  a  forfeiture  might  have  been  recovered 
from  the  representatives  of  those  who  were  dead ;  but 
it  might  have  been  thought  inconvenient,  by  that  learned 
Lord,  that  any  action  should  be  directed  against  the 
representatives  of  those  who  were  dead ;  and,  therefore, 
he  determined  to  impose  the  fines  and  costs  on  those 
only  who  were  alive,  and  to  enforce  payment  of  them 
by  the  process  of  the  Court. 


1836. 

'  y  * 

Munch 

V. 

COCKERELL. 


It  seems  to  me,  therefore,  that  the  position  laid  down 
by  Lord  Eldon  in  Walker  v.  Symonds,  does  not  support 
the  general  proposition  contended  for;  and  the  whole 
practice  of  the  profession  is,  I  believe,  against  it ;  and, 
therefore,  my  opinion  is  that,  in  this  particular  case, 
die  representatives  of  Evelyn  and  Logan  ought  to  be 
made  parties. 
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1836: 
55th  Not. 
'  ^ 

New  Orders. 
Power  of  Mast€r 
to  examine 
Wdmesui. 

If  a  reference  as 
to  title  is  made 
on  motion,  The 
Masterf  under 
Lord  Lynd' 
W«f's5istOr- 
der,  has  the 
same  power  to 
examine  wit- 
ncMes,  as  he 
would  have  had 
if  the  reference 
had  been  made 
by  decree. 


WOODROFFE  v.  TITTERTON. 

This  was  a  suit  for  specific  performance^ 

Mr.  Loftm  Wigram,  for  the  Plaintiff,  now  moved  (or 
a  reference  to  The  Master  to  inquire  whether  a  good  title 
could  be  made  to  the  premises  agreed  to  be  sold. 

Mr.  Purvis  for  the  Defendant,  said  that  he  could  not 
consent  to  the  motion,  unless  The  Master  had  the  same 
power  to  examine  witnesses,  as  he  would  have  had  if 
the  reference  had  been  made  under  a  decree. 

The  Vice-Chancellor: 

I  apprehend  that,  under  the  51st  Order  of  1828,  The 
Master  is  bound  to  settle  what  course  he  will  adopt,  and 
that  implies  that  he  can  examine  witnesses. 


His  Honor  made  the  common  order  of  reference. 


1836  :  BARTLE  r.  WILKIN. 

3d  December. 

'  Elizabeth,  the  wife  of  Thomas  Bartle,  lent, 

Forechsvre.  ^^^^       marriage,  300/.,  to  Wilkin,  on  mortgage  of  a 

—  copyhold  estate ;  and,  on  her  marriage,  a  settlement 

A  sum  due  on  ^^^^     ^y^^^  g^^^   Bartle  and  wife  and  the  other 

mortgage,  was 
settled  on  a 

marriage.  The  husband,  afterwards,  obtained  a  decree  of  fore- 
closure, in  a  suit  in  which  the  mortgagor  and  the  trustee  of  the  settle- 
ment, were  defendants.  The  trustee  s  costs  were  ordered  to  be  paid 
by  the  PlaintiiT,  and  added  to  the  mortgage-debt. 
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cestuis  que  trust  under  the  settlement,  filed  a  bill  of 
foreclosure  against  Wilkin  and  the  trustee  of  the  settle- 
ment, and  obtained  a  decree  of  foreclosure. 

The  question  was  whether  the  costs  of  the  trustee 
were  to  be  paid  by  the  Plaintiffs. 

Mr.  Wigram^  for  the  Plaintiffs,  referred  to  Weiherell 
v.  Collins  {a), 

Mr.  Wakefield,  for  the  Defendant  Wilkin,  referred  to 
Barry  v.  Wrey  (i). 

The  Vice-Chancellor  said  that  Sir  T.  Plumer's  reason- 
ing in  Wetherell  v.  Collins,  applied  to  a  foreclosure  as 
well  as  a  redemption ;  that>  in  Barry  v.  Wrey,  the  legal 
estate  had  been  assigned  after  decree,  and,  therefore, 
that  case  did  not  apply :  and  His  Honor  directed  the 
trustee*s  costs  to  be  paid  by  the  Plaintiffs  and  added  to 
the  mortgage  debt. 


1836. 


Bartle 
v. 

Wilkin. 


(a)  3  Madd.  255. 


iP)  3  Russ.  465. 
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1836: 
3d  December. 

DUmistal. 
Neto  Orders. 

A  party  who 
consents  to  dis- 
pense with  the 
17th  Order  of 
18319  in  some 
ptrticulan,  is 
not  to  be  con- 
sidered as  giv- 
ing up  the 
benefit  of  it  al- 
together, but  is 
entitled  to  en- 
force such  of 
its  requisitions 
as  he  nas  not 
dispensed  with. 


WEBBER  V.  BOLITHO. 

On  the  6th  of  May  1834,  the  Plaintiff  replied  to  the 
answer  and  served  a  subpoena  to  rejoin;  but,  having 
failed  to  sue  out  a  commission  to  examine  witnesses,  the 
Defendant  sued  out  a  commission  to  examine  his 
witnesses.  Publication  was  from  time  to  time  enlarged 
by  consent^  up  to  the  first  day  of  Easter  term  1896. 
The  Plaintiff  having  refused  to  consent  to  a  further  en- 
largement, the  Defendant  applied  to  one  of  The  3faf- 
ters,  under  3  &  4  Will.  4,  c.  94,  and  obtained  an  order 
to  enlarge  publication  until  the  1st  day  of  Trinity  term 
1836,  the  Plaintiff  being  at  liberty  to  set  down  the  cause 
for  hearing,  in  the  meantime.  The  Plamtiff  having 
failed  to  set  down  the  cause,  the  Defendant  now  moved 
to  dismiss. 


Mr.  Jacob  appeared  in  support  of  the  motion. 


Mr.  Bethelly  contra,  said,  that  the  steps  to  be  taken  in 
a  cause,  were  clearly  pointed  out  by  the  17th  Order  of 
1831 ;  but  where,  by  arrangement  between  the  parties, 
the  cause  had  been  taken  out  of  the  prescribed  course  of 
proceeding,  the  Plaintiff  was  not  at  liberty  to  avail 
himself  of  that  order. 

The  Vice-Chancellor  : 

A  party  who  consents  to  dispense  with  some  of  the 
requisitions  of  the  17th  Order,  is  not  to  be  considered  as 
giving  up  the  benefit  of  the  order  altogether.  The  case 
is  within  the  order,  except  so  far  as  the  consent  of  the 
parties  has  taken  it  out  of  the  order. 
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As  the  Plaintiff  in  this  case,  may  have  been  taken  by 
surprise,  I  shall  not  now  order  the  bill  to  be  dismissed  ; 
but  I  shall  direct  that  he  do  pay  the  costs  of  the  motion, 
and  set  down  his  cause  within  a  week  ;  and,  in  default  of 
his  so  setting  it  down,  that  the  bill  do  stand  dismissed, 
without  further  order. 


1836. 
Webber 

BOLITHO. 


WALUS  V.  TAYLOR. 


1836: 
8th  December. 


WilL 
Construction. 
Executors  and 
Administrators, 


EfjIZABETH  Stanley,  widow,  by  her  will,  dated 

the  11th  day  of  May  1807,  gave  and  bequeathed  all 

the  principal  monies,  stocks  or  funds  that  should  be 

found  standing  in  her  name  at  the  Bank  of  England  in 

the  Three  per  Cent.  Consolidated  Bank  Annuities,  to  Testatrix  gave  a 

her  executors  thereinafter  named,  upon  trust,  as  to  one  ^^jj^f^^g^'^^^j^jj^ 

moiety  thereof,  for  her  daughter,  Hannah,  the  wife  of  separate'  use  of 

Thomas  Forrest,  in  manner  therein  mentioned,  and,  as  her  daughter 

f    l*f  d 

to  the  other  moiety  or  half  part  of  the  said  principal  ^^^^^  her  death 

monies  in  the  Three  per  Cent.  Consolidated  Bank  An-  in  trust  for  her 

nuities,  upon  trust  to  permit  and  suffer  her  daughter,  executors  or 

».      1       1  r  TTT.i,.       TUT'   T  11  .         •  admmistratorf, 

Sophia,  then  the  wife  01  William  Mitchell,  to  receive  for  their  own 

and  take  the  interest,  dividends  and  profits  thereof,  for  use  and  benefit 
her  life,  to  and  for  her  own  use  and  benefit,  free  and  'dau^^ter 
independent  of  the  control,  debts  or  engagements  of  her  who  was  mar- 
then  present  or  any  future  husband:  and  she  thereby  ^^'^^^^^ 
directed  that  her  daughter's  receipt  alone  should  be  her^husban^ 
a  good  and  sufficient  discharge  from  the  same :  and,  made  a  will  by 
fix)m  and  after  the  decease  of  her  daughter,  Sophia,  upon  p^n^'^^^e^" 

stock  to  A.  and 

B.,  her  executors,  in  trust,  subject  to  the  payment  of  her  debts,  &c., 
for  her  nephews  and  nieces.  The  will  was  not  proved,  but  the  hus- 
band took  out  administration  to  his  wife.  Held  that  the  wife  had 
no  power  to  dispose  of  the  stock,  and  that  the  husband  was  entitled 
to  it. 

Vol.  VIII.  n 
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trust  to  assign  and  transfer  the  last-mentioned  moiety  of 
the  principal  monies  Three  per  Cent.  Annuities,  onto  the 
executors  or  administrators  of  her  said  daughter,  SopAao, 
to  and  for  his,  her  or  their  use  and  benefit  absolutely  for 
ever :  and  the  testatrix  appointed  two  of  the  Defendants 
executors  of  her  will. 

The  testatrix  died  in  November  1809.  At  her  death 
she  was  possessed  of  2,200  /.  Three  per  Cent.  Consols. 

William  Mitchell  died  in  November  1824 ;  and,  in 
February  1826,  his  widow  married  the  Plaintiff.  In 
December  1835  Mrs.  Wallis  died.  For  some  yean 
before  her  death,  she  and  her  husband  lived  separate 
from  each  other. 

Mrs.  Wallis  made  a  will,  which,  after  reciting  the  will 
of  her  mother,  and  that  she  was  entitled,  under  it,  to 
1,100/.  Three  per  Cent.  Consols,  proceeded  as  follows: 

I,  the  said  Sophia  Wallis^  under  the  right  of  disposal 
I  have  by  my  said  mother's  will,  do  hereby  direct  that 
the  executors  of  my  said  mother's  will,  shall,  imme- 
diately after  my  decease,  transfer  the  said  1,100  /.  Three 
per  Cent.  Consolidated  Bank  Annuties  unto  my  friends 
Thomas  Ashley^  Richard  Hallett  and  Thomas  Forrest^ 
whom  I  appoint  executors  of  this  my  will :  and  I  direct 
that  my  said  executors  shall  thenceforth  stand  possessed 
of  thesaid  1,100  Three  perCent.  Consolidated  Bank  An- 
nuities upon  trust,  in  the  first  place,  to  pay,  satisfy  and  dis- 
charge my  debts,  funeral  and  testamentary  expenses,  and 
then  upon  trust  to  pay  to  W.  M.  Mackenzie  and  Sophia 
Mackenzie  the  sum  of  95  /.  each,  and  to  transfer  the 
residue  of  the  said  1,100/.  Three  per  Cent  Consolidated 
Bank  Annuities,  unto  and  equally  amongst  my  nephews 
and  niece,  Thomas  Forrest^  W.  A.  Forrest  and  Sophia 


1836. 
Wallis 
Tatlob. 
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Jane  Forreslj  for  their  own  absolute  use  and  benefit." 
This  will  was  never  proved ;  but  in  January  1836  the 
Plaintiff  took  out  administration  to  his  late  wife. 

The  bill  charged  that  the  will  made  by  Mrs.  IVallis, 
was  invalid,  and  prayed  that  the  trustees  of  her  mother's 
will,  might  be  decreed  to  transfer  the  1,100/.  stock  to 
the  Plaintiff,  and  to  pay  to  him  the  dividends  that  had 
accrued  thereon  since  his  wife's  death. 


1836. 
Wallis 

V. 

Taylor. 


Mr.  Stuart,  for  the  Plaintiff,  contended  that,  under 
Mrp.  Stanley^%  will,  the  Plaintiff,  as  the  administra- 
tor of  his  late  wife,  was  absolutely  entitled  to  the 
stock,  for  his  own  benefit,  and  cited  Sanders  v. 
Franks  (a). 

Mr.  Turner,  for  the  trustees  of  Mrs.  Stanley*s  will, 
said  that  all  they  required  was  full  and  complete  indem- 
nity in  disposing  of  the  stock  :  that  two  questions  arose 
on  Mrs.  Stanley's  will;  one  was  whether,  as  she  had 
given  the  stock  to  her  daughter,  for  her  separate  use  for 
life,  and,  afler  her  death,  to  her  executors  or  admini- 
strators, far  their  own  use  and  benefit,  that  did  not  give 
the  daughter  a  power  to  name  the  persons  who  were  to 
take,  as  they  were  to  take  beneficially :  that  the  other 
question  was,  what  was  the  meaning  of  the  words 

executors  or  administrators : "  that  those  words  had 
been  frequently  held  to  mean  next  of  kin ;  but  the  next 
of  kin  of  Mrs.  Wallis  were  not  parties  to  the  suit. 

Mr.  Walker,  for  Mrs.  Wallis^B  executors : 

It  is  plain  that  Mrs.  Stanley  did  not  intend  that  her 
daughter's  husband  should  take  any  interest  in  the  fund, 


(a)  3  Madd.  147. 
r2 
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as  she  gave  it  to  her  for  her  separate  use.  The  questkm 
is,  whether  the  daughter  had  a  power  to  appoint  the 
fund.  The  fund  is  given  to  the  executors  of  the  daugh- 
ter :  that  imphes  that  the  testatrix  intended  her  to  have 
a  power  of  nominating  the  executors,  and,  therefore,  it 
ought  to  go  to  the  executors  nominated  by  her,  and  not 
to  her  husband.  But  if  not,  then  it  is  clear  that  her 
next  of  kin  are  entitled  to  it.  Buhner  v.  Jayib), 
Palin  V.  Hills  (c),  JSaines  v.  Ottey  (d).  The  testatrix 
could  not  have  had  the  executors  or  administrators, 
though  she  might  have  had  the  next  of  kin  of  her 
daughter  in  her  contemplation.  Mrs.  Wallis  was  married 
at  the  date  of  the  will ;  and,  if  she  had  had  children  by 
her  first  husband,  they,  according  to  the  constructioii 
contended  for  by  the  plaintiiT,  would  not  take  any  pait 
of  the  fund,  but  the  whole  would  go  to  her  second 
husband. 

The  Vice-Chancellor  : 

Suppose  that  Mrs.  Stanley  did,  in  fact,  intend  that  the 
executors  or  administrators  of  her  daughter  should  take 
the  fiind  for  their  own  benefit,  could  she  have  used  more 
apt  and  proper  words  to  express  her  intention  ? 

In  the  case  of  Palin  v.  Hills,  Lord  JSrottgham,  C, 
recognizes  that  a  testator  may  provide  that  the  execu- 
tors of  a  person  may  take  for  their  own  benefit :  for  His 
Lordship  says:  The  question  is  in  what  way,  by  what 
means,  through  what  kind  of  substitution,  is  the  testator 
to  accomplish  his  purpose  of  preventing  a  lapse  ?  He 
may  have  done  it  either  by  providing  that  the  legatee's 
executor  or  administrator  should  take  (in  which  case 


■      V  ■ 

Wallis 
r. 

Taylor. 


(6)  Ante,  vol.  4,  p.  48.  S.  C. ;  3  Myl.  &  Keen,  197, 
{c)  I  Myl,  &  Keen,  470.       (d)  Ibid.  465. 
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there  must  be  express  words  to  indicate  the  intention  of 
preventing  a  lapse)  or  by  providing  that  the  residuary 
legatee  or  next  of  kin  of  the  legatee  should  take,  either 
by  giving  it  over,  in  the  dark,  to  whomsoever  the  legatee 
had  made  or  should  make  his  executor,  or  the  Ordinary 
should  make  his  administrator,  and  whom  he  could 
know  nothing  of." 

It  is  clear  that  the  testatrix  did  not  intend  that  her 
daughter  should  have  the  power  of  appointing  the  corpus 
of  the  fund,  for  she  has  limited  it  to  her  for  her  life 
only:  and,  as  she  has  given  it  to  the  executors  or  admi- 
nistrators of  her  daughter,  for  their  own  use  and  benefit^ 
I  can  only  suppose  that  she  did  mean  what  she  has  ex- 
pressed, namely,  that  the  executors  or  administrators  of 
her  daughter,  should  take  for  their  own  benefit. 

Declare  that  the  daughter  had  no  power  to  appoint 
the  fund,  and  that  the  Plaintiff  is  entitled  to  it  as  her 
administrator. 


R  a 


246 


CASES  IN  CHANCERY. 


1836: 
21st  Dec. 

^  V  ' 

Pica. 
Practice. 
Corporation, 

The  Plaintiffs 
sued  as  a  body 
corporate,  by 
the  name  of  The 
Governor  and 
Company  of  the 
Bank  of  Scot- 
land ;  but  it  did 
not  appear  whe- 
ther they  were 
incorporated  by 
an  English  or 
by  a  Scotch 
charter.  The 
Defendant 
pleaded  that 
the  Plaintifls 
never  were  in- 
corporated by 
any  king  or 
queen  of  Eug' 
landy  and  were 
disabled,  by 
law,  from  suing 
by  the  name  of 
The  Governor 
and  Company, 
cVc.   Held  that, 
as  the  plea  was 
not,  exclusively, 
a  denial  of 
what  would  ap- 
pear by  the  pro- 
duction of  an 
Engl'sh  record, 
it  ought  to  have 
been  tiled  on 
oath. 


THE  GOVERNOR  AND  COMPANY  OF  THE 
BANK  OF  SCOTLAND  r.  KER. 

The  Plaintiffs  sued  as  a  corporation,  but  did  not  state 
how  they  were  incorporated. 

The  Defendant,  T.  C.  Ker^  put  in  the  following  plea 
to  the  bill : That  the  said  complainants,  styling  them- 
selves The  Governor  and  Company  of  the  Bank  of  &o/- 
landf  are  not  incorporated  and  never  were  incorporated 
by  or  by  the  assent  of  His  present  Majesty,  or  any  of  his 
predecessors  Kings  and  Queens  of  England^  and  that 
the  said  complainants,  styling  themselves  The  Governor 
and  Company  of  the  Bank  of  Scotland^  are  disabled,  by 
the  laws  of  the  realm,  to  sue  by  the  name  of  The  Go- 
vernor and  Company  of  the  Bank  of  Scotland  in  this 
Honourable  Court.'* 

A  motion  was  now  made  on  behalf  of  the  Plaintiffs, 
that  the  plea  might  be  taken  off  the  file,  because  it  had 
been  put  in  without  oath. 

Mr.  Jacob  and  Mr.  EUison,  in  support  of  the 
motion : 

The  first  part  of  the  plea  alleges,  merely,  that  the 
Plaintiffs  are  not  an  English  Corporation.  This  is,  in 
fact,  no  plea  at  all ;  as  a  foreign  corporation  may  sue, 
as  such,  in  the  courts  of  this  country. 

The  second  part  of  the  plea  must  be  taken  to  mean 
something  further.  It  alleges  that  the  Plaintiffs  are  dis- 
abled, by  law,  from  suing.    That  must  mean  that  they 
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are  precluded  from  suing  for  some  other  reason  than  that  1 836. 

mentioned  in  the  first  part  of  the  plea.   That  allegation,  '  v— 

therefore,  ought  to  have  been  verified  by  oath.    A  plea  Scotlane 

denying  the  existence  of  a  record,  with  the  addition  of  ^ 

something  else,  cannot  be  filed  without  oath.    Aubrey  Ker. 
V.  Aspinall  (a). 

Mr.  Knight  and  Mr.  Bird  for  the  Defendant : 

The  question  is  not  whether  the  plea  is  a  good  plea, 
but  whether  it  ought  to  have  been  put  in  on  oath.  It  is, 
in  fact,  a  plea  in  disability  of  the  person  of  the  Plaintiff, 
which  need  not  be  put  in  on  oath  {h).  Aubrey  v.  Aspinall 
was  a  case  of  fraud  :  the  plea  alleged  a  direct  falsehood. 

The  Vice-Chancellor  : 

The  plea  is  not,  exclusively,  a  negation  of  that  which 
will  appear  by  the  production  of  an  English  record ;  for 
it  might  appear  that  the  Plaintiffs  were  incorporated  by 
a  Scotch  charter,  which  must  be  proved.  Therefore, 
the  plea  may  involve  the  necessity  of  doing  something 
more  than  producing  a  mere  English  record. 

Motion  granted. 

(a)  Jac.  441.  {p)  See  Mitf.  Treat,  34  edit.  243. 


R  4 


lASEi  ;5  CBA5CE&Y. 


>rr=:i3:  r.  boucheil 

^^.ERLEGIL  rie  eider,  wms  twice  de- 
Toe  ir«c  CGmmisaoQ  iasued  in 
^  ?^  IpILa.  uui  rie  aecood,  m  October  1818. 

T^cr  pncsd  Tocet  d&e  secood  commissioo, 

—  'iti^ri-T        Ji  :ae  pcond:  but,  long  befim  the 

"^^^  -  -^KT^r  .r  He  1^  X  laaBui  lae  Laws  relatii^  to  Bank- 
^  ^^sK  i  3x=::.  4.     li.  C<Mbg">yg obtained  his  certificale 

r^*  3»  ^T^aj:    •--■'.^  ^  jg'^-nt:-  la  ie  Ai  iiGae.  beibre,  under  the  first 


^  :       j=r"a.n  p«frsccs  wtfco  daimed  to  be  creditors 
.f  .~ja»>^i-i*,  i-ai"^t^i-  tT  dfcc  process  of  the  Lord 
r-"   \-k:-r  r  •  J  in.-:.  1  •CT.  ic  7<»1  in  the  Plaintifi^s  hands, 
t  ruTi-  rtzi:  ne  Tr.o**-is  :c  C'^od*  which,  in  the  pre- 

^  zr^  .-cz^  T-iar.  I ima^^^  kfed  poichased  at  Penang,  and 
ta.'i  s::£Lit=i  .  .c=.;r^i  ^  Paji=.  Tlie  Plaintiff,  thereupon, 
*'       'r*  i.tri  1       .c  iri;rT«»a»»  asaicst  tbe  persons  who  had 

zH:  rv-w-^         se-ir-i  lie  iT^iiusii?,  uA  zlso  against  the  assignees 

-cm;      .  — .         ^  ^       $.137,  H  as  follows:  "  And  be  it 
T'-jT  -""Tact-  . 

JTci-t?*       ■"-^-t?'  s-J».ti-i-         -  *=J  person  who  shall  have  been  so 
«  V  iu.-*-      isi.r^-^i      s*!*:^  c«rt:5cate  as  aforesaid,  or  who  shall  have 
rux'^-es  iir-      -,'C!co*-:oec  cnecitors.  or  who  shall  have  been  dis- 

>c«*r;C  *  ~  -  ::e  cMrc«f%£      jz  s  Act.  shall  be  or  become  bankrupt, 

T^t^^  Azc  ha^e  jc'x.z«ftL  c<  sisali  berealter  obtain  such  certificate 

x.*wc«<%c.  oT-'ess  estate  shall  produce  (after  all  charges) 
^^o«'fU  pa  J  cTcfT  creditor  under  the  commission  fifteen 
j;^  :he  poozsd.  such  certificate  shall  only  protect  his 
p^fNoc  trcoi  arTe>i  and  imprisonment,  but  his  future  estate 
ird  edects  except  his  tools  of  trade  and  necessary  household 
funuivm*.  and  the  wearir^  apparel  of  himself,  his  wife,  and 
thuJrni  >hill  ^C9C  in  the  assignees  under  the  said  comoiis- 
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The  cause  now  came  on  to  be  heard. 
Mr.  Stuart,  for  the  Plaintiff. 

Mr.  Jcicob  and  Mr.  Turner,  for  the  assignees  under 
the  second  commission^  said  that  the  127th  section 
of  the  Bankrupt  Act  was  intended  to  have  a  retros- 
pective operation,  and  to  apply  to  certificates  obtained 
prior  to  the  passing  of  the  Act  as  well  as  afterwards ; 
and  that  the  words,  "  shall  have  obtained,"  were  used 
in  opposition  to  the  words,  "  shall  hereafter  obtain." 
JSx  parte  Lane  {a),  Ex  parte  Welsh{b),  EUton  v.  Brad- 
dick  (c).  Fowler  v.  Coster  (d). 

Mr.  G.  Richards,  Mr.  TorrianofinA  Mr.  Maclean,  for 
the  other  Defendants,  relied  on  Carew  v.  Edwards  {e)y 
and  said  Uiat  Ex  parte  Lane  did  not  apply ;  as,  in  that 
case,  the  third  commission  issued  in  1828,  which  was 
after  the  passing  of  the  Act;  and  that,  in  JElston  v. 
Braddick  and  Fowler  v.  Coster,  the  Banknipt  obtained 
his  certificate  after  the  passing  of  the  Act. 


1836. 
Guthrie 
Boucher. 


The  Vice-Chancellob: 
There  is  no  difl&culty  in  this  case. 

There  is  no  inconsistency  between  the  decisions  in  the 
Court  of  Exchequer  and  the  Court  of  King  s  Bench. 
In  the  case  in  the  King's  Bench,  both  the  bankruptcies 

sion,  who  shall  be  entitled  to  seize  the  same  in  like  manner 
as  they  might  have  seized  property  of  which  such  bankrupt 
was  possessed  at  the  issuing  of  the  commission." 

(fl)  Mont.  m.  (d)  10  Barn.  &  Cres.  427. 

ifi)  Ibid.  276.  (e)  4  Barn.  &  Add.  351. 

(c)  2  Crompt.  &  Mees.  435. 
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happened  before  the  passing  of  the  Act,  and  the  Court 
held  that  the  statute  did  not  apply :  but,  in  the  case 
before  the  Court  of  Exchequer,  one  of  the  bankmptcies 
happened  before,  and  the  other  after  the  passing  of  the 
Act ;  and,  in  that  case,  the  Court  held  that  the  statute 
did  apply.  Both  decisions  are  right  and  consistent  with 
each  other. 

In  order  to  make  the  statute  apply,  there  must  have 
been  a  bankruptcy  after  the  passing  of  the  Act. — [His 
Honor  here  read  the  127th  sect,  of  the  Act.] — I  admit 
that  there  is  a  surplusage  of  words  in  that  section.  But 
it  appears  to  me  that  the  person  Tvho  drew  the  Act, 
when  he  used  the  words,  "  shall  have  obtained,"  car- 
ried his  mind  forward  to  a  certificate  to  be  obtained 
under  the  Act  which  he  was  preparing. 

In  the  present  case  there  was  no  bankruptcy  subse- 
quent to  the  passing  of  the  Act ;  and  the  consequence 
is  that  there  can  be  no  vesting  in  the  assignees. 


1836. 

V 

Guthrie 

V. 

Boucher. 
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Practice. 


DAVENPORT  r.  WHITMORE.  .gg^. 

23d  January. 

The  Plaintiff  had  obtained  the  common  injunction 

for  want  of  answer.    The  answer  was  afterwards  filed, 

and  the  Plaintiff  excepted  to  it  for  insufficiency,  but  The  Court  will 

was  unable  to  obtain  the  order  of  reference  to  The  f.®'  enlarge  the 

time  for  obtam- 

Jdaster,  until  Saturday  the  21st  instant.    On  this  day  IngTheMac^^s 

(Monday  the  23d)  the  four  days  allowed  for  obtaining  repoft  on  ex- 

the  report,  would  expire,  and  2  o'clock  was  the  earliest  answering'* 

time  that  The  Master  could  fix  for  hearing  the  excep-  injunction 

tions.  ^*^^P^ 

under  special 

circumstances, 

Under  these  circumstances  Sir  W.  Home  and  Mr.  such  as  die  ill- 
Rogers,  for  the  Plaintiff,  moved  that  the  time  prescribed  Masterto  whom 
for  obtaining  the  report,  might  be  enlarged.    They  cited  the  exceptions 
Smith's  Pract.  474.  ""^^  ^^^^"^^^^ 


Mr.  G.  Ric/iards,  for  the  Defendant: 
There  is  no  authority  for  the  application.    The  rule  is 
that,  if  the  report  is  not  obtained  within  four  days,  the 
injunction  goes;  but  the  Plaintiff  may  move  to  revive 
it,  on  The  Master  allowing  the  exception^. 

The  Vice-Chancellor  : 

I  think  that  the  Court  may  interfere  in  special  cases, 
and  alter  the  usual  course  of  its  practice ;  as,  for  in- 
stance, where  The  Master  is  prevented,  by  illness,  from 
attending  to  the  duties  of  his  office.  But  I  do  not  recol- 
lect any  application,  like  the  present,  being  made  to  the 
Court ;  and  I  do  not  think  that  there  are  any  special 
circumstances  in  this  case  which  will  justify  my  inter- 
ference.   No  evil  will  arise  from  my  refusing  the  appli- 
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catioQ ;  for,  although  the  injunction  will  be  dissolved  if 
the  report  is  not  obtained  within  the  prescribed  time, 
yet,  if  The  Master  allows  the  exceptions,  the  injunc- 
tion may  be  revived  as  a  matter  of  course.  The  object 
of  the  rule  which  is  now  sought  to  be  relaxed,  was  to 
prevent  unnecessary  delay  on  the  part  of  Plaintiffs: 
and  the  Chancery  Commissioners  thought  that  it  was  a 
wholesome  rule  and  ought  to  remain  unaltered. 

My  opinion  is  that  I  ought  not  to  interpose.  I  do  not 
mean  to  say  that  I  might  not  interfere  in  a  proper  case; 
but  I  do  not  think  that  this  is  such  a  case. 


24th  January.  On  this  day  the  PlaintiflTs  counsel  renewed  their 
motion,  supported  by  an  affidavit  stating,  that  Master 
Martin  (to  whom  the  reference  had  been  made)  was 
prevented,  by  indisposition,  from  attending  to  business. 

Mr.  G.  Richards,  said  that  the  Plaintiff's  solicitor  had 
requested  the  Defendant's  solicitor  to  consent  to  the 
time  being  enlarged,  which  the  latter  declined,  and,  at 
the  same  time,  informed  the  Plaintiff's  solicitor  that 
Master  Brougham  would  take  the  reference. 

The  Vice-Chancellor : 

In  extraordinary  cases,  such  as  the  illness  of  a  Mas- 
ter, the  Court  must  depart  from  its  ordinary  rules :  and, 
under  tlie  special  circumstances  of  this  case,  I  think  it 
right  to  make  the  order. 

My  order  is  that  the  injunction  be  revived:  that  the 
exceptions  be  referred  to  Master  Brougham ;  and  that 
the  Plaintiff  do  obtain  his  report  witliin  four  days,  or 
that  the  injunction  be  dissolved. 


1837. 


Davenport 

V. 

Willi  MORS. 


CASES  IN  CHANCERY. 


253 


SPACEMAN  V.  TIMBRELL. 

1836: 

Thomas  TIMBRELL^  by  his  will  dated  the  14th 

of  Febraary  1820,  gave  certain  freehold  and  leasehold   jq^)^' January 

estateft  to  his  son  Thomas  Timbrelly  to  hold  the  freehold    ^  v  ' 

estates  to  him,  his  heirs,  and  assigns,  and  the  leaseholds  Assets. 

to  him,   his  executors,  administrators  and  assigns,  ^^^^l 

,  ,  Creditor. 

subject  to  the  payment  of  3,000c.,  withm  four  years  Purchaser. 

after  the  testator's  decease,  with  interest,  to  each  of  Heir.  Devisee. 
the  testator's  three  daughters  :  and  he  gave  the  residue  ^  who^as  a 
of  his  real  and  personal  estates,  to  his  son,  Thomas  Tim-  trader  at  his 
hrell,  and  Charles  Spackman,  their  heirs,  executors,  ^^^^^^"J^^ 
&c.  in  trust  to  sell  and  get  in  the  same  respectively :  and,  cialty  anc^iinpfe 
after  paying  all  his  debts  and  legacies,  he  gave  the  contract,  de- 
money  to  be  produced  from  his  residuary  real  and  per-  ^^^^  freehold 
,  „  1.     1, ,  estates  to  his 

sonal  estates  unto  all  his  children,  equally ;  and  he  son  in  fee.  The 

appointed  his  son,  Thomas  Timbrell,  and  Charles  Spack-  ^^"» 

,  .  .  riage,  settled 

man  his  executors.  thTestates  on 

The  testator  died  shortly  after  the  date  of  his  will,  children,  and 
At  his  death,  he  was  a  trader  within  the  meaning  of  the  afterwards  died. 
Bankrupt  Laws,  and  was  indebted  both  by  specialty  and  3  &  4  w!^&*m. 
simple  contract.  c.  14,  and  the 

47  Geo.3,c.  74, 

Thomas  Timbrell^  the  son,  by  his  marriage  settlement        ^*  '^ot 

(which  was  dated  in  January  1823  and  recited  his  ^s^^dewiend- 

father's  will)  in  consideration  of  the  intended  marriage  ed  or  devised, 

and  of  a  sum  of  money  covenanted  to  be  paid,  by  the  ^^^^  the  ances- 
^1       ri..  ,  n  .  ^^^^  ^ebte :  but 

father  of  his  intended  wife,  to  the  trustees  of  the  settle-  make  the  heir  or 

ment,  conveyed  the  freehold  estates  devised  to  him  as  devisee  ^erson- 
before  mentioned,  together  with  some  other  estates  of  Sb^e  value^o'f  the 
which  he  was  seised  in  fee,  to  trustees,  for  1,000  years,  assets ;  and, 

therefore,  that 

the  son's  widow  and  children  were  entitled  to  hold  the  estates  dis- 
charged from  the  debts  of  the  father. 
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in  trust  to  raise  the  three  legacies  of  3^000  L,  and, 
subject  thereto,  to  the  use  of  himself  and  his  intended 
wife  for  their  lives  successively,  with  remainder  to  their 
children  as  tenants  in  common  in  fee :  and  he  assigned 
the  leasehold  estates  (subject  to  the  charges  thereon), 
to  trustees,  upon  trusts  corresponding  with  the  uses 
declared  of  the  freehold  estates :  and  he  covenanted  for 
the  title  to  the  estates,  as  against  his  own  acts  and  the 
acts  of  his  father ;  and,  in  the  covenant  against  incum- 
brances, his  father's  debts  were  included. 

The  Bill,  which  was  filed  in  June  1830,  prayed  that 
the  trusts  of  the  will  might  be  carried  into  execution, 
and  that  the  testator's  real  and  personal  estates  might 
be  applied  in  payment  of  his  debts  and  legacies. 

Thomas  Timbrell,  the  son,  became  a  bankrupt  and  died 
pending  the  suit.  A  decree  was  afterwards  made,  by 
which  the  testator's  estates,  were  directed  to  be  sold  for 
payment  of  his  debts.  The  widow  and  children  of  T. 
Timbrell,  the  son,  presented  a  petition  of  appeal  from 
that  decree,  in  which  they  submitted  that,  inasmuch  as 
the  estates  specifically  devised  to  T,  Timbrell  the  son, 
were  comprised  in  the  settlement  i\hich  was  made  pre- 
viously to  and  inconsidemtion  of  his  marriage  and  under 
which  they  were  purchasers  for  a  good  and  valuable 
consideration,  they  were  entitled  to  those  estates  in  pre- 
ference to  such  of  the  testator's  creditors  as  had  not  a 
specific  charge  thereon  prior  to  the  settlement. 

Mr.  Wigram  and  Mr.  iUbrfcy  for  the  Petitioners: 
The  question  in  this  cause,  arises  under  the  following 
circumstances. — Thomas  Timbrell,  the  father,  devised 
certain  of  his  estates  to  his  son  in  fee :  the  fiatther  was  a 
trader  at  the  time  of  his  death,  and,  of  course,  the 
estates  would  be  subject  to  his  debts:  but,  three  years 


1836- 
^   ' 

Spackmak 

V. 

TiMBRBLL. 
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after  the  father's  death,  the  son,  on  his  marriage,  settled 
the  estates  on  his  wife  and  children:  and  the  question 
is  whether  the  estates  remain  subject  to  the  father's 
debts,  or  whether  the  parties  entitled  under  the  settle- 
ment, take  the  estates  discharged  from  the  debts. 
This  question  depends  upon  the  3  8c  4  W.  &  M. 
c.  14,  and  47  Geo.  3,  sess.  2,  c.  74.  The  former  of 
those  Acts,  does  not  give  the  creditor  any  specific  lien 
on  the  estates  of  his  debtor,  but  only  makes  the  heir 
or  devisee  personally  liable,  to  the  amount  of  the  assets 
descended  or  devised.  It  does  not  enable  the  creditor 
to  pursue  the  land  in  the  hands  of  an  alienee.  The 
47th  Geo.  3  enacts  that,  where  a  trader  dies  seised 
of  estates  which  he  shall  not  have  charged  with  his 
debts,  those  estates  shall  be  assets,  to  be  administered 
in  Courts  of  Equity,  for  payment  of  his  debts  as  well 
on  simple  contract  as  on  specialty,  and  his  heir  or 
devisee  shall  be  liable  to  all  the  same  suits  in  equity,  at 
the  suit  of  any  of  his  creditors,  whether  by  simple  con- 
tract or  by  specialty,  as  they  were,  before  the  passing 
of  the  Act,  liable  to  at  the  suit  of  creditors  by  specialty. 
This  Act,  therefore,  leaves  the  case  of  simple  contract 
creditors  just  the  same  as  that  of  specialty  creditors 
was  before.  At  law  the  right  is  against  the  person  of 
the  heir  or  devisee  ;  and  so  it  is  in  equity.  In  equity  as 
at  law,  the  land  is  safe  in  the  hands  of  the  alienee, 
unless  a  case  of  fraud  is  made  out,  and  then  the  cre- 
ditor may  pursue  the  land  in  the  hands  of  the  alienee. 
The  fraud,  however,  must  not  be  a  fraud  on  the  part  of  the 
alienor  only,  but  must  be  concocted  between  the  alienor 
and  the  alienee:  and,  unless  such  a  case  of  fraud  is 
made  out,  the  right  of  the  alienee  is  the  same  in  equity 
as  at  law.  In  this  case,  three  years  after  the  death  of 
the  father  and  when  no  suit  was  depending,  a  settle- 
ment was  made  by  the  heir  on  his  marriage:  and,  if 
that  settlement  is  liable  to  be  defeated  by  creditors,  no 
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heir  of  a  trader  can  make  a  settlement  of  his  property; 
The  parties  who  take  under  a  marriage  settlement^  are 
purchasers  for  a  valuable,  not  a  good  conskleratkm 
merely;  and  all  the  consequences  of  their  being sach 
purchasers  have  always  been  followed  up.  Under  the 
13th  Eliz.  c.  5  and  27th  Eliz.  c.  4,  and  also  under  the 
Bankrupt  Laws,  the  consideration  of  marriage  has  been 
always  held  to  be  as  good  as  a  sale  for  value.  Besides, 
in  this  case,  there  is  not  only  the  consideration  of  mar- 
riage, but  there  is  also  an  actual  valuable  consideratioa 
moving  from  the  father  of  the  lady. 

George  v.  Milbanke  (a),  Mathews  v.  Jories  (6),  KimaS' 
ton  V.  Clark  (c),  Brown  v.  Carter  (rf),  Kirk  v.  Clark 
(e),  Partridge  v.  Gopp  (/). 

Sir  ff.  Home  and  Mr.  G.  Rickards,  for  the  credi- 
tors of  the  testator : 
The  question  is  whether  the  alienee  is  to  be  in  a  bet- 
ter situation  than  the  person  from  whom  he  took  the 
land.  Where  a  person  purchases  from  the  heir  or 
devisee,  for  valuable  consideration  and  without  notice 
of  the  charges  on  the  land,  he  is  protected  by  3  & 
4  W.  8c  M.  c.  14 :  but  a  purchaser  with  notice  of  the 
charges  on  the  property,  stands  in  the  same  situation  Us 
the  party  from  whom  he  purchases.  Where  no  money 
passes,  it  is  impossible  for  the  purchaser  to  suppose  that 
the  estate  is  parted  with  for  the  purpose  of  paying  debts. 
In  Mathews  v.  Jones,  it  is  assumed,  by  the  counsel,  th^t 
the  parties  claiming  under  the  settlement,  had  no  notice 
of  the  debts.  The  principle  is  clearly  pointed  out  in 
Watkins  v.  Cheek  (g).  There  Sir  John  LeacA,  V.  C. 
says :    But,  if  the  nature  of  the  transaction  affords 

(a)  9  Ves.  190.  (e)  Prec.  Ch.  275. 

(6)  2  Anst.  506.  (/)  Arab.  596. 

(r)  Q  Atk.  204.  (g)  «  Sim.  &  Stu.  205. 
(d)  5  Ves.  862. 
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intrinsic  evidence  that  the  executor,  in  the  mortgage  or 
sale,  is  not  acting  in  the  execution  of  his  duty,  but  is 
committing  a  breach  of  trust,  as  where  the  consideration 
of  the  mortgagie  or  sale  is  a  personal  debt  due  from  the 
executor  to  the  mortgagee  or  purchaser,  there,  such 
mortgagee  or  purchaser,  being  a  party  to  the  breach  of 
trust,  does  not  hold  the  property  discharged  from  the 
trusts,  hut  equally  subject  to  the  payment  of  debts  and 
legacies  as  it  would  have  been  in  the  hands  of  the 
executor.  The  same  principle  is  applicable  to  real 
estate."  Here,  the  settlement  recites  the  will  and  the 
devise  for  payment  of  debts;  and  Thomas  Timbrell  coye* 
nants  that  the  lands  shall  beheld  and  enjoyed  free  from 
his  father's  debts:  therefore,  the  debts  must  be  pre- 
sumed to  be  unpaid  until  the  contrary  is  proved.  There 
is  no  pecuniary  consideration  moving  to  Thomas  Timhrell^ 
from  the  parties  claiming  under  the  settlement,  by  which 
the  debts  could  be  paid.    Green  v.  Lowes  (Jk). 

Mr.  Knightf  Mr.  Jacob,  Mr.  fVilbraham,  Mr.  Simons, 
Mr.  Stinton,  Mr.  TVillcock,  Mr.  Reynolds  and  Mr. 
Saunders  appeared  for  other  parties. 

Mr.  Wigram,  in  reply : 

Before  the  3  &  4  W.  8c  M.  c.  14  was  passed,  if 
the  heir  aliened  the  land  before  action  brought,  he 
could  not  be  made  answerable,  to  the  creditor,  for  the 
value  of  it :  he  could  plead  riens  per  descent  at  the  time 
of  the  writ  brought.  That  was  remedied  by  the  5th 
sect,  of  the  Act,  which  enacts  that,  where  the  heir  shall 
be  liable  to  pay  the  debt  of  his  ancestor  in  regard  of  any 
lands  descending  to  him,  and  shall  sell,  aliene  or  make 
over  the  same  before  any  action  brought  or  process  sued 
out  against  him,  he  shall  be  answerable  for  such  debt  to 

(A)  3  Rro.  C.C.  217. 
Vol.  VIIL  s 
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the  value  of  the  land  so  by  him  sold,  aliened  or  made 
over.  The  statute  therefore  made  the  heir  liable,  al- 
though he  aliened ;  but  it  gave  no  remedy  against  the 
land.  It  does  not  follow  the  land  in  the  hands  of  the 
alienee,  but  it  makes  the  heir  liable  for  the  value.  It 
must  be  observed  too  that,  in  that  section  of  the  Act,  the 
words  used  are  *  aliene  and  make  over  *  as  well  as  ^sell'. 
The  47th  Geo.  3  merely  gives,  to  simple  contract  cre- 
ditors, the  same  remedy  as  specialty  creditors  had  under 
the  statute  of  Will.  &  Mary.  It  gives  no  new  remedy 
against  the  heir :  it  does  not  fetter  him  either  in  the 
enjoyment  or  in  the  disposition  of  his  property. 


There  is  nothing  particularly  pointed  in  the  covenants 
for  title  contained  in  the  settlement.  Those  covenants 
are  in  the  usual  form.  The  word  '  debts  '  is  inserted  in 
every  covenant  against  incumbrances. 


1837  •  'T'he  Vice-Chancellor  : 

10th  January.  j^fiQf^as  Timbrell,  the  father,  was  a  debtor  by  cove- 
nant, and  was  also  a  trader  at  the  time  of  his  death ; 
and,  by  his  will,  he  devised,  to  his  eldest  son,  in  fee, 
certain  freehold  tenements.  After  the  testator's  death, 
the  son,  on  his  marriage,  settled  those  tenements,  toge- 
ther with  others,  on  his  wife  and  children:  and  the 
question  is  whether,  in  a  suit  to  administer  the  real  and 
personal  assets  of  the  testator,  the  tenements  devised 
can,  as  against  the  wife  and  children  of  the  son,  be 
sold  to  satisfy  the  debt  of  the  father. 

I  am  clearly  of  opinion  they  cannot.  The  law  is 
correctly  laid  down  by  Lord  C.  B.  Macdanald  in  giving 
the  judgment  of  the  Court  in  Mathews  v.  Jofies  (a). 


(a)  2  Aiiitr.  515. 
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His  Lordship  says :  It  has,  indeed,  been  attempted  to 
raise  another  question  upon  the  construction  of  the 
statute  of  William  and  Mary,  to  show  that,  as  against 
creditors,  a  devise  is  wholly  void,  and,  therefore,  dif- 
ferent from  the  case  of  lands  descended.  It  is  clear  that 
no  such  distinction  exists.  Before  that  statute,  the  only 
remedy  of  a  creditor  was  against  the  heir,  to  the  amount 
of  the  assets  descended :  a  devise  effectually  defeated 
his  claim.  The  statute,  therefore,  extends  the  remedy 
against  the  devisee :  but,  in  this  case  as  well  as  in  that 
of  the  heir,  it  is  clearly  the  intent  that  the  land  should 
not  be  charged  in  the  hands  of  a  purchaser :  and,  ac- 
cordingly, in  both  cases,  the  heir  or  devisee  continue 
personally  answerable  for  the  debt  after  they  have  parted 
with  the  estate,  in  respect  of  which  they  became  charge- 
able." The  Common  Law  and  the  Statutes  3  &  4 
W.  &  M.  c.  14,  and  47th  Geo.  3,  sess.  2,  c.  74,  do 
not  charge  the  real  assets  descended  or  devised  with  the 
debts  of  the  ancestor,  but  make  the  heir  or  devisee 
liable,  personally,  to  answer  for  the  value  of  the  assets. 

In  Buckley  v.  Nightingale  (i),  it  was  held  that,  if 
the  heir  who  had  taken  assets  by  descent,  pleads,  in  an 
action  of  debt  by  a  specialty  creditor  of  his  ancestor, 
that  he  has  paid  specialty  debts  to  the  value  of  the 
assets  descended,  the  plea  is  good  on  demurrer :  and  the 
decision  in  Horn  v.  Horn  (c)  must  have  proceeded  on 
that  ground. 

It  is  clearly  settled  that  a  charge  for  payment  of  debts, 
takes  the  case  out  of  the  statute  of  3  &  4  W.  &  M.,  and 
makes  equitable  assets.    Bailey  v.  Ekins  (c?),  Shiphard 

lAituAdge  (e).   And  it  is  impossible  to  say  that  a  con- 

(6)  1  Str.  66j.  (c)  2  Sim.  &  Stu.  448. 

(d)  7  Ves.  319.  (e)  8  Ves.  26. 
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veyance  in  consideration  of  maniage,  for  the  benefit  o( 
the  wife  and  children  of  the  settlor,  does  not  make  them 
purchasers  for  valuable  consideration  of  all  the  interest 
conveyed  to  them.  But,  by  the  conveyance,  the  heir  be- 
comes personally  liable  to  the  creditors  of  his  ancestor 
for  the  value  of  the  assets  which  he  has  conveyed. 


1837: 
1 1  th  February. 

'  V  ' 

Atsets. 

Debtor  and 
Creditor. 

Purchaser. 
Executor. 

A  testator  be- 
queathed lease- 
holds to  his  son, 
and  appointed 
him  and  ano- 
ther person  liis 
executors. 
Three  years 
after  the  testa- 
tor*8  death,  the 
son  settled  the 
leaseholds,  on 
his  marriage. 
Held  that,  as 
against  the  son's 
wife  and  child- 
ren, the  proper- 
ty was  not  liable 
to  the  testators 
creditors. 


It  having  been  arranged  that  the  question,  whether 
the  leasehold  estates  were  liable  to  the  demands  of  the 
creditors,  should  not  be  discussed  until  the  Court  had 
decided  as  to  the  freeholds,  that  question  now  came  on 
to  be  argued. 

In  the  settlement,  the  leasehold  part  of  the  estates 
was  described  as  a  close  or  paddock  of  pasture  ground, 
containing  six  score  luggs,  and  lately  thrown  into  and 
then  forming  part  of  one  of  the  freehold  closes,  and 
which  close  or  paddock  was,  by  the  will  of  ThomoM 
Timbrell,  the  father,  bequeathed  to  Thomas  Timbrdl, 
the  son. 

Mr.  Wigram  and  Mr.  Morley  referred  to  Macleody. 
Drummond  (a),  and  Nugent  v.  Gifford  (6),  and  said  that, 
although  a  person  dealing  with  the  executor  and  specific 
legatee,  might  be  liable  to  the  demands  of  creditors,  if 
they  prosecuted  their  claim  in  due  time,  yet,  in  this  case, 
as  the  creditors  did  not  file  their  bill  until  seven  years 
after  the  execution  of  the  settlement,  they  were  barred  of 
all  remedy  by  their  own  laches  :  that  the  circumstance  of 
three  years  having  elapsed  between  the  death  of  the  tes- 
tator and  the  execution  of  the  settlement,  during  which 
time  the  son  was  suffered  to  deal  with  the  property  as  he 


(a)  17  Vc8.  152.  (5)  1  Atk.  46a. 
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thought  fit,  was  sufficient  to  make  every  one  consider 
him,  not  as  executor,  but  as  specific  legatee :  that  the 
leasehold  part  of  the  premises  was  laid  into  one  of  the 
freehold  fields;  and  that  the  marriage  consideration 
protected  it  equally  with  the  freeholds,  unless  fraud  and 
collusion  could  be  shown. 

Sir  William  Home  and  Mr.  G.  Richards,  said  that 
C.  Spackman  was  an  executor  of  the  will,  as  well  as 
T.  Timbrell ;  but  he  was  not  a  party  to  the  settlement, 
nor  did  it  appear  that  he  had  ever  assented  to  the  be- 
quest of  the  leaseholds:  that  Macleod  v.  Drummond 
proved,  merely,  that  an  executor  had  power  to  dispose 
of  his  testator's  personal  estate,  and  that  the  purchaser 
would  hold  it  against  the  creditors,  unless  fraud  or  col- 
lusion were  shown ;  that  the  reason  was,  that  an  executor 
might  be  under  the  necessity  of  selling  the  property  for 
the  purpose  of  paying  his  testator's  debts ;  but,  in  this 
case,  the  presumption  that  the  leaseholds  were  disposed 
of  for  that  purpose,  could  not  arise,  as  no  money  was 
paid. 

The  Vice-Chancellor  : 

The  settlement  begins  with  reciting  that  Thomas 
Timbrell^  the  son,  was  seised  of  the  manor  and  other 
hereditaments  thereinafter  granted  and  released,  for  an 
estate  in  fee  simple  in  possession;  and  then,  when  you 
come  to  the  operative  part,  it  says :  "  All  that  close  or 
paddock  forming  part  of  the  said  freehold  close  herein- 
before granted  and  released  called  Adcroft ;  and  which 
close  or  paddock,  with  its  appurtenances,  was,  by  the 
said  will  of  the  said  testator,  Thomas  Timbrell,  be- 
queathed by  him  to  the  said  Thomas  Timbrell,  the  son 
so  that  the  description  of  the  property  in  the  settlement 
indicates  that  the  son  was  in  possession  of  the  freehold 
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1837.  and  the  leasehold,  in  one  and  the  same  character,  that 
"""^  ^  's,  as  owner.  I  must,  therefore,  conclude  that  there 
ACKMAN  assent  to  the  bequest  of  the  leaseholds. 

V. 

MBRELL. 

Then,  three  years  after  the  death  of  the  father,  the 
son  makes  a  settlement,  both  of  the  leaseholds  and  of 
the  freeholds,  for  valuable  consideration;  and,  there 
being  nothing  to  impeach  the  fairness  of  the  transaction, 
it  seems  to  me  that  this  case  falls  within  the  principle  of 
those  cases  which  are  so  ably  commented  upon  by  Lord 
Eldon,  C.  in  Macleod  v.  Drummond. 


1836: 
2()th  &  30th 
November. 

1837: 
10th  .January. 

*  V  ' 

Soliciior  and 

Client. 
Injunction. 

A.^  a  solicitor, 
had  been  em- 
ployed by  B.y  to 
negotiate  and 
conclude  an 


DAVIES  V.  CLOUGH. 

In  1808  a  family  arrangement  was  made  between 
Roger  Clough  and  JR.  Butler  Clough,  his  son,  under 
which  12.  B.  Clough  became  entitled  to  an  annuity  of 
500 1,  a  year,  charged  upon  an  estate  to  which  he  was 
entitled  in  remainder  expectant  on  his  father's  death : 
and  R.  B.  Clough  was  empowered  to  charge  the  estate, 
on  his  marriage,  with  a  jointure  of  350  /.  a  year.  In 
the  same  year  K.  B.  Clough  married  the  Defendant, 
Amelia  Maria  Clough^  having  previously  exercised  his 
power  of  jointuring  in  her  favour. 


agreement  on 
her  behalf. 

Disputes  then  arose  between  them  as  to  A's  bills  of  costs,  which 
B,  procured  to  be  taxed,  and  reduced.  A  suit  was  subsequently 
commenced  by  C.  against  B.y  the  object  of  which  was  to  set  aside 
the  agreement,  and  m  which  A.  and  7>.,  who  had  lately  become  his 
partner,  were  solicitors  for  C.  The  Court  restrained  A.  and  i>. 
from  acting  as  the  solicitors  of  C.  in  the  suit,  and  restrained  A. 
from  communicating  to  C.  any  information  relating  to  the  agree- 
ment, that  had  come  to  his  knowledge,  confidentially,  as  the  soli- 
citor of  B. 
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In  1817  R.  Clough,  who  was  a  partner  in  a  bank, 
became  bankrupt.  His  assignees  having  agreed  to  sell 
a  portion  of  the  estate,  claims  were  made,  by  i2.  B. 
Clough,  in  respect  of  his  annuity,  and,  by  his  widow, 
in  respect  of  her  jointure.  The  assignees  were  after- 
wards allowed  to  complete  the  sale,  on  relinquishing 
their  claim  to  the  remainder  of  the  estate  ;  but,  in  1830, 
and  before  the  claims  of  i2.  B.  Clough  and  his  wife 
were  finally  settled,  the  former  died,  having  appointed 
his  wife  his  executrix. 

On  R,  B.  Clough's  death,  the  portion  of  the  estate 
remaining  unsold,  descended  to  his  only  child,  Amelia^ 
the  wife  of  the  Defendant  Walter  Pouoell  Jones,  On 
the  9th  of  August  1831  an  agreement  was  made  be- 
tween Mrs.  Clough,  Mr.  and  Mrs.  Powell  Jones  and 
the  assignees  of  R.  Clough,  which  was  afterwards 
varied  by  an  agreement  of  the  7th  of  October  1832^ 
The  effect  of  the  agreement  so  varied  was  that  Walter 
PowellJones  should  pay  3,160/.  to  Mrs.  Clough,  and 
that  she  should  relinquish  her  jointure,  and  the  arrears 
of  her  late  husband's  annuity,  amounting  to  6,750  /. 

H.  Jones,  who  had  acted  as  the  solicitor  of  the 
Clough  family  from  the  year  1815,  was  employed  by 
Mrs.  Clough,  as  her  solicitor,  in  negotiating  and  con- 
cluding the  before-mentioned  agreement.  In  December 
1832,  he  received,  from  Mrs.  Clough,  350  /.,  being  the 
amount  of  certain  costs  which  he  alleged  to  be  due  to 
him  from  her  late  husband.  Shortly  afterwards,  he 
made  a  further  demand  upon  her  of  the  like  nature, 
and,  on  her  resisting  it,  he  brought  an  action  against 
her  in  the  Court  of  King's  Bench.  Mrs.  Clough  tlien 
obtained  an  order  for  taxing  his  bills  of  costs.  The 
Master  found  that  //.  Jones  had  been  overpaid,  and 
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ordered  him  to  refund  part  of  the  350  /.  and  pay  the 
costs  of  taxation.  H.  Jones  then  obtained  an  order  to 
review  the  taxation.  The  Master,  however,  came  to  the 
same  conclusion  as  before,  and  ordered  U.  Jones  to  pay 
the  costs  of  the  re-taxation. 

In  1834  II.  Jones  filed  a  creditor's  bill  against  Mrs. 
Clouffh,  as  the  personal  representative  of  her  late  hus- 
band. In  May  1835,  the  bill  was  dismissed  for  want 
of  prosecution. 

In  August  1835,  the  bill  in  this  cause  (which  also 
was  a  creditor's  bill)  was  filed  against  Mrs.  Clough  and 
Mr.  and  Mrs.  Potcell  Jones :  alleging  that  the  assets  of 
R.  B.  Clough  consisted,  amongst  other  things,  of  the 
arrears  of  his  annuity,  amounting  to  6,750/.  Mrs. 
Clough  put  in  her  answer,  in  which  she  denied  that  she 
had  received  anything  in  respect  of  the  annuity.  In 
April  1836  the  bill  was  amended,  and  a  detailed  state- 
ment of  the  transactions  before  mentioned,  was  intro- 
duced into  it.  The  amended  bill  insisted  that  the  3,160  /• 
was  paid  to  Mrs.  Clough,  in  part  satisfaction  of  the 
arrears  of  her  lale  husband's  annuity,  and  prayed  that 
that  sum  might  be  declared  to  belong  to  his  estate. 

H.  Jones  and  one  Fag,  who  had  been  his  clerk  but 
was  now  his  partner,  were  the  solicitors  for  the  Plain- 
tiffs in  this  suit ;  and  a  motion,  supported  by  affidavits, 
was  now  made,  on  behalf  of  Mrs.  Clough,  that  the 
Plaintiffs  might  be  restrained  from  employing  Messrs. 
Jones  Fay  as  their  solicitors  in  this  suit,  or  as  their 
attoniies  and  solicitors  in  any  other  suit  in  equity  or 
action  at  law,  commenced  or  to  be  commenced,  by  the 
Plaintiffs,  against  Mrs.  Clough  as  executrix  of  R.  But- 
hr  Clough,  in  respect  of  any  property  alleged  to  be 
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part  of  his  estate,  the  title  to  which  was  attempted  to 
be  established  upon  the  construction  of  any  agreement 
or  other  transaction  which  came  to  the  knowledge  of 
Janes  §f  Fay^  as  attomies  and  solicitors  to  JR.  B. 
CUmghf  or  of  Mrs.  CUmgh  since  his  decease,  or  which 
came  to  the  knowledge  of  Fay  as  clerk  to  Jones,  during 
the  time  that  Jones  was  concerned  for  R.  B,  Clough  or 
Mrs*  Clough,  as  such  attorney  or  solicitor ;  and  also  to 
restrain  them  from  acting  as  solicitors  and  attomies  for 
the  Plaintiffs  in  any  such  suits  or  actions,  and  from 
communicating  to  them,  their  counsel,  clerks  in  court, 
solicitors,  attomies  or  agents,  any  information  relating 
to  the  matters  in  dispute  in  such  suits  or  actions  which 
had  come  to  the  knowledge  of  Jones  ^  Fay  as  such 
solicitors  and  attomies  as  aforesaid,  or  which  had  come 
to  the  knowledge  of  Fay  as  clerk  to  Jones  while  con- 
cerned for  i2.  B.  Clough  or  Mrs.  Clough  as  such  attor- 
ney or  solicitor. 

Mr.  Knight  and  Mr.  Shadwell,  in  support  of  the 
motion,  said  that  the  bill  contained  matter  relating  to 
iamily  arrangements  which  had  come  to  the  knowledge** 
of  H.  Jones  whilst  he  was  acting  as  the  solicitor  of 
Mrs.  Clough :  that,  in  disclosing,  to  the  Plaintiffs,  what 
had  so  come  to  his  knowledge,  he  had  committed  a 
gross  breach  of  professional  confidence :  that  he  had 
instigated  the  Plaintiffs  to  institute  the  suit,  in  order  to 
be  revenged  upon  Mrs.  Clough  for  having  taxed  his  bills ; 
and  that  he  had  agreed  to  indemnify  the  Plaintiffs  from 
the  costs  of  the  suit,  so  that  it  was,  in  fact,  his  suit. 
Cholmondeley  v.  Clinton  (a),  Beer  v.  Ward  (Jb),  Ro- 
binson  v.  Mullett  (c). 


1836. 


Davies 

V. 

Clough. 


(o)  19  Vc8.  261.  ijb)  Jac.  77. 

(c)  4  Price  353. 
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1836. 
Davies 

V. 

Clough. 


Mr.  Jacob  and  Mr.  Koe^  for  the  Plaintiffs^  said  that 
the  motion  was  founded  on  the  erroneous  assomptioa 
that  Mr.  Jones  was  under  an  obligation  of  secrecy,  not 
only  as  the  solicitor  of  Mrs.  Clough,  but  also  as  the 
solicitor  of  her  late  husband ;  but  that  it  had  never  yet 
been  decided  that  the  right  to  enforce  secrecy  would 
pass  from  a  deceased  client  to  his  personal  represen- 
tative: that  the  matters  as  to  which  secrecy  was  now 
sought  to  be  imposed,  had  been  disclosed  in  the  course 
of  the  proceedings  in  the  bankruptcy  of  Roger  Clovgh, 
and  in  the  taxation  of  Jones'F^  bills  of  costs,  or,  in  other 
words^  they  had  been  made  known  to  the  whole  world. 
Johnson  v.  Marriott  (rf),  Grissell  v.  Peto  (e),  Bricheno 
V.  Thorp  (/). 


Mr.  Temple  and  Mr.  G.  Richards  for  if.  Jones, 


Mr.  B.  Anderdon  for  Mr.  Fay,  said  that  Fay  was 
clerk  to  Mr.  Jones  until  1829 ;  that  he  then  left  Jomes, 
and  did  not  return  until  1834,  when  he  was  taken  into 
partnership :  that  all  the  transactions  to  which  the  suit 
related,  took  place  prior  to  1834,  and  he  had  never  been 
consulted  either  by  Mrs.  Clough  or  by  R.  B.  Clough, 
and,  consequently,  that  the  injunction  ought  not  to  be 
extended  to  him. 


The  Vice-Chancellor  : 

It  appears,  from  the  affidavits  filed  by  Mrs.  Clough, 
that  Mr.  IL  Jones  was  confidentially  employed  by  her, 
in  the  negotiation  of  the  agreement  by  virtue  of  which 
the  3,160  Z.  was  paid  to  her.  It  is  true  that  the  notice 
of  motion  goes  to  restrain  him  from  making  any  com- 


(J)  2  Compt.  &  Mees.  183.  (e)  9  Bing.  1. 

(y )  Jac.  300. 
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munication  of  matters  which  he  leamt  as  solicitor  of 
it.  B.  Clough :  but  it  is  not  at  all  necessary  to  consider 
ivbether  I  ought  to  interfere  as  to  anything  that  Jones 
did  or  leamt  as  the  solicitor  of  B.  B.  Clough.  The 
question  to  be  considered  is  whether  he  ought  to  be  per- 
mitted to  act  as  the  solicitor  of  the  Plaintiffs  in  this 
suit,  the  object  of  which  is  to  set  aside  that  very  trans- 
action which  was  brought  to  maturity  by  himself,  when 
he  was  acting  as  the  solicitor  of  Mrs.  Clovgh. 

I  have  not  been  able  to  find  any  authority  exactly  in 
point,  and  must,  therefore,  proceed  upon  some  general 
principle.  The  cases,  however,  appear  to  afford  this 
general  principle,  namely,  that  all  courts  may  exercise 
an  authority  over  their  own  oflScers  as  to  the  propriety 
of  their  behaviour :  for  applications  have  been  repeatedly 
made  to  restrain  solicitors  who  had  acted  on  one  side, 
fVom  acting  on  the  other,  and  those  applications  have 
failed  or  succeeded  upon  their  own  particular  grounds, 
but  never  because  the  Court  had  no  jurisdiction. 

The  question  therefore  is  whether  the  circumstances 
of  this  case  furnish  a  ground  for  interference.  For  my 
own  part,  I  cannot  consider  anything  to  be  a  greater 
breach  of  professional  duty,  than  for  a  solicitor,  first  of 
all,  as  the  solicitor  of  one  party,  to  carry  on  a  negotia- 
tion for  the  benefit  of  that  party  and  have  it  completed, 
and,  afterwards,  to  act  as  the  solicitor  for  other  parties, 
in  order,  by  his  own  personal  knowledge  of  the  trans- 
action, to  destroy  that  which  he  had  done  for  his  former 
client :  and  that,  not  because  he  was  discharged  by  his 
former  client,  but  because  he  made  an  exorbitant  demand, 
which  was  resisted  and,  ultimately,  defeated  :  so  that  he 
virtually  discharged  himself.    Such  conduct  appears  to 
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Da  VIES 

V. 

Clough. 
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nut  to  be  sacli  a  flagrant  breneh  of  dttt  daty  which  a 
'       '      '    soLcitor  owes  to  his  client,  that  the  Co«iit  is  booixl 
^^^^       to  interim, 

V. 


There  is  another  drcumstaBce  in  this  case  which 
ought  to  be  obeerred  apoo.  The  bill  is  filed  by  two 
persons  named  Darits,  who  hare  pvt  forth  a  stalement 
of  their  right  to  retain  Mr.  Joaef ;  and,  npoo  an  insi- 
noation  being  made,  by  the  Deiendant,  that  BIr.  Joaei 
had  not  been  retained  by  the  Plaintife,  an  affidaTit  was 
made  containing  a  statement  of  the  most  compiefaenHTe 
retainer  in  writing  by  a  client  of  a  solicitor  that  I  have 
ever  seen.  It  famishes  the  solicitor  with  erery  species 
of  right  to  wage  war  with  all  mankind  on  behalf  of  his 
client.  But,  notwithstanding.  I  am  satisfied  that  the 
observation  made,  by  Mr.  Kmigkt,  is  perfectly  correct, 
namely,  that  though,  in  point  of  form,  the  Plain tifBi  may 
have  retained  Jones^  yet,  in  point  of  substance,  he  has 
retained  them,  lliey,  no  doubt,  are  his  creatures  for 
the  purposes  of  this  suit,  which,  as  I  understand  the 
affidavits,  is  nothing  more  than  a  malevolent  effusion  of 
spite,  because  Mrs.  Clough  not  only  required  Mr.  Jameses 
bills  to  be  taxed,  but  succeeded  in  having  them  very 
much  reduced  ou  the  taxation. 


Nothing,  however,  appears,  in  this  case,  to  affect  the 
character  of  Mr.  Fay :  because  he  left  the  office  of  Mr. 
Jones  (where  he  was  clerk)  in  1829,  and  came  to  London, 
and  did  not  return  and  enter  into  partnership  until  a 
late  period.  But  it  is  to  be  observed  that,  if  two 
solicitors  are  in  partnership,  and  are  carrying  on  a 
suit  as  partners,  if  it  is  right  to  restrain  one  of  them, 
the  other,  of  necessity,  cannot  carry  it  on  ;  because  the 
act  of  one  partner  is,  in  law,  the  act  of  both.  Therefore, 
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if  it  is  right  to  restmin  Jones^  it  follows,  as  a  necessary 
consequence,  that  Fay  must  be  restrained  also. 

Then  it  was  said  that  no  further  information  remained 
to  be  disclosed,  as  the  affidavits  in  the  King's  Bench, 
had  detailed  the  whole  transaction.  In  my  opinion, 
however,  this  is  an  erroneous  view  of  the  case :  for, 
though  those  affidavits  did  disclose  a  good  deal  of  the 
case,  they  did  not  disclose  the  whole  of  it. 

It  seems  to  me,  therefore,  that  I  have  a  sufficient 
case  before  me  to  make  it  my  duty  to  direct  that  the 
Plaintiffs  should  be  restrained  from  employing  Mr. 
H.  Jones  and  Mr.  Fay  as  their  solicitors  in  the  present 
suit :  and  I  think  it  ought  to  be  part  of  the  order,  that 
Jones  should  be  restrained  from  communicating,  to  the 
Plaintiffs  or  either  of  them,  any  information  relating 
to  the  agreements  of  1831  and  1832  which  came 
to  his  knowledge,  confidentially,  as  the  solicitor  of 
Mrs.  Clough. 

I  also  think  it  right  to  direct  that  the  Plaintiffs  shall 
pay  the  costs  of  the  motion ;  because,  although  it  may 
be  true  that  they  themselves  know  very  little  about  the 
matter,  yet  they  must  be  taken  to  know  the  circum- 
stances of  their  own  cause;  and  if,  as  there  is  great 
reason  to  believe,  they  are  the  mere  puppets  of  Mr. 
Jones,  and  are  indemnified  by  him  against  the  conse- 
quences of  this  suit,  those  costs  will  ftdl  upon  the  party 
who  ought  to  pay  them.* 


1836. 

V 

Davies 

V, 

Clough. 


♦  Affirmed  by  The  Lord  Chancellor  in  Feb.  1837. 
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1838: 

13th  June. 

*^      ^  ^ 

Practice. 
Injunction. 

The  Plaintiff 
obtained  the 
common  injunc- 
tion on  The 
Master  report- 
ing the  answer 
insufiicient. 
He  then  obtain- 
ed an  order  to 
amend  without 
prejudice  to  the 
injunction,  and 
for  Defendant 
to  answer  the 
amendments 
and  exceptions 
at  the  same 
time.  After- 
wards he  ob- 
tained an  order 
to  extend  the 
injunction  to 
stay  trial. 
Held  that  that 
order  was  regu- 
lar, although 
the  Plaintiff  had 
amended  his 
bill  after  obtain- 
ing the  com- 
mon injunction. 


SIMES  V.  DUFF. 

On  the  9th  of  May^  the  Plaintiff  obtained  the  common 
injunction,  The  Master  having  reported  the  answer  in- 
sufficient. On  the  12th  of  May,  the  Plaintiff  obtained 
an  order  to  amend  ivithout  prejudice  to  the  injunction, 
and  that  the  Defendants  might  answer  the  amendments 
and  exceptions  at  the  same  time.  On  the  30tb  the  bill 
was  amended.  On  the  8th  of  June  the  Plaintiff  ob- 
tainedy  on  the  usual  affidavit,  an  order  to  extend  the 
injunction  to  stay  trial. 

Mr.  Jacob  and  Mr.  Younge,  for  the  Defendants,  now 
moved  to  discharge  the  last-mentioned  order.  They 
said  that,  as  the  Plaintiff  had  amended  his  bill  after 
the  injunction  was  obtained,  he  was  not  entitled  to 
extend  it  to  stay  trial.  Brown  v.  Reina  (a),  MeUor 
V.  Cresswell  (A). 

Mr.  Knight  Bruce  and  Mr.  Tripp,  for  the  Plaintiff, 
said  that  the  order  to  extend  the  common  injunction, 
was  purely  of  course :  and  they  referred  to  Martin  v. 
Mortlock  (c),  and  said  that  that  case  was  not  cited  before 
The  Lord  Chief  Baron  and  The  Master  of  the  Rolls, 
when  they  made  the  orders  in  Brown  v.  Meina,  and 
Mellor  V.  Cresswell :  that  Mr.  NewlancTs  statement  of 
the  case  appeared  to  be  quite  correct :  that  there  the 
order  for  the  common  injunction  was  obtained  on  the 

(a)  3  Youn.  &  Jerv.  389.      (b)  2  Myl.  &  Keen.  616. 
(c)  Before  Lord  Eldon^  13th  July  1815.    1  NewL  Pract, 
3d  edit.  356;  Reg.  Lib.  B.  fol.  1584. 
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22d  of  June  1815 ;  the  order  referring  the  answer  for 
insufficiency,  on  the  3d  July ;  the  order  to  amend  and 
for  the  Defendant  to  answer  the  amendments  and  ex- 
ceptions at  the  same  time,  on  the  10th  of  that  month ; 
and  the  order  to  extend  the  injunction,  on  the  13th. 

The  Vice-Chancellor  : 

If  this  passage  from  Mr.  Newland's  work,  and  the 
order  which  has  been  produced  from  Reg.  Lib.,  had 
been  cited  to  The  Master  of  the  Rolls  when  he  made 
the  order  in  Mellor  v.  Cresswelly  instead  of  the  case  in 
the  Exchequer  (the  practice  of  which  Court  does  not 
bind  this  Court),  my  opinion  is  that  His  Honor 
would  have  made  an  order  contrary  to  that  which  he 
did  make. 

The  order  now  sought  to  be  discharged,  is  consistent 
with  the  established  practice  of  the  Court :  and  I  do 
not  find  that  there  was  any  proposal  made  by  the 
Chancery  Commissioners  to  alter  the  practice  in  this 
respect 

My  opinion  is  that  the  order  is  right,  and  that  this 
motion  ought  to  be  refused  with  costs. 


1838. 


SiMES 
V. 

Duff. 
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1838: 
15th  June. 

^  V  ' 

Nuisance. 
Attorney' 

General. 

Parties, 

Where  an  in- 
dividual BUS* 
tains  special 
damage  from  a 
nuisance,  he 
may  file  a  bill 
to  restrain  it, 
without  making 
the  Attorney' 
General  a  party. 


SAMPSON  V.  SMITH. 

1  HE  bill  stated  that  the  Plaintiff  was  in  the  occu- 
pation of  the  dwelling-house,  shop  and  premises.  No.  2, 
on  the  east  side  of  Princes-street,  Leicester^square ;  in 
which  shop  he  had  daily  exposed  for  sale  a  laige 
and  valuable  stock  of  clothes,  cloth  and  other  arlH 
cles,  and  had,  also,  valuable  furniture  and  effects  in 
his  house  :  that  the  Defendants  were  in  the  occopatioQ 
of  a  messuage,  manufactory  and  premises  on  the  west 
side  of  Princes-street  near  to  the  Plaintiff's  hoose  and 
shop,  and  in  or  upon  which  they  carried  on  the  trade 
or  business  of  engineers :  that,  in  the  latter  end  of  De- 
cember last,  the  Defendants  commenced  erecting  and 
had  since  erected  and  completed,  upon  their  premises,  a 
steam-engine,  for  the  purpose  of  carrying  on  their  trade 
or  business,  and  had  ever  since  used  and  still  ccmtinued 
to  use  the  steam-engine  for  that  purpose :  that,  up  to 
March  last,  no  material  injury  or  nuisance  was  occa- 
sioned thereby,  but,  in  and  subsequent  to  that  month,  a 
large  body  of  smoke  had,  almost  daily,  issued  from 
the  engine :  that  the  Defendants  had  not  erected  any 
new  chimney  for  the  steam-engine,  but  had  used  an  old 
chimney  on  their  premises,  for  the  purposes  thereof: 
that  the  top  of  the  brick-work  of  the  chimney  was  not 
so  high  as  the  roo&  of  the  adjoining  houses,  and  was 
very  much  lower  than  the  tops  of  the  chimnies  of  such 
houses  :  that  the  only  addition  made  to  the  top  of  the 
chimney,  was  a  metallic  pipe,  of  about  five  feet  long,  the 
top  of  which  was  about  three  feet  below  the  tops  of  the 
chimnies  of  the  adjoining  houses :  that  the  body  of 
smoke  which  issued  from  the  chimney  was  very  great, 
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ttnd  the  same,  and  the  blacks  and  soot  mingled  there- 
withy  descended  in  such  dense  bodies  into  the  street, 
that  the  shop  and  house  of  the  Plaintiff  was  filled 
therewith,  and  his  goods  and  furniture  were  very  much 
mjared,  and  the  health  and  comfort  of  himself  and  his 
femily  were  prejudiced  and  impaired  thereby:  that  the 
Plaintiff  had  applied  to  the  Defendants  to  discontinue 
the  use  of  the  steam-engine,  or  to  use  the  same  in  such 
a  manner  as  not  to  be  productive  of  injury  to  the 
Plaintiff ;  and  the  Defendants  had,  at  various  times  in 
and  since  the  month  of  March  last,  promised  the  Plaintiff 
and  other  persons  that  the  evil  complained  of  should  be 
remedied ;  but  that  they  had  failed  to  comply  with  such 
promises ;  and  the  evil  had  rather  increased  than  di- 
minished for  the  last  few  weeks,  until  the  same  had 
become  a  grievous  nuisance  to  the  Plaintiff  and  also  to 
the  other  inhabitants  of  Princes-street  and  the  neighbour- 
hood, insomuch  that  the  Plaintiff,  in  May  last,  in- 
stmcted  his  soUcitor  to  take  the  necessary  steps  for 
obtaining  immediate  relief  from  the  nuisance ;  and  his 
solicitor,  thereupon,  wrote  a  letter  to  the  Defendants 
in  the  following  words :  Gentlemen :  I  am  directed, 
several  clients  residing  in  Coventry-street  and  the 
neighbourhood,  to  apply  to  you  on  the  subject  of  the 
nuisance  and  injury  caused  to  them  and  others  by  the 
gmdie  of  your  steam-engine,  and  to  inform  you  that, 
imless  I  have  an  immediate  and  satisfactory  communi- 
cation &om  yon  respecting  its  instant  abatement,  pro- 
ceedings will,  without  further  notice,  be  adopted  That 
neither  the  Plaintiff  nor  his  solicitor  had  ever  received 
any  answer  to  the  letter,  and  that  the  nuisance  remained 
unabated. 


1838. 
Sampsov 

V. 

Smith, 


Hie  bill  prayed  that  the  Defendants  might  be  decreed 
to  abate  the  nuisance,  and  that  they  might  be  restrained 
Vof..  VIII.  X 
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1838. 
Smith. 


Iran  oootmuiiig  to  I 
it  in  such  maimer  m 
the  Plaintiff. 

The  Defendant  demoncdy  generaDj.  to  dK 
also,  are  temus,  for  want  of  parties.. 


Mr.  Jacob  and  Mr.  Htftodt^fcrlke 
The  only  groond  upon  which  the 
tain  his  suit,  is  that  he  hasstated  one  of  those  pih> 
lie  nuisances  which  this  Court  will  prevent:  bat,  if 
it  be  a  public  nuisance,  this  Court  will  not  iuteifeiCy 
unless  an  indictment  or  some  other  proeeedins  at  law  b 
pending,  in  which  the  question,  whether  it  is  a  misttMe 
or  not,  will  be  tried.  Bloieorer,  in  cases  of  paUic 
nuisances,  an  information  ought  to  be  filed  hj  Tlie  Jt* 
tarney-GeneraL  At  all  erents,  if  an  indiridval  can  ih 
stitute  such  a  suit.  The  Attarmef^emerml  ooght  to  be  a 
party  to  it.  The  case  of  Tke  Atianmf-^Gemaml  1. 
Cleaver  (a),  embodies  the  principal  part  of  the  law  upon 
this  subject. 

The  bill  admits  that  the  operations  on  the  Defen- 
dants' premises,  which  it  complains  of,  are  canied  oa 
for  the  purposes  of  their  trade,  and  tint  trade  has  been 
carried  on  for  five  years. — [The  Ttce-CAonoeBor:  The 
Defendants  are  carrying  on  their  trade  in  a  new  mode.] 
— It  is  admitted,  however,  that  the  steam-engine  is  used 
for  the  purposes  of  trade ;  and,  in  such  cases,  the 
Court  interferes  with  great  caution,  and  requires  the 
matter  to  be  first  investigated  in  a  court  of  law.  2Mb 
of  Grafton  v.  Hilliard  (ft),  Anon,  (c).  Earl  of  Ripom  % 
Hobart  (d),  Welter  v.  Smeaton  (e). 


(a)  18  Ves.  211. 

(^)  Amb.  (Blunt's  edit) 


(c)  3  Atk.  750. 

(d)  3  Mjl.  &  Keen,  169. 

(e)  1  Cox,  102. 
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This  case  ig  not  like  Crowder  v.  TlnhUr  (/).  There 
Lord  EkUm,  C.  thought  that  Crowder  had  a  distinct  case 
from  the  public  at  large.  His  Lordship  says :  in- 
cline to  think  that  an  injunction  may  be  granted  in  this 
case,  upon  the  head,  not  of  nuisance,  but  of  danger  to 
property/' 

The  bill  states  that  our  steam-engine  is  a  nuisance, 
not  only  to  the  Plaintiff,  but  also  to  the  other  inhabi- 
tants of  Princes-street  and  the  neighbourhood:  and 
the  solicitor's  letter  is  written  on  behalf  of  several  clients 
residing  in  Caventry- street  and  the  neighbourhood :  so 
that,  if  we  get  a  decision  in  our  favour  in  this  cause, 
the  inhabitant  of  the  next  house  may  file  another  bill 
against  us,  and  so  on.  The  question  ought  to  be  con- 
cluded once  for  all:  and  the  only  way  in  which  the 
public  can  be  represented,  is  by  having  The  Attorney-' 
General  a  party.  The  bill  prays  that  the  nuisance  may 
be  abated;  but  this  Court  never  makes  an  order  to  that 
effect 

The  Vice-Chancellor :  I  think  that  it  does  suffi- 
ciently appear  that  there  is  a  nuisance  newly  created 
to  the  Plaintiff :  but  the  bill  alleges  so  much  about  a 
general  nuisance,  that  I  entertain  some  doubt  whether 
The  Attorney-General  ought  not  to  be  a  party. 

Mr.  Knight  Bruce  and  Mr.  Dixon,  for  the  Plain- 
tiff: 

Every  individual  may  maintain  an  action  or  file  a  bill 
in  respect  of  a  public  nuisance,  provided  he  sustains 
any  particular  damage  from  it.  As,  for  instance,  if  a 
hole  be  dug  in  a  public  highway  (which  is  a  public 
nuisance)  and  a  man  drives  into  it  in  the  dark,  he  may 
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iff.^S.        roainuin  an  action  or  file  a  biD  in  mpect  of  the  bjiiry 
that  be  receives ;  but,  if  be  dmes  b j  it,  be  cannot 
either  maintain  an  action  or  file  a  bilL   The  pnbKc  and 
Smitd        ^  priTate  right  baTe  nothing  to  do  with  eadi  oAer. 

Supposing  that  the  nuisance  complained  of  in  tfaitUlt 
is  a  public  nuisance — it  is  a  priTate  one  also :  and  wt 
do  not  apply  for  relief  in  respect  of  tbe'pnblic  nninnoe. 
The  bill  is  cautiously  framed  so  as  to  allege  a  particolir 
damage  and  injury  to  the  PlaintiflTs  property,  and  to  hit 
health  and  comfort.  Every  indivkinal  who  sustains  an 
injury  from  a  public  nuisance,  may  sue  in  respect  of  it : 
but,  where  the  subject  of  complaint  is  merely  a  pubiic 
wrong,  an  information  must  be  filed  by  The  AttanKf- 
General.  The  Kimg  v.  Dewsmap  (g).  The  case  of 
Spencer  v.  The  London  and  Birmingkam  Railway  Com- 
pany  (h)  is  exactly  the  same  as  this :  there  the  act  com- 
plained of  was  a  public  nuisance,  but  the  Plaintiff  had 
suffered  special  damage  from  it. 

The  Vice-Chancellor  : 
On  the  best  consideration  that  I  can  give  this  questioo, 
I  am  of  opinion  that  the  objection  for  want  of  parties  is 
not  sustainable. 


It  appears  to  me  that  if  the  case  were  the  convene 
of  what  it  is,  and  a  person  had  done  that  with  respect 
to  which  the  only  question  was  whether  it  was  a  public 
nuisance  or  not,  and  he  had  filed  a  bill  allegii^  that  be 
was  threatened  with  divers  actions  by  different  indivi- 
duals, then  it  might  be  right  to  make  The  Aitcrmof' 
General  a  defendant,  in  order  that  the  question  might 
be  set  at  rest  in  that  suit.  But  here  the  Plaintiff  repre- 
sents that  something  has  been  done  which  is  highly  inja- 


(g)  16  East,  194*  (A)  Anff^  p.  193. 
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lious  to  himself  and  also  to  certain  other  individuals  ; 
which  averment  it  was  not  necessary  for  him  to  make. 
In  a  case  so  constituted  I  do  not  see,  if  The  Attorney^ 
General  were  a  party,  that  I  could  make  a  decree  which 
would  bind  the  question  between  the  Defendant  and 
the  public;  and,  unless  having  The  Attorney^General 
a  party,  would  enable  me  to  make  a  decree  which  would 
bind  the  public  through  The  Att&mey-General,  it  ap* 
pears  to  me  that  it  is  not  necessary  to  make  him  a  party ; 
and,  therefore,  the  demurrer  ore  tenus,  as  well  as  the 
demurrer  on  the  record,  ought  to  be  over-ruled. 


1-838. 
Sampson 

V. 

Smitu. 


CANHAM  V.  VINCENT. 

1838: 

The  object  of  the  bill  was  to  have  the  trusts  of  a    -  ^ 
term  for  securing  an  annuity  charged  upon  the  estates  Practice, 
of  the  Defendant  Sir  Francis  Vincent,  carried  into  Revivor, 
execution.    The  defence  made  by  the  Defendant's  Where  a  sole 
answer,  was  that  the  annuity  was  void  on  the  ground  of  Plaintiff  dies, 
ygyj^^  the  Defendant 

^*  cannot  move 

that  his  per- 

In  November  1837,  the  PlaintiflF,  who  was  the  sole  sonal  represen- 

Plaintiff,  died,  and  his  will  was  proved  in  December  J^y^^j^i^a^ 

following.  given  time,  or 

that  the  bill 

Mr.  Lloyd,  for  the  Defendant,  Vincent,  now  moved  ^^ed! 
that  the  Plaintiff's  executors  might  revive  the  suit 
within  a  certain  time,  or  that  the  bill  might  be  dis- 
missed.   He  cited  Adamson  v.  Hall  (a).  Wheeler  v. 
Matins  (6),  Porter  v.  Cox  (c),  and  The  Bishop  of  Win^ 

(a)  Turn.  &  Russ.  258.  (J>)  4  Madd.  171. 

(c)  5  Madd.  80. 
T  3 
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«• 

Vincent. 


Chester  v.  Paine  {d) :  which  last  case,  he  said,  showed 
the  inconvenience  that  would  arise  from  not  granting 
the  application :  as  if  at  any  time,  however  distant,  the 
suit  should  be  revived  and  prosecuted,  a  purchaser  of 
the  estates  during  the  abatement,  would  be  bound  by 
the  decree. 


Mr.  Knight  Bruce  opposed  the  motion  on  behalf  of 
the  Plaintiff's  executors. 


The  Vtce-Chancellor  said  that  no  case  had  been  cited 
in  which  an  application  similar  to  the  present  had  been 
granted  after  opposition  :  and  refused  the  motion  (e). 

(d)  1 1  Ves.    See  p.  200  &  201. 

(e)  In  Bumell  v.  The  Duke  of  Wettingtotiy  reported  awU, 
vol.  6,  p.  461  y  an  order  was  made  on  a  motion  by  the  executvr 
of  a  deceased  Defendant^  that  Me  Plaintif  sliould  revive,  ir 
the  bill  be  dismissed* 
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PRICE  t;.  DEWHURST.  1837 : 

24th,  25th,  27ih, 
&  28th  January, 

ENRY  SEATONzxiA  Catherine  his  wife,  both  and 
tiah-bom  subjects,  were,  in  and  for  several  years      6th  May.  ^ 
ore  1805,  resident  in  the  Danish  island  of  St  Croix 
he  West  Indies^  where  H.  Seaton  became  a  natural-  Domicile. 
I  Danish  subject.    In  1805,  they  quitted  that  island  Foreign 
1  settled  in  this  country,  where  they  resided  perma-  Judgment. 
ily  until  their  deaths.    Previously  to  leaving  St,  In  and  before 
)ir,  they  invested  a  legacy  of  60,000  pieces  of  eight,  j^fj^^jf^'^jj^ 
oish  West  India  currency  (equivalent  to  13,500/.  were  British- 
ling),  which  had  been  bequeathed  to  them  by  Mrs.  bom  subjects, 
ton's  brother,  on  a  mortgage  of  a  plantation  in  St.  rnd^natm^ised 
liar  belonging  to  one  Peter  Markoe.    By  the  terms  in  the  Danish 

the  security,  interest  on  the  sum  secured  was  made  ^^^^^  ^^r^^'o 

.     T     ,       r%     1  Crotx,  In  1805 

able  m  London.    On  the  19th  of  January  1807,  they  came  to 

.  and  Mrs.  Seaton  made  a  joint  will,  pursuant  to  the  England,  and 
aish  law,  which  was  as  follows :  "  We,  the  under-  ^^'J.g  a^^ejjf ^ 
Led  Henry  Seaton  and  Catherine  Seaton,  late  of  the  deaths.  In  1807 
lish  island  of  St.  Croix  in  the  West  Indies  and  now  f 
ding  in  the  City  of  London^  jointly  and  severally  wh^ch^they  be- 
queathed a 

sum  belonging  to  them  jointly  and  which  was  invested  on  a  mort- 
gage in  St.  Croix,  amongst  their  children  and  grandchildren,  and 
appointed  their  son  and  the  husband  of  one  of  their  deceased 
daughters  (both  of  whom  were  Danish  subjects  domiciled  in  Si. 
Croix)  their  executors.  In  1814,  A.  made  a  separate  will,  by  which 
he  gave  the  mortgage-money  to  his  wife.  A,  died  in  1819.  In 
182-2,  the  wife  made  a  will,  by  which  she  gave  the  money  to  two 
of  her  daughters.  She  died  in  the  same  year.  The  separate  wills 
were  proved  in  the  Prerogative  Court  of  Canterbury.  Aflei  wards, 
the  joint  will  was  proved,  in  St.  Croixy  by  the  executors  named 
in  it.  Held  that  the  legatees  under  Mrs.  Seaton  s  will,  and  not 
the  legatees  under  the  joint  will,  were  entitled  to  the  mortgage- 
money. 

The  judgment  of  a  foreign  court,  consisting  of  persons  interested 
in  the  property  in  dispute,  will  be  disregarded  in  the  courts  of  this 
country. 

T  4 
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make  this  our  last  will  and  testament,  in  manner  foQow- 
ing,  and  reroking  all  others.  First,  we  give  the  Daniflli 
and  English  churches  in  the  town  of  CkrutiamUd  in 
the  said  island,  25  pieces  of  eight  to  each  of  them,  and, 
after  the  death  of  either  of  us,  the  surviror  of  ub  shal 
then  hold  and  enjoy,  for  his  or  her  natural  life,  the  in- 
terest and  use  arising  on  all  property  or  money  belong* 
ing  to  us  jointly  in  the  said  island  of  Si.  Croix,  or 
wherever  otherwise  it  may  be ;  and,  after  the  death  of 
both  of  us,  we  do  hereby  direct  the  whole  of  our  jm- 
perty  shall  be  divided  into  four  equal  parts,  namely,  one 
share  to  our  son  Henry  Seaton,  one  share  to  our  dauglh 
ter  Mary  Hennessy,  one  share  to  our  daughter  Ann  Akm 
Seaton  (who  afterwards  married  the  IHaintiff  Dr.PrioeX 
and  the  remaining  fourth  part  to  our  three  grand  chil* 
dren,  Henry  Dewhurst,  Edward  Dewhurstwad  Catherine 
Dewhurstf  the  descendants  of  our  daughter  ElizaiM 
Dewhurst  deceased,  share  and  share  alike ;  and,  further, 
we  do  jointly  constitute  and  appoint  Henry  Seatm 
jun.,  Edward  Dewhurst  and  Christopher  Hemessy,  ia 
conjunction  with  the  survivor  of  us,  to  act  as  executant 
administrators,  guardians,  dealing-masters,  incassators 
and  curators  of  this  our  last  will."  In  February  1807, 
this  instrument  was  confirmed  by  the  King  of  Doi- 
mark,  on  the  application  of  Mr.  and  Mrs.  Seaton. 

On  the  5th  of  April  1814,  Mr.  Seaton  made  a  sole 
will  in  the  following  words  ; 

This  is  the  last  will  and  testament  of  me  Henry 
Seaton,  late  of  St.  Croix  in  the  West  Indies,  but  now 
of  Montague^treet  in  the  county  of  Middlesex,  esquire. 
I  give,  devise  and  bequeath  the  lease  of  my  house  in 
Montague-Street  aforesaid,  with  all  the  furniture  and 
cflects  therein,  the  money  belonging  to  me  in  the  public 
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fiinds  and  due  on  mortgage  of  an  estate  in  St.  Croix 
aforesaid,  with  all  and  singular  my  estate  and  effects  of 
erery  nature  and  description  and  wheresoever  the  same 
may  be,  unto  my  dear  wife^  Catherine  Seaton,  her  exe- 
cutors and  administrators  absolutely^  and  appoint  her 
sole  executrix  of  this  my  will,  hereby  revoking  all  for- 
mer vnlls." 

The  testator  died  on  the  29th  July  1819,  and  his  wife 
proved  his  will  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury. 

The  interest  on  the  60,000  pieces  of  eight  was  paid  by 
Markoe  to  Mr.  Seaton  during  his  life,  and,  after  his 
death,  to  his  widow. 

On  the  2d  of  July  1822,  Mrs.  Seaton  made  her  will  in 
the  following  words :  I,  Catherine  Seaton,  of  Man- 
ehester-'Street,  Manchester-^uare,  in  the  county  of  Mid^ 
dleseXj  widow,  do  hereby  revoke  all  wills  by  me  at  any 
time  heretofore  made,  and  do  declare  this  paper  writing 
to  be  my  last  will  and  testament.  I  give,  devise  and 
bequeath  all  my  real  and  personal  estate,  goods,  chat- 
tels and  effects,  whatsoever  and  wheresoever  and  of 
what  nature  soever  or  kind,  unto  my  daughter,  Mary 
Frank  Hennessy,  widow,  and  Ann  Akers  Price,  wife  of 
John  Price,  esq.,  m.d.,  in  equal  shares  and  proportions, 
their  heirs,  executors,  administrators  and  assigns  respec- 
tively, according  to  the  nature  and  quality  of  the  same 
respectively  ;  and  I  hereby  appoint  my  said  daughter, 
Mary  Frank  Henesiy,  sole  executrix  of  this  my  will.'' 
By  a  codicil  dated  the  1st  of  November  1822,  Mrs. 
Seaton  appointed  her  daughter,  Ann  Akers  Price,  join 
executrix  of  her  will  with  Mary  Frank  Hennessy. 


1837. 
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1S37.  Mrs.  Seaton  died  shortly  after  the  date  of  her  codicil, 

leaving  three  children,  namely,  Henry  Seaton  the 
younger,  Ann  Akers  Price  and  Afary  Eranh  UewMm^ 

ID* 

DswHURST  grandchildren,  namely,  Henry  Dewkurst^  since 

deceased,  Edward  Dewhurst  and  Catherine  JOewhurgt^ 
who  w6re  the  children  of  Edward  Dewhurst  the  elder, 
by  the  testatrix's  late  daughter,  Elizabeth  Dewhurst. 
On  the  21st  of  November  1822  Mrs.  Hennessy  and 
Mrs.  Price  proved  their  late  mother's  will  and  codicil 
in  the  Prerogative  Court  of  the  Archbishop  of  Canter^ 
bury. 

Edward  Dewhurst,  the  elder,  was  bom  in  England; 
but  he  had  resided  in  St.  Croix  for  more  thaa  40  years, 
and  had  become  a  naturalized  Danish  subject :  and  all 
his  children  were  bom  in  St.  Croix. 


Christopher  Hennessy,  one  of  the  executors  named 
in  the  joint  will,  died  in  Mrs.  Seaton*s  lifetime.  Henry 
Seaton,  the  younger,  as  well  as  Edward  Dewhurst,  the 
elder,  were,  at  Mr.  Seaton's  death,  and  had  been  far 
several  years  prior  thereto,  domiciled  in  St.  Croix,  and, 
having  the  joint  will  in  their  possession,  they,  in  August 
1823,  caused  it  to  be  registered  in  the  proper  office  in 
that  island,  and  obtained  the  authority  of  a  court  there 
called  The  Court  of  Dealing,"  to  carry  it  into  etttcL 
On  the  6th  of  September  1820,  the  same  two  persons  who, 
some  time  before,  had  formed  themselves  into  An 
Executor's  Court  of  Dealing,"  caused  a  dtation  to  be 
published  in  the  St.  Croix  Grazette,  in  the  following 
words :  The  collective  absent  heirs  of  Henry  and  Ca- 
therine  Sealon  are  hereby  summoned,  pursuant  to  the 
enactions  of  the  5th  of  July  1822,  within  a  year  mod  a 
day's  notice,  to  attend  a  meeting  for  a  division  of  the 
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estate,  which  will  be  held  by  the  undersigned  executors 
and  joint  heirs  on  the  first  Thursday  in  March  182B,  in 
this  town  of  Fredericksted  of  St.  Croixy  with  the  view 
of  proceeding  to  a  final  division  and  allotment  of  the 
property  of  the  estate  amongst  the  collective  heirs." 
Signed  Edward  Dewhurst  and  Henry  Seaton. 

The  nature  of  the  courts  called  "  The  Court  of  Deal- 
ing "  and  "  An  Executor's  Court  of  Dealing,"  appeared 
from  the  following  evidence  in  the  cause. 

A  Danish  advocate  practising  in  St.  Croix,  deposed 
as  follows :  That  the  Court  of  Dealing  is  the  proper 
tribunal  for  deciding  upon  the  validity  of  a  disposition 
by  will  of  anything  left  by  a  deceased  person,  and,  con- 
sequently, also  of  money  secured  upon  mortgage  of 
land.  This  Court  is  authorized  to  take  the  whole  pro* 
perty  left,  of  any  and  every  denomination,  under  admin- 
istration, to  realise  and  otherwise  dispose  of  the  same  in 
order  to  pay  and  liquidate  the  debts  of  the  deceased, 
and  to  divide  the  property  between  his  or  her  heirs, 
either  agreeable  to  awill  made  in  a  legal  form,  or  agree- 
able to  common  law.  If  a  person  or  persons,  however, 
by  his  or  their  will  duly  confirmed  by  his  Majesty  the 
King,  or  otherwise,  conformable  to  or  not  in  opposition 
with  the  existing  laws  and  ordinances,  appoints  or  con- 
stitutes one  or  more  of  his  or  their  friends  or  relations 
to  be  his  or  their  executors  and  dealing^masters,  admin- 
istrators and  assigns,  incassator  and  guardian  to  minors, 
rach  person  or  persons  constitute  a  court  or  tribunal 
which,  properiy,  may  be  called  an  Executor's  Court  of 
Dealing,  as  they  have  within  themselves  the  same  juris- 
diction and  authority  as  the  Dealing  Court  above-men- 
tioned, and  their  decisions  or  decrees  can  only  in  case 
of  dispute  be  appealed  to  the  King's  High  Court  in 
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Copenhagen,  which  is  the  snpreme  oomt  and  a  oont 
of  appeal  for  the  kii^om  of  JDemmark  and  all  the 
Danish  dominions,  and  is  the  proper  court  of  appeal 
from  a  decision  of  ezecutora  in  the  island  of  Si.  Croix." 

Two  advocates  of  the  High  Court  at  CapenkageHj 
were  examined  upon  the  same  subject:  they  deposed  as 
follows :  The  Dealing  Court  in  SL  Croix  is  competent 
to  decide  disputes  as  to  the  validity  of  testamentary 
dispositions,  to  cause  to  be  carried  into  effect  the  willi 
occurring  there,  and  to  cause  to  be  distributed,  aoooid- 
ing  to  law,  the  property  belonging  to  the  estates  of 
deceased  persons  in  general  and  the  monieB  secured 
by  a  mortgage  on  land :  besides  this  ordinary  dealing 
court,  the  administration  of  individual  dealings  is  fre- 
quently intrusted  to  extraordinary  dealing-masters  or 
executors,  in  which  case  such  persons  are  anthoriied,by 
a  royal  confirmation  indorsed  on  the  testator's  will  that 
nominates  them,  or  by  some  other  royal  appointment; 
and  the  jurisdiction  and  authority  of  the  eztraordioary 
dealing-masters  and  executors  thus  authorized,  have,  in 
the  case  of  individual  estates,  the  same  extent  that  the 
ordinary  dealing  court  has  in  general ;  but,  with  regard 
to  moveable  property,  the  above-mentioned  power  of 
the  ordinary  dealing  court  and  the  extraordinaiy 
dealing  masters  or  executors,  can,  in  conformity  with 
the  law,  exist  only  in  the  case  where  the  person  or  per- 
sons whose  property  in  consequence  of  death  fidk 
under  dealing,  have  had  their  fixed  abode  and  home  in 
SL  Croix.  Where  this  is  not  the  case,  the  authorities 
there  that  are  invested  with  dealing  jurisdiction,  may, 
on  application  from  the  proper  persons  concerned,  seal 
up,  make  inventory  of^  collect  and  transmit  the  move- 
able effects  found  in  St.  Croix  to  the  place  where  the 
defunct  proprietor  resided,  but  they  have  nothing  to  do 
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with  the  distributioDy  nor  can  they  pronounce  any  deci* 
^on  as  to  the  manner  of  appointment.  With  regard  to 
monies  secured  on  mortgage  of  land  within  the  Danish 
colonies,  they  are  looked  upon,  by  the  Danish  law,  as 
moyeable  goods,  and,  consequently,  what  has  been  said 
of  moveable  property  in  general,  holds  good  with  respect 
to  such  monies." 

In  October  1826,  one  Erickson,  a  lawyer  in  St  Croix, 
who  had  been  appointed  by  Edward  Dewhurst  the  elder 
and  Henry  Seatan  the  younger,  curator  bonorum  of  the 
testator  and  testatrix,  wrote  a  letter  to  Dr.  Price,  the 
husband  of  Mrs.  Price,  in  the  following  words :  "  Sir : 
At  the  request  of  the  executors  in  the  dealing  of  the 
deceased  Henry  and  Catherine  Seaton,  I  beg  leave  to 
enclose  you  herewith  a  gazette  of  this  island,  containing 
a  citation  to  the  absent  heirs  to  appear  in  a  session 
which  will  be  held  here  on  the  first  Thursday  in  the 
month  of  March  1828,  for  the  purpose  of  dividing  the 
property  between  the  respective  heirs.  As  you  have  no 
attorney  here,  it  was  found  necessary,  through  the 
medium  of  the  gazette,  thus  to  give  you  warning  of 
the  intended  division  of  the  property,  and,  conformable 
to  the  dictates  of  the  law,  to  fix  the  period  for  your 
appearance,  either  personally  or  by  representative,  with- 
in one  year  and  six  weeks  from  the  date  of  the  last 
publication.  It  follows,  however,  as  a  matter  of  course, 
that,  if  you  appoint  a  legal  representative  to  appear  for 
you  at  an  earlier  period,  there  is  no  necessity  for  await- 
ing the  time  stipulated  in  the  citation,  but  the  dealing 
may  be  closed  as  soon  as  your  power  of  attorney  ar- 
rives :  and,  as  it  must  be  desirable^  by  all  the  parties 
concerned,  that  this  event  should  take  place  forthwith^ 
I  need  not  suggest  to  you  the  expediency  of  having 
your  power  sent  out  as  soon  as  possible.    In  making 
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1837.        this  commmucation  to  you  I  think  it  a  duty  incmnbeot 
on  me,  as  curator  bonantm  in  the  dealing,  to  inform  ycm 
of  the  obstacles  which,  by  the  laws  of  this  coimtry, 
Dbwii'urst     F^®*™*  themselves  against  yoar  claim  to  a  share  in 

property,  in  consequence  of  yoor  reiterate  refiisal  of 
accounting  for  that  which  you  have,  by  virtoe  of  the 
last  will  of  Mrs.  Seatan^  received  in  England,** 


The  letter  then  stated  the  effect  of  the  joint  will,  and 
proceeded  thus:  This  will,  founded  on  principles 
of  equity  and  justice,  has  not,  by  any  joint  act  of  the 
parties  who  executed  it,  ever  been  annulled.  The  sub- 
sequent separate  acts  of  each  of  them,  can,  certainly, 
not  invalidate  or  set  aside  what  was  jointly  agreed  tcf. 
Independent  however  of  this  material  objection  to  the 
subsequent  wills  of  Henry  and  Catherine  Seaton,  the 
laws  of  the  country  afford  a  still  more  ample  one  against 
their  validity ;  because  they  expressly  prohibit  the  in- 
dulgence of  parental  partiality,  by  decreeing  that  no 
parents  shall  have  power  to  give  to  any  one  of  their 
children  in  particular,  but  all  must  have  equal  shares 
alike." 


In  consequence  of  this  letter,  Dr.  and  Mrs.  Price 
appointed  Dr.  Stephens,  a  resident  in  St.  Croix,  to  be 
their  attorney  in  that  island.  Dr.  Stephens  accord- 
ingly employed  Mr.  Attorney  Hansen  to  attend  the 
Executors'  Court  of  Dealing  on  behalf  of  Dr.  and 
Mrs.  Price.  Mr.  Hansen  attended  three  meetings  of 
the  Court  held  in  March  1828.  Mr.  Erickion  also 
was  present  as  curator  bonorum  and  as  the  legal  ad- 
viser of  the  executors  in  case  of  dispute  between  the 
claimants.  At  the  first  meeting,  the  joint  will  and  cqiies 
of  the  separate  wills  were  produced.  But  Mr.  Dew- 
hurst  and  Mr,  H.  Seaton,  the  younger,  refused  to  pay 
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any  attention  to  those  copies,  alleging  that  they  were  not 
satisfied  that  they  were  correct^  or,  if  correct,  that  the 
originals  were  valid  according  to  the  laws  of  England. 
At  the  second  meeting,  Mr.  Hansen  requested  that  three 
months  might  be  allowed  him  in  order  to  obtain  the 
necessary  information  from  England  on  those  points. 
The  executors,  however,  refused  his  request :  whereupon 
he  protested  against  their  competency  to  dispose  of  the 
property,  on  the  ground  that  the  joint  will  was  revoked 
by  the  separate  wills,  the  validity  of  which  was  to  be 
determined,  not  by  the  Danish,  but  by  the  English  laws, 
as  Mr.  and  Mrs.  Seaton  were  English  subjects  resident 
in  England.  At  the  third  meeting,  Mr.  Dewhurst 
and  Mr.  H.  Seaton,  the  younger,  resolved  that  the 
separate  wills  were  of  no  importance,  as,  supposing 
ibe  copies  of  them  to  be  correct,  they  were,  both  in 
form  and  tenor,  invalid  according  to  the  Danish  laws ; 
that  the  property  in  St  Croix  ought  to  be  distributed 
according  to  the  joint  will  and  the  laws  of  Denmark ; 
and  therefore  that  it  ought  to  be  divided  amongst  the 
parties  entitled  thereto  under  the  joint  will,  with  the 
exception  of  Dr.  and  Mrs.  Price,  who  were  not  entitled 
to  share  therein,  because  they  had  refused  to  account 
for  Mrs.  Seaton's  property  received  by  them  in  England. 
And,  accordingly,  they  allotted  one  share  of  the  money 
due  on  the  mortgage,  to  Edward  Dewhurst,  the  elder, 
in  right  of  his  deceased  son,  Henry  Dewhurst,  another 
share  to  Edward  Dewhurst,  the  younger,  another  to 
Catherine  Dewhurst,  and  the  two  remaining  shares  to 
Henry  Seaton,  the  younger,  one  in  his  own  right,  and  the 
other  as  the  personal  representative  in  St.  Croix  of  his 
deceased  sister,  Mrs.  Hennessy.  Dr.  Stephens  appealed 
from  this  decision  to  the  High  Court  at  Copenhagen; 
and  the  executors  instituted  a  counter  appeal :  but  no 
one  appeared  in  support  of  the  appeal ;  and  the  decision 
was  affirmed. 
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The  Plaintiffs  in  this  soil  wm  Dr.  and  M&Fntf^ 
the  latter  of  whom  took  cot  ietten  ^  itomaiacmMaka  m 
this  country,  to  her  deceased  sister  Hz%>.  ELemmatg^ 
Defendants  were  Henry  SgfltoMytheTowpggr^  imI  VMmfi 
Dewhursty  the  elder,  and  his  sairirai^  cifti&ek 
bill  insisted  that  the  joint  will  was  rerokfid  br  ^  sept- 
rate  wills,  and  that  the  Plaintiffs  were  fimriwi  to  &  ^oKtJ 
of  the  mortgage-money  under  Mis.  SobCob's  vifl. 

Edward  Dewhursty  the  elder  (who  liad  cone  to  ikii 
country  on  business)  stated,  in  his  answer^  tint  Ur.aad 
Mrs.  Seaton  resided  for  22  years  and  npwavAs  mSL 
Croix;  that  Mr.  Seaton  became  and  ooDtnwed,  m/A 
his  death,  a  subject,  by  naturalization^  of  the  Kng  of 
Dvnmark  \  Umt,  according  to  the  law  of  Demmmtk,  tfe 
niortguKe-money  was  the  joint  property  of  Mr.  aad 
Mrii.  StHitOH^  and,  they,  in  accordance  with  that  hw, 
nimlu  the  joint  will,  which  was  confirmed  by  the  King 
4if  J)mmirk  on  their  appUcation,  and  that  the  sum 
wuK  not  revocable  by  the  separate  act  of  either  of  thi 
piirtioM;  that  he,  the  Defendant,  and  Htmn/  SmUm^ 
thn  younger,  as  the  surviving  executors  iq^Kiinted  by 
tho  joint  will,  were  the  legal  personal  representatives  of 
Mr.  und  Mrs.  Seaton  according  to  the  lawsof  Demori; 
that  no  direct  notice  of  or  communicatioQ  respecting 
Mr.  SeutoH*A  separate  will,  was  ever  given  or  made, 
viihvT  to  the  Defendant  or  to  H.  Seaton,  the  younger, 
until  it  was  produced  before  the  Executors'  Court  of 
Douling;  that,  though  the  Defendant  was  bom  in 
tlHylandy  ho  had  resided,  for  the  last  40  years,  in  SL 
( Vour,  and  had  become  a  Danish  subject  by  naturalisa- 
tion ;  und  his  three  children  were  bom  tliere,  and  were 
uIho  Danish  subjects ;  that  the  Defendant  and  Hewry 
SmtoH^  the  younger,  acting  as  the  executors  of  the 
joint  will,  had  caused  the  Plaintiffs  to  be  cited,  in  the 
manner  required  by  the  Danish  laws,  to  appear  befixe 
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 CSOQft  of  Dealing ;  and,  in  consequence  thereof,  the 

HriMiflil  appointed  Dr.  Stephens^  their  attorney,  to 
-t  M  Amt  behalf,  and  to  take  such  proceedings  in  the 
i*  Court  of  Dealing,  and  otherwise,  as  to  him 
proper ;  that  Dr.  Stephens  did,  accordingly, 
,  and  interfere  in  the  said  proceedings,  and  did, 
'  of  the  Plaintiffs,  urge  the  want  of  jurisdiction 
lOoQit  to  adjudicate  upon  Uie  matters  in  question, 
piolest  against  the  right  of  the  Defendant  and 
SeaPQn^  the  younger,  as  such  executors  as  afore- 
'^1^  to  btte  Mrs.  Seaton's  property  administered  ac- 
ling  In  iiie  joint  will,  on  the  ground  that  she  and  her 
^Lisband  were  bom  British  subjects,  and  were  domiciled 
^Bmgkend  at  the  times  of  making  their  wills  and  of 
ejimd  that  their  personal  estate,  wheresoever 
^  0&ght  to  be  administered  according  to  the  law 
Bfftand,  and  that  their  joint  will  had  been  revoked 
their  eubsequent  separate  wills,  which  had  been 
in  Ihtgland ;  that,  in  the  course  of  the  proceed- 
igs  in  tlie  Executors'  Court  of  Dealing,  the  Defendant 
I  Jlcmn  Seatan,  the  younger,  did,  according  to  the 
I CQUV^  of  proceeding  in  such  cases,  submit,  to  the 
r^lAeir  personal  accounts  of  their  receipts  and  pay- 
aents  on  account  of  the  estate  of  the  testator  and 
nXf  and  those  accounts  were  regularly  approved  of, 
and  vodited  before  and  by  the  Court.  And  the 
t  fiobmitted  that  the  Plaintiffs  were  not  entitled 
relief  sought  by  their  bill,  inasmuch  as  the  Court  of 
ery  in  England  had  no  jurisdiction  in  respect  of 
therein  contained,  and  as  the  same  had  l>ecn 
.  t|id  determined  upon  by  the  courts  of  Den-- 
done  had  cognizance  thereof. 

Mr.  Knight  and  Mr.  Bethell,  for  the  Plaintiffs : 

Bjr  the  law  of  nations,  which  is  superior  to  any  local 
Vol.  VIII,  u 
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law,  the  succession  to  the  personal  estate  of  a  penoti 
who  dies  intestate,  is  regulated  by  the  law  of  the  countiy 
in  which  he  was  domiciled  at  his  death :  and,  if  the 
deceased  has  left  more  than  one  will,  the  questioD  which 
was  his  last  will  and  what  construction  ought  to  be  put 
upon  it,  must  be  decided  by  the  same  law.  It  ia  true 
that,  for  the  purpose  of  collecting  property  of  the  de- 
ceased in  a  foreign  country,  administration  may  be 
granted  by  the  courts  of  that  country;  but  that 
administration  is  ancillary  only  to  the  original  adminis* 
tration,  and  the  foreign  administrator  is  a  trustee  for  the 
persons  who  are  declared  to  be  the  representatives  of  the 
deceased  by  the  judge  of  the  donucile. 

Mr.  and  Mrs.  Seaton  were  domiciled  in  this  country 
long  before  their  deaths.  In  1807  they  made  a  joint 
will,  upon  which  the  title  of  the  Defendants  entirely 
depends.  In  1814  Mr.  Seaton  made  a  separate  wiD. 
He  died  in  1810.  In  1822  Mrs.  Seaton  made  a  sepaiate 
will,  and  died  in  the  same  year.  Both  those  wills  were 
proved  in  the  Prerogative  Court,  which  is  the  court  of 
exclusive  jurisdiction  ;  and,  therefore,  the  separate  wills 
must  prevail  over  the  joint  will,  which,  by  the  law  of 
this  country,  Mr.  Seaton  had  power  to  revoke. 

The  Defendants  say  that  they  formed  themselves  into 
a  court  called  an  Executor's  Court  of  Dealing,  and 
cited  the  Plaintiffs  to  attend  it ;  that  the  Plaintifls 
appeared  by  their  attorney,  but  refused  to  bring  in,  for 
distribution,  the  property  of  Mrs.  Seaton  which  they 
had  possessed  in  this  country,  and,  thereupon,  the 
Defendants  adjudicated  the  whole  benefit  of  the  moit- 
gage  to  themselves,  and  excluded  the  Plaintiffs  from 
participating  in  it.  That  which  the  Defendants  call  an 
Executors'  Court  of  Dealing,  was  no  court  of  justice  at 
all ;  it  was  a  mere  domestic  assembly,  consisting  of 
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parties  who  decided  in  their  own  favour.  When  a 
foreign  jndgment  is  set  up,  it  is  not  sufficient  to  say  that 
it  is  res  judicata ;  but  the  Court  must  be  shown  to  be 
aeourtof  competent  jurisdiction:  if  not,  the  judgment 
is  a  mere  nuiUty.  Here  we  set  out  with  the  jndgment 
of  the  only  competent  Court,  namely,  the  Prerogative 
Court;  and,  therefore,  the  jurisdiction  of  the  Court  of 
Dealing  was  void,  ai  initio.  The  Defendants  have 
examined  certain  foreign  advocates  as  to  the  constitu- 
tioa  and  jariadiction  of  this  alleged  court.  One  of  them 
at  least,  seems  not  to  be  very  well  acquainted  with  the 
law  of  nations ;  for  he  has  entirely  lost  sight  of  the  dis- 
tinction between  real  and  personal .  property.  Where 
real  estate  is  the  subject  of  litigation,  the  right  to  it  is 
decided  according  to  the  lex  loci  rei  sitce ;  hut,  where 
penonal  estate  is  the  matter  in  contest,  that  law  does  not 
^ply,  but  the  rights  of  the  parties  must  be  decided 
according  to  the  law  of  the  country  in  which  the  deceased 
possessor  was  domiciled  at  his  death. 
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The  Defendants  say  that  the  Plaintiffs  submitted  to 
the  jurisdiction  of  the  Dealing  Court;  but,  so  far  is  that 
from  being  the  fact,  that  Hansen,  vfho  appeared  for  them, 
expressly  protested  against  it.  Besides,  whenever  the 
judgment  of  a  foreign  court  can  be  shown  to  be  con- 
trary to  the  jus  gentium,  it  must  be  regarded  as  a 
imllity.  Stanley  v.  Bernes  {a),  Pipon  v.  Pipon  (J), 
Tiame  v.  Watkins  (c),  Bum  v.  Cole  (d).  Sill  v.  fVars- 
trick  (€),  fVolf  V.  Oxholm  (/),  Bruce  v.  Bruce  {g\  An- 
struther  v.  Chalmer  (A),  Ilog  v.  Lashley{i),  Buchanan  v. 


(«)  3  Hagg.  Ecc.  Rep  373. 

(6)  Amb.  25. 

(c)  3  Vez.  35. 

id)  Amb.  415. 

(0  1  H.  Black.  665. 


(J)  6  Mau.  k  Sel.  92. 
(g)'2  Bos.  &  Pull.  329, note; 
and  6  Bro.  P.  C.  566. 
(k)  Ante,  vol.  2,  p.  1. 
(i>  G  IJro.  P.  C.  577. 
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1  S.\r.         Rucker  (A),  Neal  v.  Cottlngham  (/),  HunUr  v.  PotU  {m\ 
'  Lord  Cranstown  v.  Johnston  (w),  Curhng  v.  TXoni- 

Dewiii  rst.  Mr.  Jacob  and  Mr.  SAflrpf,  for  all  the  Defendants, 

except  Henry  Seaton,  the  younger,  who  was  out 
of  the  jurisdiction : 

Under  Mrs.  Seatons  will,  the  Plaintiffs  are  en- 
titled to  one-half  of  the  mortgage-money  in  their  own 
ri^ht,  and  to  the  other  half  as  the  personal  rcpresenti- 
tives  of  Mrs.  Hennessy;  but,  by  their  bill,  they  ask  to 
have  one  half  only  paid  to  them.  Such  a  suit  cannot 
lye  maintained  :  they  must  ask,  at  once,  for  all  that  they 
are  entitled  to. 

Tlie  joint  will  was  admitted  to  probate  in  the  Geaerd 
Dealing  Court  at  St.  Croix,  which  was  the  proper 
tribunal  for  that  purpose.  The  executors  then  formed 
themselves  into  an  extraordinary  Court  of  Dealing,  as 
they  were  authorized  to  do  by  the  laws  of  Denmark. 
They  were  not  judges  in  their  own  case,  but  were  only 
doing  what  every  executor  in  this  country  does,  namely, 
carrying  the  will,  by  which  they  were  appointed  execu- 
tors, into  effect.  The  court  so  constituted,  was  a  com- 
petent tribunal ;  and  the  Plaintiffs,  by  appearing  before 
it,  admitted  it  to  be  so.  When  the  executors  decided 
against  them,  they  appealed  to  the  High  Court  at  Co- 
penhagen,  where  the  decision  was  affirmed.  The  judg- 
ment of  that  court  is  conclusive,  and  cannot  be  called 
in  question  in  any  of  the  courts  of  this  country.  Martin 

(k)  9  East.  29*2.  2  Swans.  297,  note.  Robert- 

(/)  1  H.  Black.  132,  n.  son  on  Personal  Succession, 

(w)  4T.  R.  182.  309,  et  seq.    Story  on  the 

(w)  3  Ves.  I'/O.  Conflict  of  Laws,  30.  318, 

{o)  2  Addams,  G.  See  also  313.  315.  419,  420.  49«,493- 
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V.  Nicolls  (p),  Tarleton  v.  Tarleton  (y),  Becquet  v. 
MacCarthy  (r),  Houlditch  v.  Lord  Donegal  (s). 

The  Plaintiffs  have  attempted  to  prove  that  Mr.  and 
Mrs.  Seaton  were  domiciled  in  England  at  their  deaths. 
The  evidence  in  support  of  that  fact  is  weak :  but,  as- 
suming it  to  be  satisfactorily  proved,  it  by  no  means 
follows  that  their  assets  in  St.  Croix,  ought  to  be  ad- 
ministered according  to  the  laws  of  England.  It  is 
true  that,  by  the  comity  of  nations,  the  decision  of  the 
Court  of  Probate  in  the  country  of  the  domicile,  will  be 
adopted  by  the  Court  of  Probate  in  a  foreign  country : 
bat  the  course  of  administering  assets  differs  in  dif- 
ferent countries ;  and  every  state  requires  the  assets  of 
ibe  deceased,  found  within  its  own  territories,  to  be  ad- 
ministered according  to  its  own  laws. 

The  Plaintiffs  ought,  before  the  joint  will  was  proved, 
to  have  sent  out,  to  St.  Croix,  an  exemplification  of  the 
probate  of  the  separate  will,  and  to  have  obtained  an 
auxiliary  probate  or  administration  from  the  proper 
court  there :  or  they  ought,  after  the  joint  will  had  been 
proved,  to  have  applied,  to  the  court  in  St.  Croix,  to 
revoke  the  probate  and  to  admit  to  proof  the  separate 
will.  In  support  of  that  appUcation  the  arguments 
which  have  been  addressed  to  this  court,  might  have 
been  addressed,  with  great  propriety,  to  the  court  in 
St.  Croix.  The  Plaintiffs,  however,  did  not  think  fit  to 
fake  any  of  those  steps ;  but  they  now  ask  this  court  to 
compel  a  Danish  executor  to  dispose  of  property  in  the 
Danish  dominions,  not  according  to  the  laws  of  Denmark, 
bat  according  to  the  laws  of  England.   Was  it  ever 

(p)  Aide,  vol.  3,  p.  458.         (r)  a  Bam.  &  Adol.  951. 
\q)  4  M.  &  S.  20.  (0  8  Bli.  N.  S.  301. 

U  3 


1837. 

^  V  ' 

Price 
Dewhurst. 


304 


CASES  IN  CHANCERY. 


1 837.  before  contended  that,  where  two  wiHs  have  been  pnmd 
'      '    in  different  conntries,  this  court,  which  is  not  a  court 

Price  probate,  is  to  dedde  which  is  the  valid  will?  If 

Uewii'urbt.  ecclesiastical  courts  in  this  coontry  differ,  this 

court  cannot  decide  between  them.  Yon  cannot  sue  a 
foreign  executor  in  England,  to  make  him  dispose  of 
the  deceased's  property,  in  a  manner  diAisrent  from  tint 
directed  by  the  will  under  which  he  is  executor:  bat,  is 
long  as  the  foreign  probate  remains  in  fiNnce,  it  most 
govern  the  disposition  of  the  property  to  which  it 
applies  (0- 

In  TTie  Attorney-General  v.  Dimmi{v\  the  decisioQ 
was  that  the  probate  extended  only  to  property  in  the 
province  of  Canterbury,  and  did  not  touch  the  Freneh 
property.  In  Thome  v.  Watkins,  Lord  Hardtmcie  sajs 
that*  if  a  man  dies  in  this  country  and  administia- 
tion  is  taken  out  to  him  here,  and  part  of  his  personal 
estate  is  in  France,  Holland  or  the  Plantations,  it 
cannot  be  recovered  by  virtue  of  the  administration 
taken  out  here,  but  the  administrator  must  invest  him- 
self with  some  right  from  the  proper  courts  in  that 
country :  and,  in  Pipon  v.  Pipon,  the  same  leaned 
judge  makes  an  observation  to  the  same  effect  Lawmm 
V.  Kello{w),  Larpent  v.  Sindry  (x),  Currie  v.  JBtrcAasi(y). 

Mr.  Knight,  in  reply  : 

It  is  clearly  proved  that  Mr.  and  Mrs.  Seaion  were 
domiciled  in  England.  Mr.  Seaton,  in  his  will,  describes 

(/)  Story,  419,  (/  seq.  See  Robertson,  287,  et  teq^ 

(v)  I  Crom.  &  Jer.  356.  where  several  of  the  cases 

(tc)  Robertson  on  Personal  cited  above,  together  with 

Succession,  253.  others,  are  stated  and  ob* 

(x)  1  Haggard,  382.  served  upon, 
(i^)  I  Dowl.  &  Ryl.  35. 
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himself  as  late  of  St.  Croix  but  now  of  Montague-street,  1837. 
in  the  county  of  Middlesex,   He  and  bis  wife  came  to 

Prjci 

this  country  in  1B05,  and  remained  there  imtil  their  ^ 
deaths.  He  died  in  1819,  and  she  in  1822.  It  was  not  psw^u„ 
a  mere  temporary  residence  in  this  country :  for,  after 
1816  at  leasts  there  was  nothing  to  prevent  their  i-e- 
tuming  to  St.  Croix,  had  they  intended  so  to  do.  In 
that  year,  St.  Croix,  which  had  been  captured  by  the 
English  during  the  war,  was  restored  to  Denmark. 

Mrs.  Seaton*s  will  was  proved  in  the  Prerc^ative 
Court,  as  early  as  November  1822.  What  took  place 
in  Si.  Croix  analogous  to  a  probate  of  the  joint  will,  did 
not  take  place  until  August  1823 :  it  was  a  proceeding 
purely  ex  parte,  and  not  a  litigated  probate.  The  sub- 
ject matter  in  dispute  was  a  debt,  which  has  no  locality ; 
and  the  title  to  it  was  completely  vested  in  Mrs.  Seaton 
when  living.  The  possessors  of  the  later  probate,  never 
took  any  measures  to  have  the  former  probate  recalled  : 
they  ought  to  have  come  here  and  said  that  the  testator 
and  testatrix  were  domiciled  Danes.  Therefore,  the 
aigument  of  the  Defendants  applies  against  themselves ; 
for,  according  to  their  argument,  there  was  a  Danish 
will,  against  which  the  English  will  ought  not  to  have 
stood  for  a  moment.  It  is  extremely  doubtful  whether 
the  power  of  attorney  gave  Dr.  Stephens  any  right  to  ap- 
peal :  but,  supposing  that  it  did,  the  original  decision 
acquired  no  vaUdity  or  force  by  its  being  confirmed  on 
appeal.  I  agree,  with  the  Defendants'  counsel,  that 
the  proceedings  in  the  Executors'  Court  of  Dealing, 
were  not  for  the  puq)ose  of  deciding  any  rights,  but, 
merely,  for  the  purpose  of  distributing  the  property 
under  the  joint  will.  It  appears  too,  by  the  evidence  of 
the  advocates  in  the  High  Court  at  Copenliagen,  that  all 
the  proceedings  in  St.  Croix  took  place  under  the  notion 
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that  Mr.  and  Mrs.  Seaton  were  domiciled  in  Si.  Croix 
at  their  deaths.  The  advocates  say  that  the  power  of 
the  ordinary  dealing  courts  and  the  extraordinary  deal- 
ing masters  or  executors,  exists  only  where  the  persons 
whose  property,  in  consequence  of  death,  falb  under 
dealing,  have  had  their  fixed  abode  and  home  in 
St,  Croix ;  and,  where  that  is  not  the  case,  the  autho- 
rities there  that  are  invested  with  dealing  jurisdictioo, 
may  seal  up,  make  inventory  of,  collect  and  transmit 
the  moveable  effects  found  in  St.  Croix,  to  the  place 
where  the  defunct  proprietor  resided;  but  they  have 
nothing  to  do  with  the  distribution,  nor  can  they  pro- 
nounce any  decision  as  to  the  manner  of  apportionment 
The  consequence  is  that  everything  that  the  Dealing 
Court  has  done,  is  invalid. 

The  courts  of  this  country  always  assume  the  right  of 
inquiring  into  the  propriety  of  the  law  on  which  a 
foreign  judgment  is  founded.  Becquet  v.  MacCartkjf, 
^^olff  V.  Oxhobn,  Buchanan  v.  Rucker :  and  ;  if  the 
judgment  is  against  natural  justice,  they  will  not  act 
upon  it  {z).  Martin  v.  Nicolb  decided,  only,  that  a 
foreign  judgment  ought  to  be  considered  as  right,  until 
the  contrary  was  shown.  It  is  part  of  the  law  of  naticxis 
that  the  right  of  succession  to  personal  estate,  must  be 
regulated  by  the  law  of  the  deceased's  domicile :  and,  if 
a  foreign  court  has  decided  to  the  contrary,  it  is  a 
decision  that  cannot  be  regarded.  The  courts  in  Sr.  Croir 
have,  in  fact,  decided  nothing ;  but  they  are  said  to 
have  decided  that  the  subsequent  will  of  an  Englishman, 
cannot  revoke  a  prior  will. 

If  Markoe  were  in  this  country,  the  Plaintiffs  would 
not  want  the  Danish  probate ;  they  might  sue  him  for 
the  money,  on  the  English  probate,  which  was  prior  to 
the  Danish  probate :  a  subsequent  probate  cannot  re- 
(x)  See  Siory,  289. 
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yoke  a  prior  one.  Suppose  that  a  testator  has  left  two 
wills  of  different  dates,  and  that  the  prior  will  has  been 
proved  in  the  province  of  ForA,  and  the  subsequent  one 
in  the  province  of  Canterbury^  could  not  this  Court  adju- 
dicate on  the  right  to  the  property  in  a  suit  to  which  the 
executors  under  both  wills  were  parties  ? 

The  cases  of  Larpent  v.  Siadrt/,  Currie  v,  Bircham, 
and  Tn  the  matter  of  the  Goods  of  Lieutenant-colonel 
Itead{a\  support  every  principle  which  I  have  en- 
deavoured to  bring  under  the  attention  of  the  Court.  . 

The  Vice-Chancellor: 

This  cause  involves  a  question  of  great  importance, 
and  I  shall  take  time  to  consider  it,  before  I  deliver  my 
judgment. 


The  Vice-Chancellor  : 

This  case  came  before  me  under  the  following  cir-  6th  May. 
cumstances : 

Mr.  Henry  Seaton,  the  elder,  married  a  lady  of  the 
name  of  Catherine  Netoton ;  and  a  question  has  been 
made  in  the  cause,  whether  they  were  British-bom  sub- 
jects, and  whether  they  were  domiciled  British  subjects 
at  the  times  of  their  deaths.  But  I  think  that  both 
those  facts  have  been  satisfactorily  proved  by  the  evi- 
dence in  the  cause. 

In  1806  they  left  the  island  of  St.  Croix,  where  they 
had  resided  for  several  years,  and  came  to  England.  In 
the  year  1807,  when  the  habits  and  feelings  that  they 
acquired  in  St  Croix  may  be  supposed  still  to  have  had 
some  operation  on.  their  minds,  they  made  a  joint  will 
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which  was  capable  of  taking  effect  in  a  ooontry  where 
the  Danish  law  was  administered^  But,  after  that  will 
was  made,  namely,  on  the  6th  of  April  181^  Mr.  jShUSm 
made  a  sole  will,  by  which  he  appointed  his  wife  his 
sole  executrix  and  residnaiy  legatee.  He  died  on  the 
29th  of  July  laidy  and  Mrs.  Seatm  prcifed  hia  will  io 
the  PrerogatiTe  Court  of  Canterbury. 

The  will  of  Mrs.  Seat<m*s  brother  had  giren  her  a 
sum  of  60^000  pieces  of  eight,  which,  shortly  after  the 
death  of  her  brother,  was  invested  on  a  mortgage  of  a 
Danish  plantation  in  the  island  of  St.  Croix,  which  was 
made  to  Mr.  Seaton  by  a  gentleman  named  Pder 
Marhoe.  There  is  evidence  to  show  that,  after  the  death 
of  Mr.  Seaton,  the  interest  upon  the  mortage  was 
paid,  as  it  ought  to  have  been,  to  Mrs.  Seatom  doriog 
her  Ufe.  She  made  her  will  in  July  1822 :  and,  by  that 
will,  she  gave  all  her  real  and  personal  estate  to  two  of 
her  daughters,  Mrs.  Mary  Frank  Hennesty  and  Mis. 
Ann  Akers  Price:  and  she  made  Mrs.  Frank  Uennessy 
her  sole  executrix.  But,  on  the  1st  of  Noyember  1822, 
she  made  a  codicil,  by  which  she  made  Mrs.  Price  the 
joint  executrix  with  Mrs.  Hennessy.  Mrs.  Seaton  died 
in  November  1822;  and,  on  the  2l8t  of  that  month, 
her  will  and  codicil  were  proved  in  the  Prerogative 
Court  of  Canterbury  by  her  two  daughters. 

Mr.  Seaton  and  his  wife  had  four  children,  namely,  a 
son,  Uenn/j  and  three  daughters,  Mrs.  Henmeuy  and 
Mrs.  Price,  and  another  daughter,  Elizabeth,  who  mar- 
ried the  Defendant,  Edward  Deu>hur$t.  Mrs.  Dewkurtt 
died  before  the  joint  will  was  made.  The  effect  of  the 
joint  will  was  to  give  one-fourth  of  the  personal  property 
of  the  husband  and  wife,  to  each  of  the  living  children, 
and  the  remaining  one-fourth  among  the  three  children 
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of  the  deceased  child,  Mrs.  Dewhurst.  Mrs.  Hennessy 
died  after  she  had  proved  her  mother's  will :  and  admi- 
nistration has  been  taken  out  to  her,  in  this  country,  by 
Mrs.  Price.  After  the  probate  had  been  granted  of 
Mrs.  Seaian's  mil,  some  steps  were  taken,  in  the  island 
of  St.  Croix,  which  were  equivalent  to  the  proof  of  the 
joint  will :  and  also  some  ftirther  proceedings  took  place 
there  in  respect  to  that  will,  which  really  constitute  the 
question  in  the  cause. 

Now  I  take  it  to  be  quite  clear  that,  if  there  had  been 
nothing  more  than  this,  namely,  probate  first  of  all 
granted  of  the  husband's  will  by  the  Prerogative  Court 
here,  by  which  will  his  wife  was  made  executrix  and 
residuary  legatee,  and  then  probate  had  been  granted,  in 
this  country,  of  the  wife's  will,  any  other  probate  that 
might  have  been  granted  in  any  other  country,  would, 
by  the  law  of  this  country,  be  only  subservient  to  the 
probate  granted  here. 

I  have  nothing  whatever  to  do,  as  I  apprehend,  with 
6>reign  law.  I  am  to  administer  the  English  law ;  and 
I  apprehend  it  is  now  clearly  established  by  a  great 
variety  of  cases  which  it  is  not  necessary  to  go  through 
in  detail,  such  as  Bruce  v.  Bruce,  Hog  v.  Lashley 
and  Kilpatrick  v.  Kilpatrick  (which  are  all  menr 
tioned  in  6th  Broum^s  Parliamentary  Cases,  pp.  566.  573 
and  577),  Pipon  v.  Pipon  and  Bum  v.  Cole,  and  seve- 
ral others,  that  the  rule  of  law  is  this,  that,  where  a 
person  dies  intestate,  his  personal  estate  is  to  be  admi- 
nistered according  to  the  law  of  the  country  in  which 
he  was  domiciled  at  the  time  of  his  death,  whether  he 
was  a  British  subject  or  not ;  and  the  question  whether 
be  died  intestate  or  not,  must  be  determined  by  the  law 
of  the  same  country.  That  has  been  most  distinctly 
proved  to  be  the  rule  by  the  case  of  Stanley  v.  Bernes. 
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In  that  case  a  British  subject  had  become  a  domiciled 
Portuguese,  and  left  several  testamentary  papers,  some 
of  them  executed  in  the  form  required  by  the  law  of 
Portugal,  and  others  not  executed  in  that  form,  but 
which  would  have  been  good  according  to  the  English 
law.  The  question  whether  those  papers  ought  to  be 
admitted  to  proof,  came  first  before  Sir  John  NichoH; 
and  he  held  that  probate  must  be  granted  of  all  of  them. 
From  that  decision  there  was  an  appeal  to  the  Court  of 
Delegates ;  and  the  judges  of  that  Court  held,  with  the 
greatest  propriety,  as  I  think,  that,  by  the  law  of  this 
country,  probate  could  be  granted  of  those  testamen- 
tary papers  only  which  were  valid  according  to  the  law 
of  PortugaL 


When  a  will  has  been  admitted  to  proof,  the  question 
has  arisen  how  far  that  will  shall  be  construed  according  to 
the  law  of  England  as  opposed  to  the  law  of  the  coun* 
try  in  which  the  party  was  domiciled  or  said  to  be  domi* 
ciled  at  his  decease.  That  question  arose  in  Thornton 
V.  Curling  {b),  I  have  been  furnished  with  a  copy  of  the 
short-hand  writer's  notes  of  what  took  place  on  that 
occasion.  There  a  bill  was  filed  by  the  legitimate  child 
of  Colonel  Thornton,  stating  that  probate  of  Colo- 
nel Thornton's  will  had  been  granted  in  this  country, 
but  representing  also  (and  there  was  a  very  long  detail 
of  circumstances  to  show  that  such  was  the  fiwt)  that 
Colonel  Thornton,  though  a  British-born  subject,  was 
a  domiciled  Frenchman  at  the  time  of  his  death.  And 
passages  from  the  French  law  were  quoted  in  order  to 
show  that,  by  the  French  law,  no  will  could  be  made 
to  the  efi'ect  of  that  which  had  been  proved,  inasmuch 
as  it  went  to  defeat  any  claim  to  the  testator's  personal 
property  in  his  legitimate  child.    A  motion  for  a  recei- 
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ver  of  tlie  testator's  personal  estate  was  made  before 
Lord  jEIdon,  and  I  appeared,  for  the  Plaintiff,  in  sup- 
port of  that  motion.  His  Lordship  seemed  to  think  that, 
for  the  purpose  of  the  motion  at  least,  he  was  com- 
pletely bound  by  the  English  probate,  and  that,  as  the 
Prerogative  Court  here  had  admitted  the  will  to  proof, 
prima  facie,  he  must  construe  it  just  as  he  would 
construe  an  English  will ;  and  I  perceive  that  he  says, 
in  speaking  of  the  argument  that  was  addressed  to 
him  by  the  Plaintiff's  counsel :  "  The  counsel  put 
himself  into  this  difficulty  on  one  ground  :  he  stated 
that  this  is  not  to  be  considered  as  a  will.  Now,  I  say, 
I  cannot  hold  thai,  if  the  Ecclesiastical  Court  has  given 
probate  to  Dr.  Curling,  the  executor.  It  is  another 
matter  if  the  cause  was  now  in  hearing.  I  may  read 
this  as  a  will,  because  there  is  the  probate  :  but  I  should 
be  perfectly  at  liberty,  if  the  law  of  England  is  such 
that  I  ought  to  apply  the  law  of  France  in  distributing 
the  property,  I  should  be  perfectly  at  liberty  then  to 
say  this  is  a  will  as  far  it  appointed  Curling  executor, 
but  it  is  a  will  that  has  not  operation ;  and,  if  Mr. 
Shadweir s  principles  are  right,  it  is  a  will  that  has  not 
operation ;  and,  therefore,  it  is  exactly  the  same  thing 
as  if  the  executor  was  trustee  for  the  next  of  kin." 
There  Lord  JEldon  left  the  matter  in  some  degree  of 
doubt ;  and  I  understood  that  there  were,  afterwards, 
proceedings  had  in  France,  in  which  it  was  held  that 
the  will  that  had  been  proved  in  England,  was  void  ; 
and  I  believe  the  parties  afterwards  came  to  some  com- 
promise, and  so  nothing  further  was  known  of  that  case. 

In  Anstruther  v.  C/ialmer  the  case  was  this  :  a  native 
of  Scotland,  domiciled  in  England,  having  personal 
property  only,  executed,  during  a  visit  to  Scotland  and 
deposited  there,  a  will  prepared  in  the  Scotch  form,  and 
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died  ID  Emgland:  and  it  was  held  that  the  will  was  to 
be  constrned  according  to  the  English  law.  The  effect 
of  that  decision  was  that,  inasmoch  as  the  residuaiy 
legatee  died  in  the  lifetime  of  the  testator,  there  was  a 
trust  for  the  next  of  kin. 

But  it  appears  to  me  that,  in  tliis  case,  there  is  not  so 
much  of  question  how  the  will  shall  be  construed; 
because  here  an  instrument  has  been  admitted  to  pro- 
bate, by  the  Prerogative  Court  of  this  country,  which, 
upon  the  face  of  it,  is  the  will  of  an  English  person  1 
therefore,  there  is  no  method  whatever  of  construing 
that  will  but  by  applying  English  law  to  it. 

But  then  another  question  arises,  namely,  whether, 
in  consequence  of  some  proceedings  that  took  place  in 
the  island  of  <S^  CVou;— proceedings  in  the  nature  of  a 
judicial  decision — there  has  not  been  such  an  operatioa 
as  will  prevent  this  court  from  applying  the  rule  of 
English  law  to  the  pei'sonal  property  of  the  deceased? 

Now  it  seems  to  me  that  it  is  not  necessary  to  eater 
into  that  question  which  was,  to  a  certain  extent,  de* 
cided  by  myself  in  Martin  v.  NicoUs,  how  far  it  is 
competent  tp  couits  of  this  country  to  allow  a  dispute 
with  respect  to  judgments  of  a  foreign  country.  I  ob- 
serve that  Lord  Brougliam  is  made  to  say,  in  the  report 
of  lloulditch  V.  Lord  Donegal^  that  he  did  not  approve  of 
the  decision  in  Martin  v.  NicolU,  and  that  he  thought, 
generally,  that  any  foreign  judgment  was  examinaUe.  I 
sliall  not  enter  into  that  question ;  but  this  I  apprehend 
I  am  at  liberty  to  do,  namely,  to  see  whether  a  judg- 
ment obtained  abroad,  has  been  fraudulently  obtained 
or  not and  I  apprehend  that,  if  the  Court  finds  that 
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oerttin  proceedings  abroad  have  been  fraudulent,  then 
it  is  at  liberty  to  deal  with  the  parties  it  finds  before  it 
and  the  subject  it  has  to  administer,  just  in  the  same 

maimer  as  if  the  foreign  judgment  had  never  taken 
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In  reference  to  that  point,  I  directed  a  search  to  be 
made,  in  the  registrar's  book,  in  order  to  see  what  in- 
formation could  be  derived  from  it,  in  regard  to  the 
pcoceedii^s  that  took  place  in  Blake  v.  SmUh,  in  the 
years  1809  and  1810 ;  and  the  short  statement  of  that 
<^*we  is  this:  On  the  25th  of  June  1800,  Smith,  Mar* 
^inez  and  Blake  entered  into  articles  of  partnership,  for 
carrying  on,  in  London,  for  10  years  from  the  26th  of 
•'une,  the  business  of  wine-merchants,  and  for  buying 
^*Jcl  selling  any  other  merchandize.   On  the  1st  of 
^tigust  1806,  Smith,  Martinez  and  Blake  entered  into 
^^icles  of  copartnership  with  Lopez  and  C.  and  W, 
"^^oiwiy,  for  carrying  on,  for  six  years,  the  business  of 
'^^l-wine  merchants,  in  Portugal,  under  the  firm  of  Mar- 
Lopez  ^  Co. :  and,  by  those  articles,  it  was  provided 
^^^t,  if  any  individual  in  either  partnership,  wished  to 
he  should  give  two  months'  notice ;  but,  if  either 
^^rtnership  wished  to  retire,  two  years'  notice  shonld  be 
^i^en.    Smith  and  Martinez  tried  to  exclude  Blake 
^^x>m  the  London  partnership ;  and,  in  January  1809,  he 
a  bill  for  an  injunction.    On  the  24th  of  January, 
injunction  was  granted  on  the  footing  of  the  English 
Articles  of  partnership.   That  partnership  would  expire 
the  24th  of  June  1810;  but  the  partnership  of  the 
^^fvo  houses  would  not  expire  till  the  1st  of  August 
^812.    On  the  7th  of  February  1810,  a  supplemental 
was  filed,  by  Blake,  stating,  amongst  other  things, 
^hat  a  decree  had  been  fraudulently  obtained,  by  the 
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Defendants,  in  Portugal^  for  dissolving  tlie  house  of 
Martinez,  Lopez  ^  Co,  Then  a  notice  of  motion  was 
given,  on  the  21st  of  February  1810,  for  a  more  ex- 
tended injunction  ;  and  a  cross  notice  of  motion  to  dis- 
solve, was  given,  by  the  Defendants,  on  the  23d  of 
February ;  and  how  it  happened  I  do  not  know,  nor 
docs  it  very  distinctly  appear,  for  I  have  not  got  the 
affidavits,  but  it  did  happen  that,  on  the  13th  of  March 
1810,  both  motions  were  refused ;  and,  on  the  21st  of 
May,  the  Defendants  filed  their  answer.  On  the  2l8t 
of  June  1810,  in  consequence  of  some  new  attempt  that 
was  made,  by  the  Defendants,  against  the  Plaintiff,  the 
Plaintiff  gave  a  new  notice  of  motion  to  extend  the 
injunction,  and  he  filed  an  affidavit.  That  affidavit, 
as  I  recollect,  merely  verified  the  (act  of  some  new 
attempt  tending  to  dissolve  the  partnership.  The  Ciox- 
cellor  proposed,  to  the  Defendants,  to  try  certain  issues 
for  determining  whether  the  house  of  Martinez^  Lopez 
Sc  Co.  still  subsisted  in  contemplation  of  law,  which 
they  refused  to  try ;  and,  on  the  4th  of  July,  which  was 
after  tiie  London  partnership  had  expired.  The  Lord 
Chancellor  granted  an  injunction  to  restrain  the  Defend- 
ants from  dealing  in  port  wine  otherwise  than  in  [NulDer- 
ship  with  the  Plaintiff.  Therefore  he  held  that  the  artidea 
of  copartnership  of  the  1st  of  August  1806,  might  be 
dealt  with  and  carried  into  execution  by  a  court  in  this 
country,  as  against  the  Defendants  here,  notwithstand* 
ing  there  was  a  decree  in  Portugal  to  dissolve  the  part- 
nership. Thus  the  Court,  by  means  of  the  injunction, 
set  aside  the  judgment  of  a  foreign  court ;  and  the  ground 
on  which  the  Court  proceeded  was  that  the  foreign  judg- 
ment had  been  obtained  by  fraud.  Now  I  take  that  to 
be  quite  consistent  with  the  principles  on  which  this 
Court  acts ;  and  it  is  of  no  consequence  where  the  judg- 
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ment  is  given,  if  it  appears  to  have  been  obtained  by 
fraud :  in  every  such  case  the  Court  will  consider  it  as  a 
nullity. 

Then  the  question  is  whether  the  proceedings  that 
have  taken  place  in  what  is  called  the  Executor's 
Court  of  Dealing  in  the  island  of  SL  Croix,  can  be  con- 
sidered to  be  fair  and  just ;  or  whether,  on  the  contrary, 
Ihey  do  not,  on  the  face  of  them,  carry  conviction  that 
they  were  fraudulent  ? 

It  seems  that  Mr.  Henry  Seaton  the  son  and  Mr. 
JDewhtarst,  having  obtained  a  Danish  probate  of  the 
joint  will,  imagined  that  they  were  entitled,  accord- 
ing to  the  Danish  law,  to  hold  an  Executor's  Court  of 
Dealing:  and  Danish  lawyers  have  been  examined  as  to 
tiie  nature  and  jurisdiction  of  that  court;  and  they 
do  not  differ  much  in  their  opinions  upon  the  subject. 
— [His  Honor  here  read  the  evidence  given  by  the  advo- 
cates practising  in  St.  Croix  and  in  the  High  Court  at 
Copenhagen.'] — As  I  understand  the  language  of  the  advo- 
cate in  St.  Croix,  he  is  speaking  of  a  case  where,  by  a 
testamentary  instrument,  certain  persons  have  been  ap- 
pointed incassators  and  guardians  for  other  persons ;  and 
he  says  that  they  may  form  themselves  into  a  court  for 
administering  the  property  for  the  benefit  of  those  per- 
sons ;  but  I  do  not  find  it  asserted,  anywhere,  that  a 
court  can  be  so  constituted  as  to  enable  the  incassators 
and  guardians  to  determine  questions  for  themselves. 
There  is  no  such  thing  alleged  ;  and,  if  it  were  alleged, 
the  question  is  whether  it  is  not  contrary  to  the  com- 
mon course  of  justice  that  anything  should  be  called 
a  judgment,  or  be  allowed  to  have  any  effect,  where 
the  persons  to  decide,  are  the  interested  persons,  and 

Vol.  VIII.  X 


1837- 
'  .  ' 

Price 
Dewhurst. 


300 


CASES  IN  CHANCERY. 


1837. 


Price 


Dewiiubst. 


where  those  persons  are  found  to  decide  in  their  own 
favour. 

It  appears,  with  respect  to  these  proceedings,  tlut, 
on  the  Gth  of  March  1828,  Mr.  Dewkursi  and  Mr.  iff. 
Seaton  met,  and  that  they  formed  the  court,  and  were 
attended  by  Mr.  Erkkson  (a  person  whom  they  had 
employed),  and  by  Mr.  Attorney  Hansen^  who  appeared 
on  behalf  of  Dr.  and  Mrs.  Price.  At  this  meeting  the 
joint  will  and  certain  copies  of  the  separate  wills,  wm 
produced :  and  Mr.  Hansen,  on  behalf  of  Dr.  and  Mn. 
Price,  called  upon  Mr.  Dewhurst  and  Mr.  Seotm 
to  say  whether  they  admitted  the  separate  wills  to  be  the 
wills  of  Mr.  and  Mrs.  Seaton  and  to  be  l^al  according  to 
the  laws  of  England,  as,  otherwise,  he  must  request  the 
dealing  in  the  estate  to  be  postponed^  in  order  to  procure 
the  necessary  information  from  England  on  those  two 
points.  Mr.  Dewhurst  and  Mr.  H.  Seaton  then  said 
that  they  were  unable  to  determine  as  to  the  amectness 
of  the  copies,  inasmuch  as  the  same  were  not  authenti- 
cated by  any  public  functionary  in  England ;  nor  coqU 
they  undertake  to  decide  whether  the  separate  wills  and 
the  dispositions  thereby  made,  were  admissible  and  io 
accordance  with  the  laws  of  England.  Mr.  Hansen 
then  requested  that  the  further  proceedings  of  the 
meeting  might  be  postponed  for  a  week,  which  wis 
conceded* 


The  parties  met  again  on  the  13th  of  March  18S8. 
Mr.  Hansen  then  requested  that  the  proceedings  of  the 
Court  might  be  postponed  for  three  months,  in  order 
that  he  might  procure  information  from  England,  as  to 
the  legality  of  the  separate  wills.  Mr.  Dewhurst  and 
Mr.  //.  Seaton  refused  to  postpone  the  proceedings^ 
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observing  that  the  final  division  of  the  property  had  then 
been  postponed  for  several  years;  that  the  summons 
served  had  been  effected  solely  with  the  view  of  affording 
Dr.  Price  an  opportunity  of  attending  to  his  interest  at 
the  final  division  of  the  property,  but  had  not  been 
issued  to  proceed  against  Dr.  Price  on  the  question  of 
the  competency  of  the  executors  to  administer  the 
estate*,  or  as  to  the  validity  of  the  dispositions  last 
made  on  the  part  of  Henry  and  Catherine  Seatan ;  as, 
in  those  respects.  Dr.  Price  had  been  long  acquainted 
with  the  views  of  the  joint  heirs  with  him,  and,  as 
respected  the  objections  ui^ed  by  them  as  to  his  right 
to  participate  in  the  inheritance  in  St.  CroiXy  and,  conse- 
quently, it  had  rested  entirely  optional  with  him,  in  case 
be  found  it  accordant  with  his  interest,  long  since  to 
have  procured  elucidation  respecting  the  authenticity  or 
validity  of  both  the  wills  referred  to  by  him,  and  their 
legality  with  reference  to  the  laws  of  England:  the 
executors,  therefore,  as  adult  heirs  under  a  will  which 
had  been  executed  in  due  legal  form,  considered  them* 
selves  fiilly  entitled  to  divide  amongst  themselves,  and 
tliat  there  did  not  exist  any  reason  to  grant  the  exten- 
sion required  by  Mr.  Attorney  Hansen.  Hansen  then 
put  in  a  plea>  in  which  he  protested  against  the  compe- 
tency of  Mr.  Dewhurst  and  Mr.  H.  Seaton  to  act  in  the 
administration  of  the  property,  on  the  ground  that  the 
joint  will  was  revoked  by  the  separate  wills,  the  legaUty 
of  which  was  to  be  determined,  not  according  to  the 
Danish,  but  according  to  the  English  laws,  inasmuch  as 
Mr.  and  Mrs.  Seatan  were  English  subjects,  and  resided 
in  England.   On  the  24th  of  March  1828  another 

*  There  seems  to  be  some  inaccuracy  in  the  translation  of 
this  part  of  the  proceedings  of  the  Executors'  Court  of 
Dealing. 
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meeting  took  place ;  and  Mr.  Dewhurst  and  Mr.  H.  Seaiou 
then  decided  that  the  authenticity  of  the  copies  of  the 
separate  wills  and  the  validity  of  those  wills  according  to 
the  English  laws^  were  matters  of  no  importance,  those 
instruments  being, both  in  form  and  tenor,  contrary  to  the 
Danish  laws,  and  that  the  property  in  St.  Croix  ought 
to  be  disposed  of  in  accordance  with  the  joint  will  and 
the  laws  of  Denmark.  And,  accordingly,  they  adjudged 
that  Dr.  and  Mrs.  Price  were  not  entitled  to  any  share 
of  the  money  due  on  the  mortgage,  because  they  had 
refused  to  refund  what  they  had  received  in  JEngland, 
and  that  the  debt,  after  making  certain  deductioDSy 
should  be  divided  between  themselves  and  the  other 
parties  interested  under  the  joint  will,  in  certain  propor- 
tions which,  for  aught  I  know,  may  be  right  according 
to  the  Danish  law. 


That  is  the  course  of  proceeding  which  is  set  up  in 
opposition  to  the  law  of  this  country,  which  directs  that 
the  personal  property  of  every  person  who  dies  leav- 
ing a  will  which  has  been  admitted  to  proof,  shall  be 
administered  according  to  that  will.  It  would  be  idle 
to  say  that  any  regard  or  attention  ought  to  be  paid  to 
such  a  proceeding  as  this.  I  apprehend  that,  where- 
ever  it  is  manifest  that  justice  has  been  disr^arded, 
and  that  the  parties  are  merely  making  use  of  legal  pro- 
ceedings as  a  matter  of  form,  for  the  purpose  of  doing 
that  which  is  contrary  to  all  notions  of  justice,  namely, 
of  deciding  for  themselves  and  in  their  own  favour,  the 
Court  is  bound  to  treat  their  decision  as  a  matter  that 
is  of  no  value  and  no  substance.  And  my  opinion  is 
that  I  am  at  liberty  to  deal  with  Mr.  Dewhurst  and  the 
other  parties  that  I  find  upon  this  record,  and  with  the 
property,  if  they  have  received  any  by  force  of  the 
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judgment,  just  in  the  same  manner  as  if  they  were  here 
possessing  assets  of  this  testatrix. 

It  appears  to  me,  therefore,  that  I  am  at  liberty 
to  declare  that  this  foreign  judgment,  so  far  as  it  has 
tended  to  give  any  interest  to  Mr.  Dewhurst  or  any 
of  the  other  Defendants,  is  fraudulent  and  void ;  and 
that,  so  far  as  they  have  received  or  may  receive  any 
part  of  the  personal  property  of  Mrs.  Seaton,  they  are 
accountable  for  it  to  her  executrix. 

This  case  has  been  so  unfairly  conducted  on  the  part 
of  the  Defendants,  that  I  shall  give  the  costs,  as 
against  the  Defendants,  up  to  the  hearing. 

Declare  that  the  proceedings  and  decision  in  the 
Executors'  Court  of  Dealing,  are  void,  and  that  the 
mortgage-money  passed  by  the  separate  wills  of  Mr.  and 
Mrs.  Seaton,  and  that  the  same  is  now  vested  in  the 
Plaintiff,  Mrs.  Price,  the  personal  representative  of 
Mrs.  Seaton. 
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,     :  THORNTON  v.  CURLING  ♦ 
sist  &  aid 

July.  J 

 *  '  IN  the  year  1815,  Colonel  Thomtm,  a  gentleman  of 

Will.  considerable  landed  property  in  Yorkshire,  went  to 

Domicile.  France  with  the  view  of  ultimately  fixing  his  residence 

If  a  British  sub-  there.    In  the  course  of  that  and  the  next  year,  he 

ject  domiciled  in  removed  to  France  his  furniture,  plate,  pictures,  horses 

try^'ibjf  his^w^^^  several  other  articles.    In  October  1816  he  ap- 

appoints  A.  his  peared  before  the  mayor  of  the  fifth  arrondissement  of 

executor,  but  Paris  and  declared  his  intention  of  permanently  re- 
makes a  disposi-  -    -                 1      ,    .    ,  \. 
tion  of  his  per-  siding  m  France.    In  January  1817  he  obtained,  nom 

sonal^ property  the  King  of  France,  a  royal  ordonnance,  admitting  him 

validV^*^^^^^^  enjoyment  of  all  civil  rights.    In  the  course  of 

of  England,  is  the  same  year  he  purchased  an  estate  called  Pont  k 

law  of  t^a?fo  department  of  St.  Aube,  and  took  a  lease 

reign  country,  years  of  the  royal  domain  of  Chambord,  near 

the  Court  of  Blots,  and  then  assumed  the  title  of  Marquis  de  Pont. 

hber"ty!notwith^  August  of  that  year  he  addressed  a  memorial,  to  the 

standing  pro-  King  of  France,  soliciting  his  naturalization  and  admis- 

bate  may  have  gjon  to  all  the  rights,  civil  and  political,  of  a  French 

been  granted  to  ,  .                                          r  j 

A.  in  this  coun-  subject 
try,  to  hold  that 

operaiion^be'^^  Colonel  Thornton  was  married,  and  had  one  legitimate 

yond  appointing  child,  but  he  had  been  long  separated  from  his  wife.  In 

A.  the  executor.  October  1818  he  came  to  England  on  business;  and  he 
then  made  a  will  in  the  English  form,  and  in  which  be 
described  himself  as  of  his  residence  in  Yorkshire,  and 
of  Pont  le  Roi  and  Chambord  in  France ;  and  he  thereby 


•  The  above  report  is  taken  from  a  copy  of  the  short-hand 
notes  referred  to  in  the  preceding  case,  in  the  possession  of 
Mr.  Uertslct,  of  Sorfolk-strect,  Strand, 
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provided  for  a  lady  with  whom  he  lived,  and  for  his  illegi- 
timate child  by  her  (who  were  the  principal  objects  of  his 
bounty)  but  made  no  provision  either  for  his  wife  or 
for  his  legitimate  child,  except  by  giving  the  latter  a 
legacy  of  100  /.  Colonel  Thornton^  shortly  after  making 
his  will,  returned  to  France.  On  the  10th  of  May  1823 
he  died  in  Paris,  In  the  course  of  that  year,  the 
Prerogative  Court  of  Canterbury,  after  an  unsuccessful 
opposition  on  the  part  of  his  widow,  granted  probate  of 
his  will  to  Dr.  Curling,  one  of  the  executors  named  in 
it  (a). 


1824. 


Thornton 

V. 

CURLIKG. 


The  Plaintiff  in  the  present  suit,  was  the  testator's 
Intimate  child,  an  infant,  by  his  mother  and  next  friend ; 
and  the  Defendants  were  Dr.  Curling,  Colonel  Thorn- 
Im's  illegitimate  daughter,  and  the  lady  with  whom  he 
had  lived.  The  bill,  after  stating  as  above,  prayed  that 
Dr.  Curling  might  be  restrained  from  getting  in  any 
part  of  the  deceased's  outstanding  personal  estate, 
whether  in  France  or  England,  and  that  a  receiver  might 
be  appointed  to  get  in  the  same. 


Mr.  Shadwell  and  Mr.  Newland,  for  the  Plaintiff, 
now  moved  for  an  injunction  and  receiver  ac- 
cording to  the  prayer  of  the  bill : 

If  a  British  subject  is  domiciled  in  a  foreign  country 
at  his  death,  the  succession  to  his  personal  property, 
wheresoever  it  may  be,  is  governed  by  the  law  of  that 
country :  so  also,  if  he  has  made  a  will,  the  disposition 
which  he  has  made  of  his  personal  property,  must  be 
regulated  by  the  same  law  :  therefore,  if  the  disposition 
is  invalid  according  to  the  law  of  the  deceased's  domicile, 

{a)  See  2  Addams,  G  5  and  Robertson  on  Succession,  287. 
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1894.  it  must  be  held  to  be  invalid  in  this  court,  and  that, 
notwithstanding  his  will  has  been  admitted  to  probate 
Fhorhton  ^j^jg  ^^^^^  It  is  elear  that  Colonel  T&arntm  waa 
CuRLiNo.  domiciled  in  France  at  his  death.  Now,  by  the  civil 
code  of  that  country,  a  testator  who  lea:Tes  a  widow 
and  a  legitimate  child,  cannot  dispose  of  his  property 
in  favour  of  an  illegimate  child,  more  especially,  where 
that  illegimate  child  is  the  offsprii^  of  an  adulteiOQS 
intercourse.  The  consequence  is  that,  according  to  the 
French  law,  Colonel  Thornton's  will  is  wholly  invalid 
as  against  his  widow  and  legitimate  child,  for  wh<Mn  he 
has  made  scarcely  any  provision,  and,  indeed,  it  has 
been  decided  so  to  be,  by  the  Judge  of  the  civil  tribunal 
of  the  First  Resort  for  the  Department  of  the  Seine^  in 
a  litigation  which  recently  took  place  between  Dr.  Cvr- 
ling  and  the  widow.  If  then  the  will  is  invalid  according 
to  the  law  of  France,  it  must  be  held  to  be  invalid  in 
this  Court,  so  far  at  least  as  it  professes  to  dispose  of 
the  deceased's  personal  property ;  and  Dr.  Curling  who, 
by  the  act  of  probate,  has  acquired  the  legal  dominion 
over  the  property,  must  be  considered  as  a  trustee  for 
the  Plaintiff.  It  is  the  province  of  this  court  to  decide 
as  to  the  effect  of  the  dispositions  in  a  will ;  and  the 
sentence  of  a  court  of  probate  cannot  control  this 
court  in  deciding  on  questions  properly  within  its 
cognizance. 

[The  Lord  Chancellor. — I  have  no  authority  to  say 
that  an  instrument  of  which  the  Ecclesiastical  Coart 
has  granted  probate,  is  not  a  will.  The  Ecclesiastical 
Court  has  not  only  granted  probate  of  this  instrument, 
but  it  has  determined  also,  that  Dr.  Curling  should  hare 
the  probate  of  it ;  and,  therefore,  I  must  consider  him 
as  being  in  possession  of  the  property  under  an  authority 
that  I  cannot  control,  except  for  misconduct.  Supposing 


CASES  IN  CHANCERY. 


it  should  turn  out  that  none  of  the  bequests  can  have 
any  effect,  and  that  there  is  an  intestacy  as  to  all  the 
personal  estate,  still  he  has  got  the  office  of  executor.] 

We  do  not  go  to  the  extent  of  saying  that  there  is  no 
will.  We  submit  that  it  was  necessary  for  the  Eccle- 
siastical Court  to  grant,  either  probate  or  administration, 
to  some  person  in  order  to  get  in  the  personal  estate. 

[The  Lord  Chancellor. — If  the  Ecclesiastical  Court  has 
thought  proper  to  grant  probate  of  this  will,  I  cannot 
contradict  them ;  and  it  is  quite  a  new  thing  to  apply 
to  this  court  to  appoint  a  receiver,  upon  the  ground  that 
the  Ecclesiastical  Court  has  clothed  A.  B.  with  the 
character  of  executor,  in  order  that  the  personal  estate 
may  be  taken  care  of,  and  that  I  am  to  remove  him,  on 
the  ground  that  the  will  is  no  will  at  all.  I  cannot  de- 
cide that.  I  do  not  know  on  what  ground  the  Eccle- 
siastical Court  has  granted  probate.  It  is  enough  for 
me  that,  having  granted  probate,  I  am  concluded  from 
Bxamining  the  question  whether  there  is  a  will  or  not, 
or  whether  Dr.  Curling  is  executor  or  not.] 

We  admit  that  Dr.  Curling  is  executor;  all  that 
we  contend  for  is  that,  notwithstanding  the  will,  he 
is  a  trustee  of  the  property  for  the  persons  entitled  to  it 
according  to  the  French  law.  Sir  John  Nicholl,  who 
granted  the  probate,  considered  that  his  opinion  would 
not  control  the  question  which  is  now  submitted  to  your 
Lordship. 

[The  Lord  Chancellor. — I  do  not  think  that  it  will 
finally  control  the  question:  for,  although,  if  the 
'Ecclesiastical  Court  has  granted  probate  of  the  will, 
I  must  take  it  to  •  be  a  will ;  yet  what  part  of  the 


1824. 


Thornton 
r. 

Curling. 


314 


CASES  IN  CHANCERY^ 


conteDts  of  that  will  is  effectual,  and  in  what  way 
the  Court  shall  determine  on  the  property,  is  quite 
a  different  thing.  There  are  many  cases  in  which  a 
man  is  appointed  executor,  and  yet  the  property  goes 
(notwithstanding  the  contents  of  the  will)  as  if  there 
was  an  intestacy;  as,  for  instance,  if  legacies  which 
exhaust  the  whole  of  the  property,  are  given  to  persoDS 
who  cannot  take  them,  the  person  so  appointed  is  still 
executor,  although  he  must  distribute  the  property 
exactly  as  if  the  deceased  had  died  intestate.  If  this 
cause  were  now  being  heard,  and  if  the  law  of  EmgUmd 
be  such  that  I  ought  to  apply  the  law  of  France  in  dis- 
tributing the  property,  I  should  be  perfectly  at  liberty 
then  to  say  that  this  instrument  is  a  will  so  far  as  it 
appoints  Curling  executor,  but  that  it  has  no  other 
operation,  and,  therefore,  the  case  is  exactly  the  same, 
as  if  the  executor  were  a  trustee  for  the  next  of  kin: 
but  I  will  not  decide  so  important  a  question  as  that 
on  a  motion.  If  you  mean  to  say  that  Dr.  CwrUMg 
intends  to  distribute  the  property  in  a  way  that  this 
Court  will  not  finally  sanction,  then  I  must  have  an  affi- 
davit of  that  fact.] 

It  is  not  necessary  to  resort  to  affidavits  on  that  point, 
for.  Dr.  Curling,  in  his  answer,  says,  expressly,  that,  if 
he  is  permitted  to  receive  the  personal  estate,  he  will 
apply  it  according  to  the  directions  of  the  will. 

The  Lord  Chancellor: 
After  what  has  passed,  Dr.  Curling  will  be  very 
careful  how  he  disposes  of  the  property.  If  he  disposes 
of  it  under  the  notion  that  the  directions  of  this  will  are 
all  eficctual,  and  they  turn  out  not  to  be  so,  he  will  be 
answerable  for  the  property.  If  you  could  show  that 
Dr.  Curling  had  property  of  the  testator  in  his  hands. 


]8ii4. 
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and  were  to  move  to  have  that  property  paid  intoCourt,  1824. 
that  is  a  proceeding  which  seems  to  be  open  enough.  ' 
What  constitutes  a  man's  domicile  at  his  death,  and,  Tiiornto>i 
supposing  it  to  be  established  that  he  was  domiciled  in 
a  foreign  country,  what  is  the  effect  of  his  will  having 
r^ard  to  the  law  of  that  country,  are  questions  much 
too  difficult  and  important  to  be  decided  on  a  motion. 

The  SoUcitar-General,  Mr.  Home  and  Mr.  Heald 
appeared  for  the  Defendants. 


V. 

Curling. 


VANDERGUCHT  v.  DE  BLAQUIERE.  1838: 

10th  &  11th 

In  1819  Lady  Harriet  De  Blaquierej  who  had  lived  — • 
separate  from  her  husband,  General  De  Bktqaiere,  ever  Alimony. 
since  June  1814,  instituted  a  suit  against  her  husband,  — 
in  the  Consistory  Court  of  London,  for  a  divorce  by  man^divorced 
reason  of  adultery.    On  the  16th  of  May  1820,  the  from  her  hus- 
Court  pronounced  for  the  divorce,  and  allotted  to  Lady        and  enti- 
Harriet,  380  /.  a  year  for  alimony,  payable  quarterly,  under  the  sen. 
In  June  1836,  Lvidy  Harriet  being  indebted,  to  the  tenceofthe 
Plaintiff,  in  226/.  for  articles  of  dress  and  millinery  Court,  accepted 
supplied  to  her  by  the  Plaintiff's  wife  in  1820  and  the  a  bill  of  ex- 
four  following  years,  the  Plaintiff  drew  upon  her  a  bill  cj^^gefor  arti- 

/.      1  i-t    ,  cles  of  dress 

of  exchange  for  that  sum,  which  she,  at  his  request,  supplied  to  her 

accepted,  and  made  it  payable  at  her  banker's.  by  the  drawer, 

and  made  it 
payable  at  her 

In  December  1837  the  bill  in  this  suit  was  filed,  banker's,  to 

stating  that  300  Z.  a  year  was  payable  to  Lady  Harriet,  ^h. 

1  mony  was  paid, 

for  her  separate  use,  under  articles  of  separation  between  Held  that  she 

her  and  her  husband,  and  that,  in  addition  thereto,  did  not  thereby 

charce  her  ali* 

80/.  a  year  was  payable  to  her,  under  the  sentence  of  mony. 
the  Consistory  Court  of  London,  for  her  sole  and  sepa- 
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1838. 
 . — 

Vandsr- 

OUGHT 

DiBlaquiere. 


rate  use,  maintenance  and  benefit :  that  Lady  Harriet 
promised  and  midertook  to  pay  the  226/.  to  the  Phiiii- 
tiiT,  out  of  her  separate  income  and  maintenance,  and 
to  charge  the  same  therewith,  and,  for  that  purpose,  she 
agreed  to  accept  the  bill  of  exchange,  which  had  heexk 
dishonoured :  that  arrears  of  the  300 and  80  Z.  were 
then  due  from  General  De  BlaquierCy  and  certain  sums 
that  had  arisen  from  those  yearly  sums  were  then  in  the 
hands  of  Lady  Harriet's  bankers.  -  The  bill  prayed  ibr 
a  declaration  that  the  225/.  and  the  interest  accrued 
thereon,  were  a  charge  on  the  yearly  sums  of  300/.  and 
80/.  and  the  arreara  thereof,  and  that  the  225/.  and 
interest  might  be  paid  out  of  the  arrears  and  growing  and 
future  payments  thereof;  and  that  General  De  Blaquiere 
might  be  restrained  from  paying  to  Lady  Harriet,  and 
that  she  might  be  restrained  from  receiving  those  yearly 
sums  or  the  arrears  thereof 


On  the  12th  of  February  1838  the  Plaintiff  obtained 
the  injunction  on  affidavit  and  notice,  no  one  having 
appeared  for  Lady  Harriet.  She  afterwards  put  in  her 
answer,  in  which  she  said  that  the  380/.  a  year  was 
allotted  to  her  for  alimony  as  before  mentioned,  and  that 
it  constituted  the  whole  of  her  income :  that  alimoDy 
was  a  creature  of  the  Ecclesiastical  Court,  and  was 
subject  to  the  jurisdiction  of  that  Court  only:  that  it 
was  not  separate  estate,  but  was  a  provision  for  the 
support  and  maintenance  of  the  wife,  from  day  to  day, 
subject,  in  respect  to  its  amount,  continuance  and  mode 
of  payment,  to  the  discretion  of  the  Ecclesiastical  Court: 
that  the  wife  had,  in  fact,  no  property  therein,  and  that 
it  was  liable,  at  any  time,  to  be  varied  and  reduced  at 
the  discretion  of  the  judge  of  the  Court :  that,  in  case 
it  should  fall  in  arrear,  the  right  of  the  wife  to  recover 
the  arrears,  depended,  entirely,  on  the  discretion  of  the 
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Court:  that  her  husband  had  allowed  the  380/.  a  year  1838. 

to  fall  considerably  in  arrear,  and  actions  were  brought 

against  him  for  debts  contracted  by  her  for  necessaries  Vander- 

^  ^  OUGHT 

supplied  to  her  whilst  it  was  in  arrear,  and  he  was  com-  ^. 
pelled  to  pay  such  debts,  and,  although  the  amount  DbBlaqitibre. 
thereof  was  considerably  less  than  the  arrears,  the 
Ecclesiastical  Court,  in  May  1830,  refused  to  compel 
her  husband  to  pay  up  the  arrears :  that  she  did  not 
promise  to  pay  the  225/.  out  of  her  separate  income  and 
maintenance,  but  out  of  property  which  she  was  in 
expectation  of  receiving  from  a  near  relation,  and  that 
she  never  promised  or  intended  to  charge  her  alimony 
therewith. 


Mr.  Jacoh  and  Mr.  Lloyd,  for  Lady  Harriet  De 
BlaquierBf  now  moved  to  dissolve  the  injunction: 

The  whole  of  the  880/.  is  payable  to  Lady  Harriet, 
for  alimony,  under  the  sentence  of  the  Ecclesiastical 
Court  De  Blaquiere  v.  De  Blaquiere  (a),  Wilson  v. 
Wiison  (b).  Alimony  stands  on  a  different  footing  from 
separate  estate :  it  is  given,  solely,  for  the  maintenance 
of  the  wife,  and  to  relieve  the  husband  from  the  obliga- 
tion of  maintaining  her.  She  may  give  away  property 
settled  to  her  separate  use  and  call  upon  her  husband  to 
maintain  her ;  but,  if  she  gives  away  her  alimony,  she 
cannot  call  on  her  husband  to  maintain  her.  The  al- 
lowance of  alimony  does  not  relieve  the  wife  from  the 
disabilities  of  coverture :  it  does  not  give  her  the  ca- 
pacity to  contract  respecting  it,  any  more  than  an  allow- 
ance by  a  father  to  a  minor  son,  gives  the  son  a  capacity  to 
contract  respiting  his  allowance.  But  a  married  woman 


(fl)  3  Hagg.  Eccles.  Rep.  322  ;  and  3  Phillim.  258. 
(b)  3  Hagg.  329,  note. 
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1838.  has  a  power  of  contracting  with  reference  to  her  sepa- 
'  ^  '  rate  estate.  Stuart  v.  Lord  Kirkwall  {c),  Murray  r. 
V AKDER.  Barlee{d).—rnie  Vice-Chancellar :  Is  there  any  instance 
of  a  bill  in  equity  being  filed  to  compel  payment  of  afi- 
Dk  Blaquiebe.  mony  ?]— There  have  been  cases  in  this  Coart,  in  which 
decrees  have  been  made  for  alimony :  but  those  decrees 
were  made  during  the  Rebellion,  when  the  existence  of  the 
Ecclesiastical  Courts  was  suspended.  Anon,  (e),  OwaCi 
Case  if).  In  Head  v.  Head,  Lord  Hcardwicke  says: 
I  do  not  find  that  this  Court  ever  made  a  decree  for 
establishing  a  perpetual  separation  betwixt  hosbuid 
and  wife,  or  to  compel  a  husband  to  pay  a  sqiarate 
maintenance  to  his  wife,  unless  upon  an  agreement  be- 
tween them,  and,  even  upon  this,  unwillingly,"  The 
only  cases  in  which  this  court  decrees  maintenance  to 
the  wife,  are  where  there  is  an  agreement  separate 
property,  or  where  the  husband  has  deserted  his  wife 
and  there  is  a  trust-fund  to  which  the  court  can  re« 
sort.  Alimony  is,  merely,  the  creature  of  the  Ecclesias- 
tical Court ;  and,  therefore,  this  court  will  ascribe  to  it 
those  incidents  and  qualities  only  that  the  Ecclesiastical 
Court  attributes  to  it  The  case  of  Street  v.  Street  (g\ 
shows  that  this  court,  when  it  has  to  deal  with  alimony, 
considers  it  in  the  same  light  as  the  Ecclesiastical  Court 
does.  If  that  be  so,  we  have  to  consider  some  of  the 
incidents  of  alimony,  as  that  subject  is  dealt  with  in  the 
Ecclesiastical  Court.  The  answer  contains  several  al- 
legations respecting  it,  which  are  inconsistent  with  the 
notion  that  the  decree  of  the  Ecclesiastical  Court  con- 
fers property :  such  as  that  alimony  is  liable  to  be  re- 

(c)  3Madd.  387.  (/)  Litt.  Rep.  78.  See 

(d)  Ante^  vol.  4,  p.  82 ;  and    1  Madd.  Prtn.  &  Pract.  3d 
3  Myl.  &  Keen,  209.  edit.  494,  note  (x). 

{e)  2  Show,  \\  C.  282.  (g)  Turn.  &  Russ-  322. 
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duced  with  reference  to  new  circumstances,  and  that,  in 
certain  cases,  the  Court  will  not  decree  payment  of  the 
arrears.  Suppose  that  the  bill  of  exchange  were  given 
with  reference  to  the  amount  of  the  alimony  at  the  time, 
and  that  the  alimony  should  be  afterwards  reduced ;  if 
tbiH  court  should  decree  payment  of  the  bill,  it  might 
deprive  the  wife  of  the  necessaries  of  life,  and  thereby 
defeat  the  sole  purpose  for  which  the  alimony  was 
granted. 

Moreover,  the  bill  of  exchange  in  this  case  was  given 
without  reference  to  the  alimony,  and  for  necessaries 
supplied  to  the  wife  in  1B29,  at  which  time  the  alimony 
was  in  arrear,  and,  consequently,  her  husband  was  liable 
for  the  articles  supplied.    Hunt  v.  De  Bhquiere  (A). 

Mr.  Knight  Bruce  and  Mr.  James  Parker,  for  the 
Plaintiff : 

Where  the  wife  has  a  separate  maintenance,  the  hus- 
band, so  long  as  he  pays  it,  is  not  liable  for  necessaries 
supplied  to  her.  The  wife  cannot  be  sued  at  law,  and,  if 
she  cannot  be  sued  in  equity,  she  might  be  reduced  to 
the  greatest  inconvenience  and  distress  if  she  could  not 
charge  her  allowance. 

If  the  question  now  under  consideration,  is  new  and 
important,  the  decision  of  it  ought  to  be  deferred  until 
the  hearing;  and,  in  the  meantime,  the  fund  ought  to  be 
secured  ;  for  the  maintenance  is  liable  to  cease,  not  only 
by  the  death  of  Lady  Harriet,  but  on  a  reconciliation 
taking  place  between  her  and  her  husband.  So  also,  if 
General  De  Blaquiere  should  become  lapsus  facultati- 


{h)  5  Bing.  550 
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1838.  biUf  or  if  Ladv  Harriet  were  to  become  posseflsed  of  pn>- 
perty  firom  any  other  soaroe,  tlie  Ecdenastical  Court 
^ovcBT^  would,  on  the  application  of  the  General,  either  re- 
dace  the  maintenance  <»'  order  it  to  oeaae  altogether. 
DeBlaquiere.  I^e  fond,  then,  being  exposed  to  danger  the  court 
ought,  according  to  its  usual  course,  to  secure  it;  lor, 
otherwise,  there  may  be  nothing  to  resort  to,  in  case  the 
court  should,  at  the  hearing,  give  the  Plaintiff  the 
relief  he  asks. 


It  is  clear  that  I^y  Harriet  intended  the  bill  of 
exchange  to  be  a  charge  cm  her  separate  mainten- 
ance, for  she  made  it  payable  at  her  banker's  to  wtunn 
her  allowance  is  paid.  But  we  cratend,  on  the  autho- 
rity of  Kenge  v.  Delavall  (i),  and  Murray  v.  Barlee, 
that,  independently  of  the  bill  of  exchange,  the  creditor 
would  have  had  a  right  to  come  against  the  separate 
maintenance. 


No  authority  has  been  cited  as  to  the  distinction  be- 
tween alimony  and  separate  estate.  The  Ecclesiastical 
Court  considers  them  both  as  standing  on  the  same 
footing.  If  the  wife  has  separate  property,  the  Eccle- 
siastical Court  will  not  decree  her  alimony :  therefore, 
the  one  is  merely  a  substitute  for  the  other.  Although 
the  Ecclesiastical  Court  may  either  reduce  alimcmy  <ff 
make  it  cease  altogether,  yet,  as  long  as  it  remains^  it 
must  have  all  the  incidents  of  property.  Wibom  v. 
Wilson  (A),  Chamberlain  v.  Hewson  (/).  In  Hunt  v. 
De  Blaquiere,  Park,  J.,  says  :  No  distinction  can  be 
drawn  between  maintenance  under  a  separation  deed, 


(t)  1  Vera.  326.      {k)  a  Haggard's  Consist.  Rep.  903* 
(0  1  Salk.  115. 
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and  maintenance  by  virtue  of  a  decree  for  alimony''  (m).  1838. 
Skaftoe      Shaftoe{n\  Dawson  v.  Dawson  [p\  and    *      ^  ' 
Oldham  v.  Oldham  (p),  show  that  this  court  considers  Vander- 

GUCHT 

arrears  of  alimony  in  the  light  of  an  equitable  debt,  and,  ^ 

on  that  principle,  it  grants  the  writ  of  ne  exeat.    In  DbBlaquiere. 

Street  v.  Street^  Lord  Eldon  refused  the  writ,  because 

the  alimony  was  granted  pendente  lite  and  not  by  final 

decree.   If  a  married  woman  saves  part  of  her  alimony, 

there  can  be  no  doubt  that  she  might  make  a  will  and 

dispose  of  it.   The  argument  on  the  other  side,  how- 

ever,  goes  the  length  of  contending  that  she  could  not- 

dispoae  of  her  savings. 

Alimony  is  not,  exclusively,  a  subject  of  ecclesiasti- 
cal cognizance  ;  for  the  writ  de  estaveriis  kabendis,  lies 
for  the  recovery  of  it.    In  Stones  v.  Cooke  {q\  your 

(m)  5  Bing.  560.  (0)  Ibid.  173, 

(«)  7  Ves.  171,  (p)  Ihid.  410, 

{q)  AntCi  vol.  7,  p.  ss.  This  decision  was  reversed  by 
Lord  Lyndhtarsty  C,  on  the  ist  April  1835.  The  reporter 
hM  bean  furnished  with  the  following  note  of  his  Lordship's 
judgment: 

This  was  a  bill  filed  by  the  executors  of  a  wife,  against  her 
husband,  for  an  account  and  payment  of  the  arrears  of  ali- 
mony. A  demurrer  has  been  put  in,  and  the  question  is 
whether  such  a  bill  can  be  sustained. 

Alimony  is  the  proper  and  exclusive  subject  for  discussion 
in  the  Eixlesiastical  Court.  It  is  the  province  of  that  court 
to  determine  what  ought  to  be  its  amount,  for  how  long  it  is 
to  be  granted,  and  what  operates  to  disdiarge  it.  There  is 
DO  instance  in  modem  times  of  such  a  bill  as  the  present 
being  filed.  During  the  Rebellion  bills  were  filed  for  ali- 
mony ;  but  they  were  filed  in  consequence  of  the  abolition  of 
the  Ecclesiastical  Courts.  The  decisions  during  that  period 
do  not  apply,  as  they  proceed  upon  the  peculiar  state  of 
circumstances  then  existing ;  other  cases  where  maintenance 
has  been  allowed  to  the  wife,  were  cited,  but  neither  do  they 

Vol.  VIII.  Y 


':tr9i,        ^mir  awsmnsL  l  le'imrpr  ic-  a  iail,  pnying  for  an 
jmjcr  OK  srroi9c  a:  at  Mrsem  cf  aliniooy. 


^  2SB  Hb:  hoK  liBB£  dBBd  B  tfe  eonise  of  tbe 
a^Miia*TC  ai  lurr  •nrmgn  arr  ufkod^  to  show  that  this 
I:tmrr  nsar  sszrasec  Hiy  TirwdirrinB  vitfa  respect  to 
aiimiK^^  exsc  n.  rrgiang  viit  of  me  exeat  regno. 
Ttn  nnarfesTaiTf  cr  -ne  cottx  m  puta^  that  writ,  has 
nrstsL  TTiHL  lit*  ussniuir  caTcnmBCaBoe  that  the  Eocle- 


snnn  1^  tiis*^  CBB  mmaic  cm  «f  the  franifailcnt  coo- 
flscr  IT  XK  mBmid.  ic       ^vcov  cmma  e£  mitt. 

Thi  SDnMt  nnesunr  &.  vdicdier.  where  the  alimcHij  bas 
ussi  -snfigTg<>  u  TUT  n.  jcsear.  a  hID  can  be  maintained,  bj 
lit*  fasnxuR  IT  M.        Mpnaai  die  hwhaod-    It  was  aid 
luc  n  auiiK^  31  Sit  xaoei  ir  nindi  this  oonrt  grants  tbe 
VTTT  of  Rf  iZMfl  ^-^mr^  an£  flu  pnnc^de,  the  bill  raigbt  be 
juaounsc^  mc  h  it  inyiaaihie  aa  laat  ■to  thoae  cases  witb- 
Ao:  Metn^  him  ^grjrinrganrbr      com  has  acted  in  ginag 
7:eui&.    S«  Sii£-fW  T,  SSbc^rnr,  and  D^ncsom  t.  Z>aiDm. 
TWm  i:  iRs^  sue  itiK       pvnr  viS  be  without  remedj, 
)«Kaii3tf  <.»r-mic?  c&imxc  Tnamrain  a  suit  in  the  Ecclesiastical 
Own    Tbo:  jrrmncn:  ententes.  I  diink,  the  other  way,  fat 
(Xic*mm  mrv  TTUnnaiiT  aszs  in  the  Ecclesiastical  Court,  bat 
TiK  iic  Mrr&c^  ic  aiiiiDninr.    Ix  should  seem,  therefore^  that 
shr  ouuir  mns  oeaw  widi  xhe  desxh  of  the  wife.  That  is  pro- 
KfihV  uif  prmc!^ ;  ^  it         not  follow  that,  therdbre, 
rh:^  OAST^       ^-iuTJa^K-ciofa.    There  is  no  instance  of  such  a 
prav^:  hediur       against  a  husband,  by  the  exe- 
c*::*-*:*  •  rhe  ^  rf<  ;  ax>d  I  should  be  vaj  averse  to  establish 
a  pcvvvdrr.:     The  ambonties  do  not  warrant  it.    Tbe  cases 
in  ^hx->.  ihc  fvxai  ha?  panted  the  writ  of  ne  exeat  regno^  do 
TKM  WTST)t  it.  nor,  nvmi  the  circumstance  of  the  Ecclesias- 
ticsJ  C<vun  not  inierferii^,  can  I  found  any  jurisdiction  io 
this  court     The  demurrer  must  be  allowed. 
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siastical  Court  cannot  compel  the  husband  to  find  bail.  1838. 
And  if  the  husband  makes  it  appear  that  he  does  not  " 
intend  to  leave  the  kincrdom,  the  court  will  not  OTant  Vander- 

°         \  ,°  GUCHT 

the  writ,  although  he  may  not  intend  to  pay  what  is  due 
from  him.  If  then  the  course  has  been  not  to  interfere,  Blaquiere. 
as  against  the  husband,  except  in  one  particular  case, 
how  can  it  be  said  that  there  is  any  similitude  between 
alimony  and  property  to  which  a  married  woman  is 
entitled  for  her  separate  use  ?  Alimony  materially  differs 
from  separate  property.  It  is  liable  to  be  varied  by  the 
Ecclesiastical  Court,  according  to  the  husband's  cir- 
cumstances ;  whereas,  separate  property  always  remains 
the  same,  whatever  alteration  may  take  place  in  the  cir- 
cumstances of  the  husband,  and  whether  he  is  living  or 
dead,  or  whether  he  is  abroad  or  not 


As  the  Plaintiff  has  mis-stated  his  case,  by  represent- 
ing that  the  300/.  a  year  was  separate  property  of  the 
wife,  and  as  the  law  is  strongly  against  him,  I  shall  dis- 
solve the  injunction,  with  costs.  The  costs  of  General 
lie  Blaquiere  must  be  costs  in  the  cause. 


Y  2 
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1837:  HOLLO  WAY  V.  HEADU7GT0N. 

25th  January. 

Voluntary  ThIS  was  a  suit  to  carry  into  effect  a  Tolimtary,  poitr 

Sdtlenient.  nuptial  settlement,  by  which  the  Plaintiff  Mrs.  JBotth 

—  tray,  and  her  husband,  conveyed  certain  property  to 

seltfemenr,  a^  which  she  was  entitled  under  her  father  and  mothei^s 

husband  and  marriage-settlement,  and  also  all  other  property  to  whid 
th^iS^rty  husband  in  her  right,  might  become  oititkd 

to  which  the  ^  to,  to  trustees  in  trust  for  the  Plaintiff,  for  her  sepuiie 
or^wh**  h'sh**'  ^^^^  death,  for  her  husband,  fir 

her\u8buid^in^  ^^^^  *®  death  of  the  sunrivor  of  them,  fir 

her  right,  might  their  children  as  the  Plaintiff  should  appoint,  and  in 

S^^Tirtist  ^^^^^'^     appointment,  for  all  the  Plaintiffs  children 

for  the' wife  for  ^ving  at  her  death,  whether  begotten  by  Mr.  Hollcmof 

life,  for  the  hut-  or  by  any  future  husband, 
band  for  life, 

chn£n^f  the  '^^^  ^^"^       originally  heard  m  1886,  when  theUl 
wife  living  at  dismissed.    It  now  came  on  to  be  reheard, 
her  death,  whe- 
ther begotten  Mr.  Wakefield  and  Mr.  Hughes,  for  the  Plaintiff,  who 
or  ^ny  liiture  ^  living  separate  from  her  husband,  said  that  the  cooit 
husband.  The  ought  to  give  effect  to  the  settlement,  us  it  was  founded 

court  refused  a  meritorious  consideration :  for  Mr.  Holloway  hid 

to  give  effect  to       .  . 

the  settlement,    relinquished,  in  favour  of  his  wife  and  children,  all  the 
llie  decision  in  property  that  might  come  to  him  through  his  wife. 

obirvedup^^^    ^^^^^  ^'^^^  ^*  Minmo  (a),  and  Mutkeny  t- 

Chinnery  (b). 

Mr.  Knight  and  Mr.  O.  Anderdon,  for  the  Defiai- 

dant,  Mr.  Holloway: 

The  decision  in  JEllis  v.  Nimmo,  proceeded  on  the 
ground  that,  before  the  passing  of  the  Statute  of  Uses, 


(«)  Lloyd  &  Goold's  Rep.  333.  (6)  Ibid.  185. 
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courts  of  equity  compelled  the  specific  execution  of  1837. 
contracts  founded  on  the  consideration  of  blood.    It  has  ' 
been,  however,  established  by  a  series  of  decisions  since  Holloway 
the  passing  of  that  statute,  that  courts  of  equity  will  Hb^pi^qtqij 
Dot  exercise  their  jurisdiction  to  compel  specific  per- 
fbimance,  except  where  the  agreement  which  they  are 
isked  to  execute,  is  founded  on  a  valuable  considera- 
tioD.   There  are  other  cases  which  show  that  courts  of 
sqiiity  do  not  now  pay  the  same  regard  to  the  conside- 
ration of  blood,  as  they  did  before  the  passing  of  the 
statute :  for  they  will  not  supply  a  defective  execution 
of  a  power  or  the  want  of  the  surrender  of  a  copyhold 
estate,  in  favour  of  a  brother  or  nephew,  or  even  of  a 
grandchild.  Whereas,  before  the  passing  of  the  sta- 
tute^ they  would  have  compelled  the  execution  of 
a  covenant  to  stand  seised  in  fitvour  of  persons 
standing  in  the  same  or  even  remoter  degrees  of  rela- 
tionship to  the  covenantor.   Consequently,  it  is  now  too 
Iftte  to  resort  to  the  ancient  jurisdiction  of  the  court; 
and  the  decree  made  on  the  original  hearing  was  right, 

Mr.       Montagu  and  Mr.  Jeremy  appeared  for  the 
other  Defendants. 


The  Vice-Chancellor  : 
However  high  the  authority  may  be  of  The  Lard 
Chancellor  who  decided  Ellis  v.  Nimmo,  that  cause 
was  reheard  by  his  successor,  who  rejected  the  grounds 
of  the  former  decision  and  decided  in  the  same  way, 
but  on  different  grounds.  Therefore,  there  is  the  autho- 
rity of  one  Lord  Chancellor  in  its  favour,  and  the 
authority  of  another  Lord  Chancellor  against  it.  Con- 
sequently, it  is  not  a  decision  that  binds.  Besides,  the 
case  in  which  that  decision  was  made,  was  wholly 
unlike  the  present ;  because  there  the  question  was  not 
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1837.  how  far  the  husband  was  bound,  but  how  far  the  father 
'  of  the  lady  was  bound  with  respect  to  property  that 

HoLLOWAT  descended  from  her  uncle.  Here  I  have  a  case  that  is 
HEADr^GTON  ^^^''y  ^^'''^^  that:  for,  here,  without  any  apparent 
reason,  a  husband  and  wife,  whilst  they  are  living  toge- 
ther, agree  that  all  the  property  of  the  wife  shall  be 
settled  in  a  given  manner.  The  parties  seem  to  have  been 
dealing  quite  at  random :  for  not  only  is  there  no  ream 
for  such  an  agreement,  but  I  do  not  understand  what 
the  parties  meant — whether  they  intended  that  the  wife 
or  the  husband,  or  that  both  of  them  should  be  bound* 
And  it  seems  to  be  extraordinary  that  a  provision  should 
be  made,  which  might  have  the  effect  of  giving  the 
whole  of  the  wife's  fortune,  not  to  her  grand-children 
by  her  husband,  but  to  a  child  of  a  future  husbaad. 
The  whole  transaction  appears  to  be  so  vague  and  un- 
reasonable, that,  unless  there  is  some  specific  authoritj 
to  show  that  courts  of  equity  have  interfered  to^ 
effect  to  such  a  post-nuptial  settlement,  I  will  not  be 
the  first  judge  to  enforce  it.  Therefore,  the  prior  decree 
was  right. 


END  OF  PART  JI.  VOL.  VIII. 
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PAULI  V.  VON  MELLE.  1837: 

36th  January. 

The  bill  prayed  that  the  Defendants  might  interplead  jnterpkader 

respecting  the  sum  of  104  /.  in  the  Plaintiff's  hands,  and  Injunction. 

that  the  Plaintiff  might  be  at  liberty  to  pay  that  sum  _   

jPhe  common 

into  Court,  and  that  the  Defendants  might  be  restrained  ^aaxti" 

from  taking  any  further  proceedings  against  bim,  either  junction  in  an 

at  law  or  in  equity,  relating  thereto.  interpleading 
^  o  suit,  18  irregu- 

lar,  if  it  does 

On  the  14th  of  January  the  Plaintiff  obtained,  ex  pot  make  the 
parte^  and  without  any  affidavit  of  merits,  an  order  JJlju^n^ion  de- 
fer payment  of  the  104/.  into  Court  and  for  the  injunc-  pendent  on  the 

tion:  but  the  order,  as  drawn  up,  did  not  make  the  payment  of  the 

/      ^  ,    .  .  ,       ,  ,  -  money  mto 

usumg  of  the  mjunction  dependent  upon  the  payment  of  Court* 

the  money :  and  the  Plaintiff  did  not  pay  the  104/.  into 

Court  until  the  19th  of  January,  although  he  served 

the  Defendants  with  notice  of  the  injunction  on  the  14th, 

and,  thereby,  prevented  them  from  taking  out  execution 

against  him,  which  otherwise  they  might  have  done  on 

the  16th. 
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Mr.  Jacob  and  Mr.  O.  AnderdoHj  for  the  Defendant 
Von  Melle,  now  moved  to  discharge  the  order  for  irre- 
gularity^ on  the  ground  that  it  made  the  issuing  of  the 
injunction  and  the  payment  of  the  money  into  Court, 
independent  of  each  other,  whereas  it  ought  to  have  made 
the  latter  a  condition  precedent  to  the  former. 

The  Solicitor-General  and  Mr.  Hayter,  for  the  Plain- 
tiff,  said  that  the  order  could  not  have  been  drawn  up 
until  the  day  after  it  was  pronounced,  at  the  soonest, 
and  that  the  Accountant-General  would  not  reoeife 
money  until  the  order  for  paying  it  in,  had  remained  two 
days  in  his  office ;  and,  therefore,  the  injunction  woaU 
have  been  useless  if  the  issuing  of  it  had  been  made  de- 
pendent on  the  payment  of  the  money. 

The  Vice-Chancellor  : — 
The  order  for  the  injunction  ought  to  have  been  so 
worded  as  to  prevent  the  Defendant  from  being  affected 
by  it  until  the  Plaintiff  had  paid  in  the  money.  I  am 
not  aware  that  the  Accountant- General  will  not  receife 
money  until  the  order  for  paying  it  in  has  been  left  two 
days  in  his  office ;  but,  supposing  that  to  be  the  case, 
it  was  the  Plaintiff's  duty  to  have  been  more  alert  in 
filing  his  bilL 

An  error  has  been  committed  which  has  prevented  tlie 
Defendant  fix>m  issuing  execution  at  the  time  when  be 
was  entitled  to  issue  it;  and  therefore  the  order  in 
question,  like  every  other  erroneous  order,  must  be  dis- 
charged with  costs  (a). 


1837. 

^  V  ' 

Pauli 
Von  Melle. 


(a)  See  Sieveking  v.  Behrens,  q  Mjl.  &  Craig,  581. 
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GRANT  V.  HIBBERT.  1837  = 

30th  January. 

By  11th  Geo.  4,  and  1  Will.  4,  c.  36,  s.  3,  it  is  enacted  Practice. 

that,  upon  an  affidavit  being  made,  to  the  satisfaction  of  Constriction  of 

the  Court,  that  a  Defendant  has  gone  out  of  the  realm  to  j  jvui,^^]  36, 

avoitl  being  served  with  the  process  of  the  Court,  the         *.  3. 

Court  may  make  an  order  directing  such  Defendant  to  . 

.     ^  An  order  was 

appear  at  a  certain  day  therein  to  be  named ;  and  a  made  under 

copy  of  such  order  shall,  within  14  days  after  such  order  *  6 

made,  be  inserted  in  the  London  Gazette  and  published,  g  3/directbg^a 

on  some  Lord's  day,  immediately  after  Divine  service,  Defendant,  who 

in  the  parish  church  of  the  parish  where  such  Defendant  had  absconded, 
,    , .  ,  ,  ^         ,   ^®  appear  to  the 

made  his  usual  abode  withm  30  days  next  before  such  bill.   The  De- 

his  absenting.  fendanf  s  only 

residence  in 
England  was  at 

The  bill  in  this  cause  was  filed  on  the  5th  of  Novem-  a  hutel,  where 

ber.    Shortly  afterwards,  one  of  the  Defendants,  who  ^®  remained 

two  days,  and 

resided  in  Scotland^  arrived  at  a  hotel  at  Bhckwall,  ^hen  sailed  for 
where  he  remained  for  two  days  under  an  assumed  name,  Jamaica.  Held 
and  then  sailed  for  Jamaica.  JSit^to^ 

published  in  the 

The  Plaintiff,  having  been  unable  to  serve  the  De-  church  of  the 
,         .  ,  ,  ,     .  .,.  parish  in  which 

fendant  with  a  subpcena  to  appear  to  the  bill,  now  the  hotel  was 

moved,  under  the  before-mentioned  Act,  for  an  order  situate:  that 

directing  the  Defendant  to  appear.   The  motion  was  ^here^he^De^^^ 

supported  by  an  affidavit  showing  that  the  Defendant  fendaot  made 

had  gone  out  of  the  realm  to  avoid  being  served  with  abode 
^,       ,  within  thirty 

the  subpcena.  ^^^^  next  before 

his  absenting. 

Mr.  Knight  and  Mr.  G.  Richards  appeared  in  sup- 
port of  the  motion. 

z  2 
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T^rr  Tin  Ti:if^itatxGir  nxide  ife  cader:  and,  od  Hs 

le.nc  Fp^zz'ss:.^!  i^zei  ibs?  vCTjd  he  some  difficnltj  b 
'       cs:oLrtTs-^e  ^jli         riir:  :f  :ie  Act  vfaBch  directs  the 
Uisazir.  -•i  zoTrosiiiti  il      psnsli  dnDch,  His  Ham 

<a:C  is  -Jit*  Ds^fcdiie V  first  and  oqIt  readeoce  in 
Eac^riffi  j:r  rv:  d&T«,ihe  phre  at  wUcli  he  resided 
rfTrrn^  thfu  tzzi?,  x-ast  have  heen  fats  retidffiKT  for  sane 
t:2>e  ■lAae.  W  iAjs  oext  belbre  his  ahsentiiig;  ani 
thmfrr?.  tS^  crda*  oa^ht  to  be  pobfidied  in  the  ptnk 
chizrch     che  pansh  at  which  the  hold  was  sitnate. 


ig37:  MILES  r.  DYER. 

3ccfa  Janoarr. 

This  caose  DOW  came  oo  to  be  heard ;  and  the  qwBt 
Comiirt£ti(m.    tioQ  which  was  (hsciiased  oo  the  hearing  of  the  demoner 
"       cs^ryfd       „i€,  Tol.  5,  page  4«)  was  again aigoed. 


Testator  be-         Mr.  Kmigki  and  Mr.  Skleboltom  for  the 
qnemthed  his 
real  and  pcf^ 

fooal  estate  to  Mr.  Jacob  and  Mr.  CampbM  for  some  of  the  DetsB- 
tiiistcet»  in  trust  jj^nts  who  claimed  under  the  execntorj  derise,  contended 
nuitj^tob^  Court  could  not  cowtme  the  wtxd  or  as  ai^ 

wife,  and  to  jonless  there  was  an  absolute  necessity  for  so  doii^  tfait 
£h"bSr^'^  is,  whefe,if  it  were  taken  in  its  natnral  senses  the  will 
children,  SyOoo/. 

on  their  attaining  21,  and  to  accumulate  the  surplus  income  of  the  trast 
property  during  the  life  of  bis  wife,  and,  after  her  death*  to  sell  the  pro- 
perty and  divide  the  proceeds  amongst  his  children  on  dieir  attainmg  «l : 
and  in  case  all  his  children  should  cOe  in  the  lifetime  of  his  wile  or  under 
2 1  and  without  leaving  issue,  then,  after  his  wife's  death,  to  sdl  the  truit- 
property  and  divide  the  proceeds  amongst  certain  other  persons.  Held 
that  ^'  or  *'  ought  to  be  read  as  and^"*  and  that  the  diOdren,  haTing 
attained  3i,  were  absolutely  entitled  to  the  property,  though  their 
mother  was  living. 
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would  be  nonsensical :  that  no  such  necessity  existed  in 
this  case ;  and,  therefore,  the  words :  and  without 
leaving  lawful  issue,"  must  be  applied  to  both  the  pre- 
ceding branches  of  the  sentence,  namely,  to  dying  in 
the  lifetime  of  the  wife,  as  well  as  to  dying  under  21. 

Mr.  G.  Ricfiards,  Mr.  Teed,  Mr.  Stinton,  Mr.  Hal- 
dane  and  Mr.  Berkeley  appeared  for  the  other  Defen- 
dants. 

4 

The  ViCE-CHANCEIiLOR  : — 

The  testator  directs,  in  the  first  instance,  that  certain 
sums  shall  be  subtracted  from  the  capital  of  his  resi- 
duary estate,  and  that  those  sums  shall  be  paid  to  or 
appropriated  for  the  benefit  of  his  children  in  the  life- 
time of  his  wife ;  and  then  he  directs  that  the  rents, 
dividends  and  interest  of  the  surplus  shall  be  accumu- 
lated during  her  life,  and  that,  after  her  decease,  his 
freehold  and  leasehold  estates  shall  be  sold,  and  that 
the  money  arising  therefrom,  together  with  the  money  in 
the  funds  and  all  other  his  estate  and  effects,  shall  be 
paid  to  and  divided  amongst  his  children  on  their  attain- 
ing the  age  of  21  years.  That,  therefore,  is  a  clear  gift 
to  the  children  whether  they  die  in  the  lifetime  of  his 
wife  or  not.  Then  he  says :  And  in  case  all  my  said 
children  shall  happen  to  depart  this  life  in  the  lifetime 
of  my  said  wife  or  under  the  said  age  of  21  years  and 
without  leaving  lawful  issue  of  their,  his  or  her  body." 
Now,  when  the  disjunctive  particle  or  is  used,  it  is  not 
usual  to  apply  what  follows  it,  to  the  preceding  branch 
of  the  sentence.  And,  moreover,  it  would  be  incon- 
sistent with  the  gift  to  the  children,  if  1  were  to  hold 
that  the  property  which  is  the  subject  of  it,  was  intended 
to  go  over  in  case  the  children  should  die  in  the  life- 
time of  the  wife ;  for  the  gift  to  the  children  is  made  to 

z3 


1837- 

*  V  

Miles 

V. 

Dyer. 
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dep«d  on  their  attammg  21,  whether  they  die  in  the 
lifetime  of  the  wife  or  not. 

The  best  constmctioD,  therefore,  that  can  be  pat  upon 
this  will,  is  by  takii^  that  liberty  with  the  words  of  it 
which  the  Coart  has  frequently  done  in  other  cases,  thit 
is,  to  construe  or  as  md. 

Declare  that,  sabject  to  the  annuity  ot  4ML  giren  to 
the  Defendant  Elizabeth  Mik$,  the  testator's  widow,  the 
Plaintiffs  Harriet  Miles  and  Ckarles  Miles  and  the  said 
Frederick  Miles  and  the  trustees  of  the  settlement  of  the 
Plaintiffs,  John  Hopkimm  and  Elizabeth  his  wife^  in 
trust  for  them  and  their  issue,  have  become  absolutely 
entitled  to  the  whole  residuary  real  and  perscxial  estate 
of  the  said  testator  including  all  accumulations  of  the 
income  thereof :  and  declare  that  the  trusts  or  direc- 
tions, contained  or  implied  in  or  by  the  said  wil^  ftr 
the  investment  and  accumulation  of  the  surplus  rents, 
dividends  and  interest  of  the  said  testator's  estate,  are 
void  so  far  as  the  same  extend  to  a  time  beyond  the 
period  of  21  years  from  the  said  testator's  death. 


1^37- 

 V  ' 

Miles 

r. 
J>T£a. 
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VIGERS  r.  LORD  AUDLEY.  1837: 

3i8t  January. 

The  bill  contained  an  allegation  that  Solari,  one  of  Pmctice 
Uie  Defendants,  (against  whom  an  attachment  had  Drfendant. 
issued  for  want  of  answer)  was  an  alien.    Solari  de-  ContempU 
nHirred  to  answering  that  allegation,  on  the  ground  that  j£>  attach- 
it  would  subject  him  to  penalty  or  forfeiture ;  but  he  ment  has  issued 
answered  the  rest  of  the  bilL  fenS  fo?^" 

want  of  answer, 

Mr.  Wakefield  and  Mr.  Rogers  moved  to  take  the  he  cannot  file  a 
,  ,  /T.  1     /» ,         1  1  i_     •    demurrer  and 

demurrer  and  answer  off  the  file,  on  the  ground  that  it  answer,  al- 

had  been  filed  when  the  Defendant  was  in  contempt,  though  the 

They  relied  on  Curzon  v.  Lord  Be  la  Zouch  (a).  an  auV 

gation  which 

Mr.  Wigramy  for  the  Defendant,  said  that  the  de-  the  defendant 
murrer  did  not  aflfect  the  merits  of  the  case,  but  was  j^^^^ 
confined  to  an  allegation  which  tended  to  subject  the  sisted  he  was 
Defendant  to  penalty  or  forfeiture,  and,  therefore,  he  ^^gJ^JJ""^  ^ 
might,  by  answer,  have  insisted  that  he  was  not  bound 
to  answer  it. 


TTie  VicE-CnANCELLOR : — 

In  Curzon  v.  Lord  De  la  Zoucli,  Lord  Eldon  ad- 
verted to  the  very  point  which  Mr.  Wigram  has  raised. 
For  his  Lordship  says  :  "  In  many  cases  practice  gives  a 
construction  to  the  term  answer.  If  of  the  interrogato- 
ries in  the  bill,  some  require  an  answer,  while  others 
tend  to  criminate  the  Defendant,  is  it  not  clear  that  he 
might,  by  answer,  insist  on  not  answering  the  latter  in- 
terrogatories ?    Suppose  the  case  of  a  bill  in  which  there 


(a)  1  Swanst.  185. 
z  4 
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ViGERS 


Lord  Audlet. 


was  not  one  question  that  the  Defendant  oould  answe 
without  subjecting  himself  to  a  peoAlty.''  And  Hi 
Lordship  aflirmed  the  order  of  Sir  Thomas  Phtmer,  V.  C. 
who  had  directed  the  demurrer  and  answer  to  be 
off  the  file. 


When  a  Defendant  is  in  contempt  for  want  of  1 
he  is  not  at  Uberty  to  file  a  dilatory ;  and,  conseqnentljp-^ 
the  demurrer  and  answer  in  this  case  are  irregular,  i 
must  be  taken  off  the  file*. 


*  Affirmed  by  The  Lord  Chancellor. 
Craig,  49. 


Ste  2  My]. 


1837.- 
1st  February. 

Practice, 
Demurrer, 

Afler  the  13 
days  allowed  for 
demurring,  had 
expired,  the  De- 
fendant referred 
the  bill  for  scan- 
dal and  imper- 
tinence. The 
Master  reported 
in  the  aflirma- 
tife ;  and,  seven 
days  afterwards, 
the  Defendant 
demurred  to  the 
bill.    Held  that 
the  demurrer 
was  regularly 
tiled. 


NEDBY  V.  NEDBY. 

A  FTER  the  twelve  days  allowed  for  demurring,  by  t1 
10th  Order  of  1833,  had  expired,  the  Defendant  referred 
the  bill  for  scandal  and  impertinence.    On  the  30th 
November  the  Master  reported  in  the  affirmative. 
the  7th  of  December  the  Defendant  filed  a  demurrer  fi^^ 
want  of  parties. 

Mr.  Girdlestone,  for  the  Plaintiff,  moved  that  the  de- 
murrer might  be  taken  off  the  file  for  irr^ularity,  on 
the  ground  that  it  had  been  filed  after  the  time  allowed 
for  demurring  had  expired. 

Mr.  Wakefield  and  Mr.  Rogers^  contra,  said  that,  if 
the  Defendant  had  filed  his  demurrer  before  he  had 
obtained  the  Master's  report,  he  would  have  admitted 
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matter  objected  to,  to  be  pertinent ;  and,  therefore^ 
case  was  not  within  the  new  orders. 

The  Vice-CkanceUor  considered  that,  until  the  Master 
luid  reported  as  to  the  scandal  and  impertinence,  there 
was.  in  fact,  no  bill  which  the  Defendant  was  compel- 
lable to  answer,  and  refused  the  motion  with  costs. 


3dd 


i8:?7. 


Nedbt 

V. 

Kedby. 


FORBES  t;.  SKELTON. 


1837: 
15th  February. 


Merchants 
Accounts. 
Statute  of 
Limitations, 


1826,  Forbes  and  Stewart^  two  of  the  Plaintiffs, 
together  with  the  Defendant  General  Skelton  and  two 
otherpersons,  were  joint  owners  of  certain  plantations  and 
estates  in  the  Island  of  Java,  and  of  the  buildings,  fur- 
niture, stock,  crop,  engines,  implements,  utensils  and  The  joint  own- 
other  things  thereupon,  which  they  worked,  in  partner-  ^"^g^;^  j"^" 
ship  together,  under  the  name  of  the  proprietors  of  the  which  they  ' 
^•tatea  of  Pamanookan  and  Tiassam.   The  proprietors  worked  in  co- 

an  account  with  the  Plaintiffs,  who  were  partners  kepS^im^alSount 
^  tnerchants  and  agents  at  Bombay ;  and,  in  June  with  certain 

one  million  rupees  were  due  from  the  proprietors  "merchants  and 
'  ^  ^   ^  agents  at 

Bombay^  to 

whom  thepr  became  largely  indebted  in  respect  of  monies  advanced 
and  paid  for  their  use.  Held  that  the  account  was  not  a  mercantile 
account  within  the  meaning  of  the  exception  in  the  Statute  of 
Limitatians.   

Plea  and  Pleading.    Statute  of  Limitations. 
A  plea  of  the  Statutes  of  Limitations  of  ai  Jas.  i»  &  9  Geo.  4,  is 
not  double. 

Averments  in  a  plea  of  the  Statute  of  Limitations,  negativing  facts 
that  would  defeat  the  plea,  but  which  are  not  stated  in  the  bill,  are 
surplusage,  but  do  not  vitiate  the  plea. 

A  plea  of  the  Statute  of  Limitations  need  not  negative  the  usual 
general  allegation  that  the  Defendant  has,  in  his  custody,  documents 
relating  to  the  matters  contained  in  the  bill. 


i 
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to  the  Plaintiffs,  in  respect  of  monies  advanced  and  pud 
for  their  use ;  and  it  was  then  arranged  that  each  pro- 
prietor should  take  upon  himself,  persoDallyy  a  put 
of  the  debt  in  proportion  to  his  share  in  the  estates,  h 
pursuance  of  this  arrangementi  the  Plaintiffs,  in  compli- 
ance with  three  written  orders  sent  to  them  by  the  pro- 
prietors (the  last  of  which  was  dated  the  20th  of  Maidi 
1B27)  entered,  in  their  books,  to  the  credit  of  the  joint 
account  of  the  proprietors,  the  several  sums  mentioned  in 
the  orders,  and  entered,  to  the  debit  of  the  private  or 
personal  account  of  each  proprietor,  the  several  sums  set 
opposite  to  his  name  in  the  orders. 

The  bill,  which  was  filed  in  November  1836,  afler 
stating  as  above,  alleged  that  since  such  private  or  pe^ 
sonal  account  was  opened  by  Forhez  4r  Co«y  in  tlidr 
books,  with  the  Defendant  iSA^/^oit,  in  manner  and  under 
the  circumstances  aforesaid,  various  dealings  and  tnuifi- 
actions  had  taken  place  between  him  and  jPorAes  In  Ck 
a  s  his  agents,  and  that  Forbes  Sf  Co.  had ,  from  time  to  timei 
received  divers  sums  of  money,  from  divers  persons,  for 
and  on  account  of  Skelton,  and  had,  with  his  knowledge 
and  approbation,  carried  the  same  to  his  credit  in  such 
private  and  personal  account,  which  account  still  r^ 
mained  open  and  unsettled,  and  there  was,  at  the  filing 
of  the  bill,  a  sum  of  60,000  rupees  and  upwards  due 
from  him  to  Forbes  4r  Co.  on  such  private  and  personal 
account :  that  the  Plaintiffs  Forbes  and  Stewart,  as  re- 
presenting the  firm  of  Forbes  4r  Co.  in  this  country,  had 
frequently  requested  Skelton  to  come  to  a  settlement  of 
his  private  or  personal  account  with  Forbes  tf  Co.,  and 
to  pay  to  them  the  balance,  but  that  he  had  refused  so 
to  do :  that  Skelton  had  in  his  custody  divers  accounts 
t&c.  relating  to  the  matters  aforesaid,  and  from  whicb 
the  truth  of  the  same  would  appear. 


Forbes 

V. 

Skklton. 


GASES  IN  CHANCERY. 


337 


The  bill  prayed  for  an  account  of  all  sums  from  time 
to  time  paid  or  received  by  Forbes  4r  Co.  on  account  of 
Skdton  and  so  as  afore#aid  carried  to  the  credit  and 
debit  of  bis  private  or  personal  account,  and  that  what 
sbQuld  be  found  due  to  Forbes  Co,  might  be  paid  to 
them  by  Skelton. 

The  Defendant  Skelton  filed  the  following  plea. 

This  Defendant,  by  protestation  &c.  to  all  the  dis- 
covery and  relief  in  and  by  the  said  bill  sought  from 
or  prayed  against  this  Defendant,  doth  plead  in  bar,  and 
for  plea  saith  that,  by  an  Act  of  Parliament  made  and 
passed  in  the  21st  year  of  the  reign  of  James  the  First, 
intituled :  An  Act  for  Limitation  of  Actions  and  for 
avoiding  of  Suits  in  Law/'  it  was  enacted  that  all 
actions  of  account  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  merchandize  between 
merchant  and  merchant,  their  factors  or  servants,  all 
actions  grounded  upon  any  lending  or  contract  without 
specialty,  all  actions  of  debt  for  arrears  of  rent  or  any 
of  them  which  should  be  sued  or  brought  at  any  time 
after  the  end  of  the  then  present  session  of  Parliament, 
should  be  commenced  and  sued  within  three  years  next 
after  the  end  of  the  then  session  of  Parliament,  or  within 
six  years  next  after  the  cause  of  such  action  or  suit,  and 
not  after :  and  it  was  thereby  further  enacted  that  if  any 
person  or  persons  entitled  to  any  such  action  or  actions, 
should  be,  at  the  time  of  any  such  cause  of  action  given 
or  accrued,  within  the  age  of  21  years,  feme  covert,  non 
compos  mentis,  imprisoned  or  beyond  the  seas,  then  such 
person  or  persons  should  be  at  liberty  to  bring  the  same 
action  so  as  they  should  take  the  same  within  such  times 
as  before  limited  after  their  coming  to  or  being  of  age, 
discovert,  of  sane  memory,  at  large,  and  returned  from 


1837. 


Forbes 
Skbltok. 
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beyond  the  seas  as  other  peisons  haTiiig  no  such  impe- 
d  iment  would  have  done.  And  this  Defendant  saith  tint, 
irtbe  said  Plaintiffs  ever  had  any  cause  of  action  or  suit 
against  him  for  or  concerning  any  of  the  matters  in  the 
aforesaid  bill  of  complaint  mentioned,  sach  cause  of 
action  or  suit  did  accrue  or  arise  above  six  years  before 
the  filing  of  the  Plaintiffs'  said  bill  of  complaint,  sod 
above  six  years  before  suing  out  or  serving  process  against 
tliis  Defendant  to  appear  to  and  answer  the  said  bill: 
nor  have  the  said  Plaintiffs  been  under  any  of  the  disabi- 
lities mentioned  or  described  in  the  sdd  Act  of  Parliament 
And  this  Defendant  for  plea  further  saith  that,  by  an 
Act  of  Parliament  made  and  passed  in  the  ninth  year  of 
tlie  rt'ign  of  King  Geo.  4,  intituled :  An  Act  for  renderii^ 
u  Written  Memorandum  necessary  to  the  Validity  of  cer- 
tain Promises  and  Engagements/'  it  was  enacted  that, 
in  actions  of  debt  or  upon  the  case  grounded  upon  any 
simple  cou tract,  no  acknowledgment  or  promise  by 
words  only,  should  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract  whereby  to  take  any  case 
out  of  tlic  operation  of  the  enactments  in  the  said  Act  of 
tlie  21st  year  of  the  reign  of  King  Jas.  1,  or  either  of 
them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  should  be  made 
or  contained  by  or  in  some  writing  to  be  signed  by  the 
)>arty  chargeable  thereby.  Provided  always  that  nothing 
tlierein  contained  should  alter  or  take  away,  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever.  And  this  Defendant 
for  plea  further  saith  that  he  this  Defendant  hath  never, 
at  any  time  within  six  years  next  before  the  filing  of  the 
said  bill  and  within  six  years  next  before  suing  out  pro- 
cess against  this  Defendant  to  appear  to  and  answer  the 
»u\d  bill,  signed  any  writing  by  or  in  which  any  acknow- 
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ledgment  or  promise  of  or  in  relation  to  the  matters 
hereinbefore  pleaded  to,  or  any  part  thereof,  was  or  is 
made  or  contained.  And  this  Defendant  hath  not,  nor 
have  any  person  or  persons  for  him  or  on  his  account  or 
behalf,  or  by  his  order,  at  any  time  within  six  years  next 
before  the  filing  of  the  said  bill  and  next  before  suing 
out  process  as  aforesaid,  paid  or  caused  to  be  paid  any 
principal  money  or  interest  on  account  of  or  for  or  upon 
or  in  respect  of  any  of  the  matters  and  things  in  said 
bill  mentioned.  All  which  matters  and  things  this  Defen- 
dant doth  aver  to  be  true,  and  is  ready  and  willing  to 
prove  as  this  Honourable  Court  shall  award :  and  he 
doth  plead  the  same  in  bar  to  the  whole  of  said  bill ; 
and  doth  humbly  demand  the  judgment  of  this  Honour- 
able Court  whether  he  ought  to  be  compelled  to  make 
any  further  or  other  answer  to  the  said  bill. 

Mr.  Knight  and  Mr.  G.  Richards,  in  support  of  the 
plea: 

The  bill  contains  no  chaige  to  exclude  the  operation 
of  the  statute.  It  alleges  that,  since  Forbes  Sf  Com- 
pony  had  opened  the  private  or  personal  account  with 
Skelion,  various  dealings  and  transactions  had  taken 
place  between  him  and  them  as  his  agents,  and  that  they 
had,  from  time  to  time,  received  divers  sums  on  his  ac- 
count and  had  carried  the  same  to  his  credit  in  such 
private  and  persona]  account,  which  account  still  remains 
open  and  unsettled  :  and,  therefore,  all  that  the  Defen- 
dant has  to  do,  is  to  show  that  none  of  the  dealings  or 
transactions  took  place  within  six  years  prior  to  the  in- 
stitution of  the  suit.  The  fact  of  the  accounts  being 
open,  is  immaterial,  unless  it  can  be  shown  that  the  last 
item  is  within  the  six  years. 


1837- 


Forbes 

V, 

Skeltoh. 


The  accounts  between  the  parties  were  not  merchants' 
accounts,  and,  therefore,  we  need  not  consider  what  is 
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1819.        the  construction  of  that  part  of  the  statute  that  relates 

'      ^      '    to  merchants*  accounts. 
Forbes 

^*  Mr.  Hlgram  and  Mr.  LetoU.  in  support  of  the  bill: 

Skelton.  ^ 

The  accounts  mentioned  in  the  bill,  are,  essentially, 

merchants*  accounts.  The  bill  alleges  that  Forbes  Si  Co. 
were  merchants  and  agents  at  Bombay.  Besides,  ac- 
cording to  the  present  state  of  the  law,  it  is  not  ne- 
cessary to  show  anything  more  than  open  accounts. 
Cranch  v.  Kirkman  (a),  Catling  v.  Shoulding  (b\  Wtlh 
ber  V.  Tivill  (c),  Ormston  v.  Hamilton  {d),  Robinson  ¥• 
Alexander  (e). 

If,  however,  it  is  necessary,  in  order  to  exclude  some 
accounts  from  the  operation  of  the  statute,  that  the  last 
item  should  be  within  six  years  before  the  filing  of  the 
bill,  yet  this  plea  does  allege  that  the  last  transaction 
took  place  beyond  six  years.  All  that  it  avers  is  that 
the  cause  of  suit  arose  above  six  years  before  the  filing 
of  the  bill.  The  addition  of  an  item  to  an  open  accoont, 
does  not  create  a  new  cause  of  action  ;  but  merely  con- 
tinues the  cause  of  action. 

The  pleading  of  the  statute  of  Geo.  4,  as  a  distinct 
plea,  is  informal.  There  is  no  written  acknowledgment 
alleged  in  this  case,  and,  therefore,  the  plea  tenders  two 
issues.  Neither  does  the  bill  allege  that  the  Plaintifis 
were  under  any  disability. 

At  all  events,  the  Plaintiffs  are  entitled  to  a  disco?eiy 
as  to  the  documents  and  papers  in  the  Defendant's  pos- 


(a)  1  Peake'8  N.  P.  C.  164.  (d)  8  Bro.  P.  C.  440. 
{b)  6  T.  n.  189.  (e)  8  Bligh  N.  S.  a5«- 

(c)  2  Saund.  121.  i27,note. 
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^ion;  for  they  might  find  in  them  something  that  1837. 
would  rebut  the  second  plea. 

Forbes 

Mr.  Knighi/m  reply:  SkeIVon. 
No  judge  has  ever  said  that,  whenever  there  are  open 
^unts,  they  are  to  be  dealt  with  as  merchants'  ac- 
counts. In  Robinson  v.  Alexander  the  account  was,  on 
^'e  (ace  of  it,  a  mercantile  account :  and  both  your 
ffonor  and  Lord  Brougham  treated  it  as  such  (/). 

iTie  decision  in  Martin  v.  Heathcote  (g)  was  overruled, 
^  effect,  by  the  decision  of  the  House  of  Lords  in  Ro- 
^^ison  v.  Alexander,  In  Welford  v.  Liddel  (A)  Lord 
Bardwicke  expresses  it  to  be  his  opinion  that,  even  in 
^  suit  relating  to  an  account  between  merchant  and 
merchant,  the  statute  might  be  pleaded  if  the  account 
^<^8  closed  and  concluded  between  the  parties,  and  the 
dealings  and  transactions  between  them  were  over.  In 
(filing  y.  Skouldingj  Lord  Kenyan  puts  the  question  on 
'te  proper  ground. 

^e  only  question  then  is  whether  it  is  apparent,  on 
face  of  the  bill,  that  the  accounts  between  the  par- 
were  mercantile  accounts.    The  original  account 
to  an  estate  in  Jana,   How  it  was  cultivated, 
^'•^ther  it  produced  anything  fit  for  exportation,  or 
^^ther  there  was  anything  in  the  nature  of  trade  con- 
with  it,  does  not  appear.    Is  a  general  officer  to 
^  ^f^nverted  into  a  merchant,  merely  because  he  owns  a 
in  a  landed  estate?  Supposing  that  there  was  any 
^^cantile  dealing  between  Forbes  Ss  Co.  and  the  pro- 


See  8  Bligli  N.  S.       (A)  a  Vez,  400;  and  see 
^  X  note,  &  374.  3  Eden.  169,  note. 

2  Eden.  169. 
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 ^37-       pmtrirs  of  the  estate,  it  ccMcd  ia  Tkedefatm 

^.^^"^j     '    then  diiided,  and  Skeliom  becnw,  ioiefy,  debtor  fisr  Uft 
^  proportion.    The  Plaintiffs  say  thai  fariooi  dealings 

Skkltojt.  transactions  ha^e  since  taka  phee  bctwcea  SkdUm 

and  Forlfts  if  Co.  as  his  agents ;  bat  not  widi  leqwctto 
the  Jora  estate.  That  matter  was  pot  an  end  to  ia  1811, 
and  the  firm  then  took  each  pn^idetor  as  hs  aepaiate 
debtor.  Nor  is  there  a  single  aTennent  that  the  firm  htie 
fjaid  anything  on  Shelt(ni%  accoont.  Therefixe  it  is  not 
a  case  of  matoal  accounts :  bat  it  is  an  acooont  of  which 
the  items  consist,  solely,  o£  sams  leceiied  by  the  firm  in 
diminution  of  the  ascertained  debt.  Consequently,  on 
the  Plaintiffs'  own  showing,  the  accoont  is  onilatoiL 
If  the  transactions  down  to  the  year  iaS7  were  mercan- 
tile, nothing  subsequent  to  it  was :  the  business  relatuig 
to  the  estate  was  then  closed. 

The  case  of  Foster  v.  Hodgtom  (i )  decides  that  a  Plii»- 
tiff  must  allege  disability  in  his  bill,  if  he  means  to  pio- 
tect  himself  under  it.  I  admit,  theiefore,  that  the 
averment  in  the  plea  that  the  Plaintiffs  have  not  been 
under  any  of  the  disabilities  mentioned  in  the  statute^ 
might  have  been  omitted :  it  does  not,  however,  vitiate 
the  plea. 


The  charge  that  the  Defendant  has  documents  in  his 
possession,  is  in  the  common  form:  and  Thring  v. 
Edgar  {k)  and  Mdcgregor  v.  The  East  India  Compamjif) 
decide  that  such  a  charge  is  immaterial,  unless  it  goes 
on  to  allege  that  the  documents  would  show  that  there 
was  an  item  in  the  accounts  within  the  six  years. 


(t)  19  Ves.  180. 

{k)  a  Sim.  &  Stu.  1274. 


(/)  AntCf  vol.  9,  p.  453. 
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The  Vice-Chancellor  : 
Id  Robinsofi  v.  Alexander,  it  clearly  appears,  both  from 
tlie  account  and  from  the  evidence  of  England,  that  there 
were  transactions  between  the  parties  relating  to  stone 
and  other  articles,  independent  of  the  partnership  in  the 
ship.  The  account,  therefore,  in  that  case,  was  clearly 
a  mercantile  account 

In  Foiter  v.  Hodgson  (where  it  appears  that  the  deal- 
ings were  between  merchants  on  the  one  side  and  bankers 
on  the  other)  the  first  observation  that  Lord  Eldon 
makes,  is :  ''This  bill  has  no  allegation  that  the  founda- 
tion of  the  suit  is  accounts  relative  to  merchandise  be- 
tween merchant  and  merchant,  unless  it  is  considered  as 
alleging  that  by  implication  from  the  statement  of  the 
character  in  which  the  Plaintiffs  stood  and  the  business 
they  carried  on."  And  his  Lordship  considered  that 
that  inference  could  not  be  drawn ;  for  he  allowed  the 
demurrer. 

There  is  nothing,  in  this  case,  from  which  it  can  be 
inferred  that  the  accounts  between  General  Skelton  and 
Forbes  §f  Co.,  were  mercantile  accounts.  There  is  no- 
thing in  the  bill  which  shows  that  the  transactions  be- 
tween them  were  mercantile.  The  bill  represents  that 
jForbes,  Stewart,  Skelton  and  two  other  gentlemen  were, 
at  one  time,  joint-owners  of  two  estates  in  Java;  and  that, 
as  such  joint-owners,  they  were  considerably  indebted 
to  Forbes  ^  Co.,  who  then  carried  on  the  business  of 
merchants  and  agents  at  Bombay,  in  respect  of  monies 
paid,  laid  out  and  expended  by  the  firm,  on  account  and 
for  the  use  of  the  proprietors  of  the  estates.  The  bill, 
therefore,  does  not  represent  that  the  original  debt  was 
in  the  nature  of  a  mercantile  debt   Then,  in  the  years 

Vol.  VilL  a  a 


Forbes 
Skelton. 
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>  ^37'  1B26  and  1827,  the  proprietors  came  to  an  arrangement 
Forbes      '^^ween  themselves,  in  pursuance  of  which  Forbes  if  Ca. 

^  debited  the  private  and  personal  account  of  each  of  the 

^KELTOv.     proprietors^  with  a  certain  share  of  the  original  debt; 

and  consequently  the  sum  that  was  carried  to  Skeltoif^ 
debity  forms  one  item  in  the  account  between  him  and 
Forbes  ^  Co.  The  bill  then  allures  that,  since  soch 
private  or  personal  account  was  opened  by  Forbes  Co. 
with  General  Skelton,  various  dealings  and  transactioss 
had  taken  place  between  him  and  the  firm  as  his  agents, 
and  the  firm  had,  firom  time  to  time,  received  and  been 
paid  divers  sums  of  money  from  divers  persons  for  him 
or  on  his  account,  and  had  carried  the  same  to  his 
credit  in  such  private  or  personal  account,  which  ac- 
count still  remained  open  and  unsettled,  and  there  was 
tlien  a  very  large  sum  of  money  due  from  Skelton  to 
Forbes  4f  Co.,  on  such  private  or  personal  account 
Over  and  over  again  the  account  that  Skelion  kept 
with  Forbes  if  Co.  is  described  as  a  private  and  personal 
account.  The  bill  nowhere  represents  that  it  was  a 
mercantile  account,  or  that  any  transaction  took  place 
between  them  that  was  at  all  Uke  a  mercantile  transac- 
tion :  and,  therefore,  in  deciding  upon  this  plea,  I  am 
not  at  liberty  to  infer  that  the  account  was  a  mercantile 
account :  and  if  it  was  not  a  mercantile  account,  it  does 
not  come  within  the  exception  in  the  statute  of  James. 

The  next  question  is,  whether  the  plea  is  good  in 
point  of  form.  It,  first  of  all,  pleads  the  statute  of  James, 
and,  afterf\*ards,  the  statute  of  Geo.  4.  But  I  do  not 
think  that  it  can  be  considered  as  a  double  plea  on  that 
account.  For  although  those  two  Acts  were  passed  at 
different  times,  they  ought,  in  my  opinion,  to  be  con- 
sidered as  making,  jointly,  one  law. 
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The  plea  then  avers  that,  if  the  PlaintiflTs  ever  had 
any  cause  of  action  or  suit  against  the  Defendant,  it  ac- 
crued above  six  years  before  the  filing  of  the  bill  and  the 
suing  out  and  serving  of  process :  and  I  think  that  that 
avennent  is  sufficient,  and  that  it  was  not  necessary  to 
allege  that  the  account  did  not  contain  an  item  re- 
lating to  any  transaction  that  took  place  within  the  six 
years. 

The  plea  then  goes  on  to  aver  (unnecessanly  as  I 
think)  that  the  Plaintiffs,  conjunctively,  had  not  been 
under  any  of  the  disabilities  mentioned  in  the  statute. 
That  averment,  if  it  had  been  necessary,  ought  to  have 
been  made  respecting  tlie  Plaintiffs  severally.  But  it 
is  not  necessary  in  pleading  the  statute  to  aver  that  the 
Plaintiff  has  not  been  under  any  disability,  unless  some- 
thing is  shown  on  the  bill  from  which  it  can  be  inferred 
tbat  the  Plaintiff  has  been  under  some  disability.  That 
avennent,  therefore,  was  superfluous,  but  it  does  not, 
1  think,  vitiate  the  plea. 

The  same  observation  applies  to  the  second  part  of 
the  plea.  Lord  Tenterden*s  Act  says  that  no  acknow- 
ledgment shall  take  a  case  out  of  the  operation  of  the 
statute  of  James,  unless  it  be  made  in  writing.  Th 
IhU,  however,  does  not  allege  tliat  any  acknowledgment 
has  been  made ;  and,  therefore,  this  part  of  the  plea  may 
be  characterized  as  an  anticipation  of  a  defence  that 
might  be  set  up  to  the  plea,  and,  consequently,  it  is 
surplusage.  Upon  the  whole,  I  do  not  think  that  this 
plea  is  otherwise  than  good. 

Plea  allowed  with  liberty  to  amend. 


1^37. 
Forbes 

V. 

Sb ELTON. 
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.ethfSW.  AXoxYMors. 

Guardian.     A  I^y  who  had  beea  af^uuted  gnidiu  to  aa  infa^ 

J_   married. 

If  a  female 

S^/u n^t.     The  ria-ChamctUor,  oo  the  appticatioD  of  Mr.  Jfr 

ter  of  courie  to  ikerukfftfm,  said  that  it  was  qaite  of  course  to  appoint  t 

appoint  a  new  puardian,  id  such  a  case, 

ipiardian.  ^ 


1837: 
33d  Febniarj, 


DAWSOX  r.  DAWSOX. 


Roger  DAWSOX,  by  his  will  dated  the  30di  of 

March  1836,  derised  as  followa:  "  I  give  and  dem 

unto  and  to  the  use  of  my  sons,  John  Dawsom  and 

Joseph  Datcson,  and  John  Bazley  White,  their  hm 

and  assigns,  all  that  my  freehold  house  and  premises  in 

vised  a  house  to  jyi^A.,^rfe/,in  theboroJghof&ii<Air«r*,nowiothetenTO 
trustees,  upon        ^  '  e 

or  occupation  of  my  said  son  Joseph,  with  the  a|q)oi(e- 

nanccsy  upon  trust  to  permit  my  said  son  Joseph,  at  aaj 

time  within  three  months  after  my  decease,  to  become 


Vendt/r  and 
Purcliater, 
Optinn  to 
purchase. 

Testator  de- 


truAt  to  permit 
his  son,  at  any 
time  within 
three  months 
after  his  death, 

to  become  the  purchaser  thereof,  at  the  price  of  4,000  /. ;  and  to  sell  and 
convey  the  same  to  his  son,  his  heirs  &c.  Butdiould  his  son  not  com- 
plete such  purchase  within  the  three  months,  then  the  trustees  were, 
within  12  months  from  the  testator *s  death,  to  sell  the  house  by  auc- 
tion, llie  son,  within  two  months  from  his  father's  death,  declared,  to 
the  trustees,  his  intention  to  purchase  the  house  at  the  sum  mentioned, 
hut  they  did  not  deliver  the  title-deeds  to  their  solicitor,  or  instruct 
him  to  prepare  the  conveyance  until  the  last  day  of  the  three  months ; 
and  the  son  did  not  pay  any  part  of  the  purchase- money,  nor  was  any 
conveyance  executed  to  him  within  the  three  months.  Held  that  he 
could  not  enforce  his  option. 
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the  purchaser  of  the  same  at  or  for  the  price  or  sum  of 
4y000/.,  and  to  sell  and  absolutely  convey  the  same  unto 
my  said  son  Joseph^  his  heirs  and  assigns,  or  as  he  or 
they  shall  direct.  But  should  my  said  son  Joseph  not 
complete  such  purchase  within  three  months  from  my 
decease,  then  I  direct  that  the  said  John  Dawson^ 
Joseph  Dawson  and  J.  B.  White  shall,  within  12  months 
aiter  my  decease,  absolutely  sell  and  dispose  of  the  same 
by  public  auction  or  private  contract  as  they  shall  deem 
best,  and  for  such  price  and  prices  as  to  them  shall 
seem  reasonable,  and  do  and  shall  stand  possessed  of 
tbe  monies  to  arise  from  such  sale  as  part  of  my  resi- 
duary personal  estate."  And  the  testator  appointed 
the  trustees  the  executors  of  his  will. 

The  testator  died  on  the  20th  of  April  18;)6 ;  and,  (as 
the  bill  stated,  and  the  answer  admitted)  within  two 
months  d^eTW9iTdSyJosephI>awson,ilie  Plaintiff,  verbally, 
communicated  to  his  co-trustees,  his  intention  to  pur- 
chase the  house  at  the  price  mentioned  in  the  will,  and 
the  co-trustees  assented  thereto ;  and,  from  that  time, 
considered  that  they  had  actually  sold  the  house  to  the 
Plaintiff.  He,  however,  did  not  pay  any  part  of  the 
purchase-money :  and  his  co-trustees  waited  until  the 
last  day  of  the  three  months  before  they  delivered  to  their 
solicitor  the  title-deeds  of  the  house,  and  instructed  him 
to  prepare  the  conveyance  to  the  Plaintiff :  and  they  did 
not  deliver  to  their  solicitor  the  probate  copy  of  the  will, 
until  a  week  after  the  three  months  had  expired. 

The  conveyancer  before  whom  the  abstract  was  laid, 
having  expressed  a  doubt  whether  a  good  title  could  be 
made  to  the  house,  in  consequence  of  the  Plaintiff  hav- 
ing suffered  tlie  three  months  to  elapse  without  having 
completed  his  purchase ;  and,  some  of  the  parties  inte- 

A  A  3 


1837. 


Dawson 

V, 

Dawsov. 


lut  uil  VT*  fiifsc  iw-  Jiu^ 
^tsiHt^.  n  Bros:     mmuL  tkf-  of  ihr  Coni  ^Oft 

iitvr.  zut  Ciinr:  die  no:  3«srd  tmifr  ia  aoU  far  ipMiie 
ifenummuK  :  buc  13uix  tiif:  VUattiM  bad  dedved  kii 
:i:in:iL  vxiiu.  rbt  lismt  maa^z  aius  die  wniitri'  U 
ziic  usee  lilt  voDm,  raanjikaf  sndi  fnuritftae,*"  k 
iiit:^  -arfimjrx  sense- ;  uic  uua    w  ziBt  k  sev  frapoo- 

,  :/  Itaduir  t .  SuTT^  v<  *• 

Mr.  Turt^^  ice  liie  DtefaBdiBts  Trosiee& 


^Sr.  Hetaaatr  llr.  R^lffl^^  for  iht  olher 

Dt3i:ZjduJl&. 

VjCt-CHAyCtLLO*: — 

TLe  te^iatcT  Las  expsiEssed  liii«ap3f  thus :  "  Upon  tnist 
to  pemJt  my  said  Joseph,  at  anr  time  whlun  three 
ii^oiitLs  afler  iXiT  decease,  to  become  the  pmdttser 
Uih:t<A  at  or  for  the  price  or  som  of  4,000 17*  It  is  tree 
that  the  SOD  was  allowed  the  three  mooths  to  become 
tlj^  purchaser ;  but,  prima  fade,  the  becoming  the  pu^ 
chaser  would  include  not  oaly  the  payment  oT  the  piv- 
cliase-moDey,  but  also  the  taking  of  the  conTeyance. 
Then  the  testator  goes  on  to  say :  **  And  to  sell  voi 
absolutely  convey  the  same  unto  my  said  son,  Joteph, 
Urn  heirs  and  assigns,  or  as  he  or  they  shall  direct: 
but  should  my  said  son,  Joseph,  not  complete  SQcb 
purchase  within  three  months  from  my  decease  "  ^'ow 


(a)  1 1  Ves.  448. 
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the  words :  "  but  should  my  said  son  not  complete  such  ^^37- 
purchase,"  are  negative  words;  and  the  testator,  when 
he  uses  them,  points  at  some  act  to  be  done,  which  he 
describes  as  the  completion  of  the  purchase.  The  whole 
sentence  must  be  taken  together :  the  son  was  to  pay 
the  money,  and  then  the  trustees  were  to  convey  the 
house  to  him.  The  son  ought,  at  the  least,  to  have 
placed  the  purchase-money  under  the  control  of  the 
trustees  :  but  no  such  act  was  done.  How  then  can  a 
purchase  be  said  to  be  completed,  where  there  was  no 
conveyance  on  the  one  side,  and  no  payment  of  pur- 
chase-money on  the  other?  A  mere  verbal  notification 
of  an  intention  to  purchase,  can  not  be  said  to  be 
a  completion  of  the  purchase. 

Bill  dismissed. 


WILLIAMS  V.  CORBET.  ,837: 

20th  February. 

Sir  CORBET  CORBET  devised  his  real  estates  to  AudUov. 

trustees  in  trust  to  let  the  same,  and,  out  of  the  income,   

to  keep  down  the  interest  of  such  sums  as  should  be  1^.** 

vised  Ills  es* 

chaiged  thereon  at  his  death,  and  to  pay  all  taxes,  rates  taies  to  trustees 

and  other  outgoings  payable  in  respect  thereof  and  the  in  trust  to  apply 

expenses  of  keeping  his  mansion  house  in  repair,  and  ^yj'i^g  ©ffln- 

also  the  wages  and  salaries  of  auditors,  receivers,  stew-  cumbrances, 

ards  and  bailifis  who  should  from  time  to  time  be  em-  directed 

t      J  •    xi  •        /.  1  11  1    ^heni  to  employ 

ployed  m  the  execution  of  the  trust  thereby  created,  yi.  to  audit  their 

accounts,  and 

to  allow  him  a  proper  salary.  Held  that  the  trustees  could  not, 
arbitrarily,  remove  A»  from  his  office ;  but  that  he  was  entitled  to 
hold  it  as  long  as  he  was  willing  and  able,  and  to  receive  an  adequate 
salary. 


CA^ES  15  CHA5CEEY. 


snri  tij  ammmlare  the  wplos  iocoBe  of  his  esflalei 
ancl  the  ttxne  shoald  amooat  to  a  wtBomt  sum  to  pj 
odf  the  mortsages  and  ioeindbcaBces  tboeooy  and  tbca 
to  apply  the  auce  accocdingly :  and,  adbfcd  then^ 
he  derised  his  estates  to  Rkkmrd  Coriti  and  his  aonsm 
strict  settlement. 

The  testator,  by  a  codicil^  appoiztted  the  Plamtiir 
(who  was  a  barrister)  to  be  the  auditor  of  the  accoooti 
of  hi^  estates  daring  the  execntioa  of  the  trusts  of  Us 
will :  and  he  directed  his  trustees  to  pay  to  the  Plaintiff, 
such  annoal  remuneratioa  as  it  was  osnal  for  an  auditor 
to  receire  :  and,  in  case  the  Plaintiff  or  any  subseqneot 
auditor,  should  refbse  to  accept  such  office,  or  become 
incapable  or  unwilling  to  exercise  the  duties  thereof,  he 
requested  his  trustees  to  appoint  a  barrister  of  known 
judgment  and  integrity,  to  be  the  auditor  of  hissud 
accounts,  and  directed  them  to  allow  such  auditor  sudi 
remuneration  as  aforesaid,  and  to  submit  thor  accounts, 
once  in  every  year,  to  the  auditor  for  the  time  being. 

The  Plaintiff  audited  the  accounts  for  some  years  tiler 
the  testator's  death  and  received  a  salary  of  50/.  per 
annum  for  so  doing,  t^ome  differences  having  subse- 
quently arisen  between  him  and  the  trustees,  one  of 
them  wrote  to  him  stating  that  it  was  their  intention  to 
remove  him  from  his  oflSce  and  to  appoint  some  other 
person  in  his  place.  The  bill  was  thereupon  filed, 
praying  that  the  trustees  might  be  restrained  from  car- 
rying their  intention  into  effect,  and  that  they  might  be 
decreed  to  lay  their  accounts,  from  time  to  time,  before 
the  Plaintiff  and  to  allow  him  a  proper  remuneration  for 
auditing  them.  The  trustees,  in  their  answer,  chaiged 
the  Plaintiff  with  negligence  and  improper  conduct  in 
discharging  the  duties  of  his  office. 


CASES  IN  CHANCERY- 


The  cause  now  came  on  to  be  heard. 
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Mr.  Knight,  Mr.  Jacob  and  Mr.  Duckworth  for  the 
Plaintiff,  relied  on  Hibhert  v.  Hibbert  (a). 

Sir  William  Home,  Mr.  fVigram,  Mr.  G.  Richards 
and  Mr.  Teed,  for  the  Defendants,  contended  that  the 
Imstees  bad  the  same  power  of  removing  the  Plaintiff,  as 
they  had  of  discharging  a  steward  or  bailiff. 

The  Vice-Chancellor: — 

There  is  not  the  slightest  ground  for  imputing  any- 
thii^  improper  to  Mr.  Williams.  [His  Honor  then  read 
the  will  and  codicil.]  Under  this  codicil,  Mr.  Williams 
has  as  much  right  to  be  the  auditor,  as  any  one  of  the 
devisees  has  to  the  real  estates. 


Williams 

V. 

Corbet. 


The  testator,  when  he  directed  that  Mr.  Williams 
^ould  be  employed  to  audit  the  accounts  of  his  estates 
and  be  allowed  a  proper  remuneration  for  his  trouble, 
clearly  intended  to  confer  a  benefit  upon  him.  The 
tmsteeSy  therefore,  were  not  justified  in  attempting  to 
lemove  him;  but  he  is  entitled  to  be  continued  as 
auditor,  and  to  be  allowed  a  proper  remuneration,  the 
amount  of  which  must  be  fixed  by  the  Master. 

(fl)  3  Mer.681. 
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1837 : 
3d  &  8th  March. 

Alortgazi/r  and 
Mortgagee. 

After  decree  io 
a  suit  by  a  se- 
cond mort- 
gagee, to  re- 
deem the  first 
and  foreclose 
the  subsequent 
mortgagees,  one 
of  the  subse- 
quent mort- 
gag:ees  assigned 
his  interest  in 
the  premises  to 
A.    A,  then 
filed  a  bill 
against  all  the 
parties  to  the 
former  suit, 
praying  to  be 
entitled  to  the 
benefit  of  that 
Muit,  and  to  re- 
deem the  mort- 
gagees who 
were  prior  to 
himself,  and  to 
foreclose  the 
others.  The  bill 
was  dismissed 
as  again>t  all 
tlie  Defendants 
except  the  as- 
signor :  and  A, 
was  declared  to 
be  entitled  to 
stand  in  his 
place,  and  to 
use  his  name  in 

the  further  prosecution  of  the  first  suit. 


BOOTH  V.  CRESWICKE*. 

A  BILL  was  filed  by  a  aecoDd  mortgagee,  praying  to 
redeem  the  first  mortgagee  and  to  foreclose  the  mott* 
gagor  and  subsequent  mortgagees.  After  the  decree  bid 
been  made  in  that  suit,  Humphrey  Creswiche,  one  of 

the  subsequent  mortgagees,  assigned  his  interest  in  the 
mortgaged  premises  to  Jawus  Booth,  who,  thereupon, 
filed  a  bill  against  all  the  parties  to  the  former  suit, 
praying  that  he  might  be  decreed  to  be  entitled  to  the 
benefit  of  that  suit,  and  to  redeem  such  of  the  mort- 
gagees as  were  entitled  to  priority  over  him,  and  to 
foreclose  the  subsequent  mortgagees. 

The  Vice-chancellor  dismissed  the  second  bill,  as 
against  all  the  Defendants  thereto  except  ffutapkntf 
Creswiche,  with  costs,  and  referred  it  to  the  Master  to 
take  an  account  of  what  was  due  to  Booth  for  principal 
and  interest  on  his  mortgage,  and  to  tax  him  his  costs 
of  the  second  suit,  and  ordered  that,  upon  Humpkrej 
Creswiche  paying  to  Booth  the  amount  of  euch  principal, 
interest  and  costs,  and  also  what  he  should  pay  to  the 
other  Defendants  for  their  costs  in  the  second  sait, 
within  six  months  after  the  Master  should  have  made 
his  report,  Booth  should  re-convey  the  mortgaged  pre- 
mises to  Humphrey  Creswiche;  but  that,  in  default  of 
Creswiche  paying  to  Booth  such  principal,  interest  and 
costs  at  the  time  aforesaid,  he  should  stand  foreclosed ; 
and,  in  case  of  sucli  foreclosure.  Booth  was,  as  against 

*  Ex  relatione. 
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Humphrey  Creswicke,  declared  to  be  entitled^  in  right  of 
his  mortgage  security,  to  the  benefit  of  the  decree  and 
proceedings  in  the  first  suit,  and  to  stand  in  the  place 
and  to  use  the  name  of  Crestoicke  in  the  further  prose- 
cution of  the  proceedings  in  the  first  suit ;  and,  in  the 
meantime,  Booth  was  to  be  at  liberty  to  attend  the 
taking  of  the  accounts  in  ^at  suit. 

Mr.  Knight,  Mr.  Jacob,  Mr.  Chandlesa  and  Mr.  Coohs 
were  Counsel  in  the  cause. 


Booth 

V, 

Crrswickr. 


1837: 

SMITH  V.  SMITH.  8th  March, 

George  SMITH,  by  his  will  dated  the  29th  of  WUL 

November  1814,  gave  the  residue  of  his  real  and  perso-  Construction. 

nal  estate  to  trustees,  their  heirs  and  assigns,  in  trust  to     Testator  gave 

sell  his  freehold,  copyhold  and  leasehold  estates,  and  bis  residuary  es- 

to  get  in  his  personal  estate,  and  to  place  out  the       to  trustees, 

°  .  .      .  ^  m  trust  for  his 

monies  thereby  ansmg  m  the  usual  manner:  and  he  wife  for  life,  and, 

directed  his  trustees  to  stand  possessed  of  such  monies         j^®'"  J^eath, 

and  of  the  securities  in  which  the  same  should  be  in-  amongst  aU  his 

vested,  upon  trust,  in  the  first  place,  to  pay  thereout  all  children  who 

his  just  debts  and  testamentary  expenses,  and,  in  the  jfy^'.^th^^ 

next  place,  the  pecuniary  legacies  thereinbefore  by  him  shares' of  such 

given,  and  then,  with  the  interest  and  dividends  of  the  ^  '^j^^^^  ^ 

residue,  to  pay  an  annuity  of  200  /.  thereinbefore  given  attained  21  to 

be  paid  to  them 

within  three  months  af^er  his  wife's  death,  and  the  shares  of  the  others, 
on  their  attaining  21,  or  to  the  survivors  of  them  in  case  of  the  death 
of  any  of  them  m  his  wife's  lifetime  and  without  leaving  issue.  Pro- 
vided that  if  an^  of  his  children  who  should  die  in  his  wife's  lifetime, 
should  have  left  issue,  such  issue  should  have  their  parents'  share.  The 
testator's  wife  survived  him.  One  of  his  children  who  was  living  at  the 
date  of  his  will,  died  in  his  lifetime  leaving  issue.  Held  that  the  iisue 
were  ontitltd  to  a  share  of  the  residue. 
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to  his  wife,  and,  after  payment  and  mtiufcrtion  thereof 
to  pay  and  apply  the  ranaining  mfaeet  and  dnrideali 
unto  and  for  the  use  of  his  wife  duiii^  her  life,  aid| 
after  her  decease,  upon  trust  to  pay  and  divide  tlie 
whole  of  Huch  remaining  trust  fimds  unto  and  amoogit 
all  and  every  his  children  who  wdgkt  betim  Iwimjf,  Amt 
and  share  alike,  the  shares  of  sudi  of  them  as  sbcMdd 
have  then  attained  their  respective  ages  of  SI  years,  to 
be  paid  and  transferred  within  three  months  after  the 
decease  of  his  wife,  and  the  shares  of  the  others  or 
other  of  them  to  be  paid  and  transferred  on  their  sefe- 
rally  attaining  the  said  age,  or  unto  or  amongst  the  sur- 
vivors or  survivor  of  them,  in  case  of  the  death  of  any  of 
them  in  the  lifetime  of  his  wife  and  without  leaving  lawlid 
issue  of  his  or  their  body  or  bodies,  except  the  share  of 
Mary  Ann  Bain  (one  of  his  daughters),  which  he  directed 
should  remain  funded,  and  the  interest  and  dividends 
thereof  be  paid  to  her,  for  her  separate  use  durii^  her 
life,  and,  after  her  death,  the  principal  to  be  divided, 
in  like  manner,  amongst  her  children  at  their  respedife 
ages  of  21  years ;  and  in  case  tliere  should  be  no  sodi 
child  who  should  live  to  attain  such  age,  the  share  of 
Mary  Ann  Bain  of  and  in  such  trust  premises,  to  be 
divided  equally  amongst  such  of  his  children  as  should 
be  living  at  the  death  of  Mary  Ann  Bain,  or  at  the 
death  of  her  issue  as  aforesaid,  as  the  case  might  happen. 
Provided  that  in  case  any  or  either  of  his  childm 
who  should  happen  to  die  in  the  lifetime  of  his  10^ 
should  have  left  issue  of  his  or  their  body  or  bodies, 
then  he  declared  his  will  to  be  that  such  issue  should 
have  and  be  entitled  to  such  share  or  shares  of  and  in 
the  said  trust  premises,  as  his,  her  or  their  deceased 
parent  or  parents  would  have  had  and  been  entitled  to 
under  his  will,  if  living,  such  share  or  shares  to  be 
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tnuwferred  to  such  issue  at  such  age  or  time  as  therein- 
before declared  with  mpect  to  the  transfer  of  their 
parents' share. 

The  testator  died  in  1820:  and  his  widow  died  in 
The  testator  had  eight  children  living  at  the 
date  of  his  will.   Seven  of  them  survived  their  mother. 
The  other  attained  21,  but  died  in  the  testator's  life- 
6ne,  leaving  one  son,  William  Smith. 

On  the  hearing  of  a  petition  presented  by  the  seven 
surviving  children,  the  question  was  whether  WUUam 
^*nith  (who,  as  well  as  his  uncles  and  aunts,  had  at- 
^^ixied  21)  was  entitled  to  a  share  of  the  residuary 


1837. 


Smith 

V. 

Smith. 


3f  r.  Knight  and  Mr.  Chandless,  for  the  Petitioners, 
*^id  that  the  issue  of  a  child  were  not  objects  of  the 
^^•"iginal  gifl,  but  were  intended  to  take  by  way  of  sub- 
^^^tntion  for  their  parent;  and,  consequently,  that  the 
*^^ue  of  a  child  could  not  take,  unless  there  was  a  possi- 
^^iJity  of  the  parent's  taking:  that,  as  William  Smithes 
^iher  died  in  the  testator's  lifetime,  he  never  had  any 
^^^)8sibility  of  taking,  and,  therefore,  William  Smith  was 
^ot  entitled  to  participate  in  the  fund.   They  relied  on 

^iamhill  v.  Thomhill  (a),  as  being  precisely  in  point ; 

^Jid  they  cited  also  Butter  v.  Ommaney  (Jb),  Waugh  v. 

ffavgh  (c),  and  Tgtherleigh  v.  Harbin  {d). 

Mr.  Jacob  and  Mr.  Girdlestone,  for  William  Smith, 
Baid  that  Thomhill  v.  Thomhill  had  been  overruled  by 


(a)  4  Madd.  377. 
(6)  4  Rues.  70. 


(c)  2  Myl.  &  Keen,  41. 

[d)  Ante^  vol.  6,  p.  339. 
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Sir  C .  C.  Ptp^  31.  R.,  iQ  the  ease  dlC^Uims  Y.hht- 
ly/m  {e)^  which  was  Dot  reported. 

^e)  The  Reporter  has  been  furnished,  b j  his  friaid  Mr. 
Sichudj  with  the  following  note  of  this  case  : 

COLUNS  r.  JOHNSON. 
Tkumas  Jokmuuij  bj  his  will  dated  5th  January  1831,  giN 
legacies  to  several  of  his  nephews  and  nkces,  and«  anoogit 
them,  to  his  niece,  Caiherime  Barrait,  100/..  and  to  hisll^ 
phew,  WUliam  Hughes,  350  /.  The  will  contained  the  fellov- 
ing  clauses : 

But  in  case  any  or  either  of  mj  aephewa  or  nieces  bcfivt 
named,  sliould  depart  this  life  before  his^  her,  or  their  aid 
legacy  or  legacies,  sum  or  sums  of  aioiK j,  shaU  become  dM 
and  [myable,  without  Leaving  issue  lawfully  begotten,  tbca 
upon  trust  that  my  executors  and  the  sunriTor  of  them  dull 
divide  such  legacy  or  legacies,  sum  or  sums  of  money  of  Iubi 
her  or  them  so  dying  without  issue  as  aforesaid,  in  such  mm* 
ner  and  to  such  person  or  persons  as  hereinafter  mentioned, 
(that  is  to  say,)  upon  trust  to  pay  and  divide  the  legacy  sr 
legacies,  sum  or  sums  of  money  of  him,  her  or  them  sodjiif 
and  leaving  issue  as  aforesaid,  unto  such  his,  her  or  their  imk^ 
share  and  share  alike  (if  more  than  one),  the  payment  thereof 
to  be  made  to  such  of  them  as  shall  not  have  attained  tbcff 
several  ages  of  21  years,  to  be  postponed  until  they  ihsD 
respectively  have  attained  that  age,  but  the  interest  to  be 
applied  for  their  maintenance." 

And  as  to  the  rest,  residue  and  remainder  of  the  mi 
trust-monies,  including  any  or  either  of  the  befbre-mentiooed 
legacies,  sum  or  sums  of  money,  which  may  lapse  by  the 
death  of  any  or  either  of  my  said  nephews  and  nieces  without 
issue,  as  hereinbefore  mentioned/'  (Here  followed  a  gift 
over.)    Tl)e  will  then  proceeded  as  follows : 

**  And  I  hereby  declare,  and  my  will  is,  that  the  whole  of 
the  property  I  have  hereinbefore  bequeathed  to  my  wife  Ar 
her  life,  on  her  decease  shall  be  equally  divided  between  the 
several  persons  herein  mentioned  to  whom  I  have  given  lega- 
cies, to  be  received  by  them,  share  and  share  alike,  in  like 


CASES  IN  CHANCERY. 


d57 


The  Vice-Chancellor  : — 

I  think  that  the  decision  in  ThornhiU  v.  Thornhill  is 
wrong. 

The  testator,  in  this  case,  seems  to  me  to  have  meant 
that,  if  a  child  died  and  left  issue,  the  issue  should 
take,  although  the  child  could  not;  and  my  opinion 

manner  between  the  survivors  and  survivor  of  them,  at  the 
time  of  such  her  decease,  according  to  the  trusts  hereinbefore 
declared  respecting  the  said  legacies." 

Catherine  Barratt  and  William  Hughes  both  died  in  the 
lifetime  of  the  testator,  leaving  issue. 

One  of  the  questions  in  the  suit  was,  whether  the  issue  of 
Catherine  Barratt  and  WUliam  Hughes  were  entitled  to  be 
substituted  for  their  parents  in  the  residue  given  by  the  will, 
it  being  apprehended  that,  inasmuch  as  a  life-interest  in  the 
whole  of  the  testator's  property  was  given  to  his  widow,  no 
substitution  could  be  made  for  the  issue  of  an}'  nephew  or 
niece  who  might  have  died  in  the  lifetime  of  the  testator. 
ThomhiU  v.  Thornhill,  4  Madd.  377.  Corbyn  v.  French^ 
4  Ves.  418. 

Mr.  Sidehotiom  and  Mr.Blenmariy  for  the  issue  of  C.  Barratt 
and  JV.  Hvghes,  cited  Bme  v.  Cook,  M*Clell.  168.  Havoes  v. 
Herring,  M'CIell.  &  You.  295. 

The  decree  declared  that,  according  to  the  true  construc- 
tion of  the  will,  the  testator  intended  that  William  Hughes 
and  C.  Barratt,  deceased,  should  be  entitled  to  shares  of  his 
residuary  real  and  personal  estate,  together  with  the  other 
nephews  and  nieces  named  as  legatees  in  the  will.  And  His 
Honor  did  declare  that,  according  to  the  true  construction  of 

the  said  will,  the  said  Defendants,   Hughes  and  

Barratt,  were  entitled  to  be  substituted  for  their  respective 
parents,  and  to  receive  the  respective  shares  of  the  said  tes- 
tator's residuary  real  and  personal  estate  which  their  respec- 
tive parents  would  have  been  entitled  to  if  they  had  survived 
the  said  testator. 


1837. 


Smith 

V, 

Smith. 
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ihml  hfts  luippeiied,  is  not  onS 
but  also  within  the  wonX^ 


BiKiure  caa£  the 


\  distributable,  in  equal  eigfatC^ 
smiling  rVUfCT  and  Wif^ 


S«e  Giia  t.  CAt^  poti,  p.  360. 


GLASCOTT  ».  LANG.* 

M  onON  35  wcbfi^in  a  bottomry  bond,  to  restiain 
Uitf  IVflfrinnMrc.  wii^  wms  aikeed  to  haTC  obtained  Ac 
Mai  ^  nsL  fraaa  proceeding  to  enforce  it  in  die 
AiDXAnJ:T  Ccact. 

TV;  scooL  v«s  opposed  on  the  ground  that  the  Ad- 
itiC^^  Ccon  w  the  pioper  court  for  trying  the  ques- 
Tvnu  ioii  Uit;  ^  Pbiniidr  was  attempting  to  supersede 
iirf  ;inscvc«  ct  that  Court. 

11u-^^'iicM«Iiv>  said  that  he  had  no  doubt  thit 
Cv««  bai  jurisdiction  to  interfere,  in  a  case  oF" 
t:^»*,  T,"  rvscraa  prvxieedings  on  a  bottomry  bond ;  and — 
^  ;i  j^^Mir^  by  the  afidaTits  in  support  of  the  mo — 
tN:«K       ihm  was  ground  for  suspecting  that  the  boudH 

St€«  ^^daknthr  obuined,  he  should  grant  the  in  

jia:K«s<c  oa  the  Pbrntitf  paying  the  money  secured 
At         mto  Court. 
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CLAY  V.  PENNINGTON.  ^837: 

17  March. 


^KE  a  report  of  the  hearing  of  this  cause,  ante,  vol.  7,  Infant 
P*gc370.    The  cause  now  came  on  for  further  direc-  Maintenance. 
DOUfi;  and,  at  the  same  time,  one  of  the  parties  inte-  ^  . 
'fisted  in  the  testator's  residuary  estate,  who  was  an  share  of  a  resi- 
ii^&iit,  joined  with  his  father  in  petitioning  the  Court  due  amounting 
fcuhis  share,  amounting  to  about  126/.,  might  be  paid  jje^p^'id*^^^^ 
to  Us  father  on  account  of  the  expenses,  (which  the  father,  on  ac- 
fctfaer  had  been  forced  to  borrow  money  to  defray),  of  count  of  the  ex- 
flle  outfit  and  passage  of  the  son  to  India,  whither  he  [he  fother  had 
gone  as  a  cadet  in  the  Company's  service.  been  forced  to 

borrow  money 
to  defray)  of  the 

The  Vice-C/ia?icelIor  made  an  order  according  to  the 

^  and  passage  to 

I*«^yer.  Indii. 

Mr.  Knight,  Mr.  Turner,  Mr.  Cirdlestone,  Mr.  Ellis, 
^tt-r*  Teed  and  Mr.  Torriano,  were  counsel  in  the 


Vol.  VIII. 
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and  to  accumulate  the  surplus  income  of  his  estates 
until  the  same  should  amount  to  a  sufficient  sum  to  pay 
off  the  mortgages  and  incumbrances  thereon,  and  then 
to  apply  the  same  accordingly :  and«  subject  thereU^ 
he  devised  his  estates  to  Ricliard  Corbet  and  his  sons  in 
strict  settlement. 

The  testator,  by  a  codicil,  appointed  the  Plaintiff 
(who  was  a  barrister)  to  be  the  auditor  of  the  accounts 
of  his  estates  during  the  execution  of  the  trusts  of  his 
will :  and  he  directed  his  trustees  to  pay  to  the  Plaintiff, 
such  annual  remuneration  as  it  was  usual  for  an  auditor 
to  receive  :  and,  in  case  the  Plaintiff  or  any  subsequent 
auditor,  should  refuse  to  accept  such  office,  or  become 
incapable  or  unwilling  to  exercise  the  duties  thereof,  be 
requested  his  trustees  to  appoint  a  barrister  of  known 
judgment  and  integrity,  to  be  the  auditor  of  his  said 
accounts,  and  directed  them  to  allow  such  auditor  such 
remuneration  as  aforesaid,  and  to  submit  their  accounts, 
once  in  every  year,  to  the  auditor  for  the  time  being. 

The  Plaintiff  audited  the  accounts  for  some  years  after 
the  testator's  death  and  received  a  salary  of  50  L  per 
annum  for  so  doing.  Some  differences  having  subse- 
quently arisen  between  him  and  the  trustees,  one  of 
them  wrote  to  him  stating  that  it  was  their  intention  to 
remove  him  from  his  office  and  to  appoint  some  other 
person  in  his  place.  The  bill  was  thereupon  filed, 
praying  that  the  trustees  might  be  restrained  from  car- 
rying their  intention  into  effect,  and  that  they  might  be 
decreed  to  lay  their  accounts,  from  time  to  time,  before 
the  Plaintiff  and  to  allow  him  a  proper  remuneration  for 
auditing  them.  The  trustees,  in  their  answer,  charged 
the  Plaintiff  with  negligence  and  improper  conduct  in 
discharging  the  duties  of  his  office. 


1837. 

V 

Williams 

V, 

Corbet. 
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The  cause  now  came  on  to  be  heard. 


1837. 


Mr.  Knight,  Mr.  Jacob  and  Mr.  Duckworth  for  the 
Plaintiff,  relied  on  Hibhert  v.  Hibbert  (a). 

Sir  William  Home,  Mr.  fVigram,  Mr.  G.  Richards 
and  Mr.  Teed,  for  the  Defendants,  contended  that  the 
trustees  had  the  same  power  of  removing  the  Plaintiff,  as 
they  had  of  discharging  a  steward  or  bailiff. 

The  Vice-chancellor  : — 

There  is  not  the  slightest  ground  for  imputing  any- 
thing improper  to  Mr.  Williams.  [His  Honor  then  read 
the  will  and  codicil.]  Under  this  codicil,  Mr.  Williams 
has  as  much  right  to  be  the  auditor,  as  any  one  of  the 
devisees  has  to  the  real  estates. 


Williams 

V. 

Corbet. 


The  testator,  when  he  directed  that  Mr.  Williams 
should  be  employed  to  audit  the  accounts  of  his  estates 
and  be  allowed  a  proper  remuneration  for  his  trouble, 
clearly  intended  to  confer  a  benefit  upon  him.  The 
trustees,  therefore,  were  not  justified  in  attempting  to 
remove  him ;  but  he  is  entitled  to  be  continued  as 
auditor,  and  to  be  allowed  a  proper  remuneration,  the 
amount  of  which  must  be  fixed  by  the  Master, 


(fl)  3  Mer.681. 
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1837.       not  exceeding  seven  years:  and  he  appointed  his  wife 
'      '    and  Edward  GaUey  Giles  and  Francis  Giles,  the  execu- 
trix  and  executors  of  his  will. 

V. 

Giles. 

The  Testator  died  on  the  1st  of  February  1836,  leav- 
ing his  wife  and  four  sons  and  one  daughter  him  sar- 
ving ;  and  they  were  the  only  children  of  the  testator 
who  were  living  at  the  date  of  his  will.  The  testator, 
however,  had  had  another  daughter,  who  died  on  the 
6th  of  May  1834,  leaving  four  children  surviving  h^, 
and  who  survived  the  testator  also. 

The  bill  was  filed,  by  the  testator's  widow,  against  her 
co-trustees  and  co-executors,  and  also  against  the  sio^ 
viving  children  and  the  children  of  the  deceased  child  of 
the  testator,  chai^ng  that  the  children  of  the  deceanl 
child  alleged  that,  according  to  the  true  conatructioa  of 
the  will,  they  were  entitled  to  or  interested  in  some  share 
or  shares  of  the  testator's  estate,  but  that  the  plaintiff 
was  advised  that,  by  the  terms  of  the  will,  they  were 
excluded  from  any  right,  share  or  interest  to  or  in  the 
testator's  estate.  The  bill  prayed  that  the  will  might 
be  established  and  the  trusts  performed,  and  that  the 
rights  and  interests  of  all  parties  to  and  in  the  testator*! 
estate  and  effects,  might  be  ascertained  and  declared. 

Mr.  Knight  and  Mr.  Bacon  for  the  Plaintiff. 

Mr.  Wigram  and  Mr.  Evans  for  the  testator's  sur- 
viving children : 
The  testator,  in  this  case,  left  several  children,  all  of 
whom  were  living  when  he  made  bis  will.  He  had  had 
another  child,  who  was  then  dead  and  had  left  children; 
and  the  question  is  whether  the  children  of  the  deceased 
child,  are  entitled  to  take  under  the  gift  over  in  the  will 


\ 
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XTiere  are  only  two  classes  of  cases  in  which  the  issue  of 
a  deceased  child  have  been  admitted  to  share  with  the 
suiriving  children  of  the  testator :  first,  where  there  has 
been  a  bequest,  originally,  to  the  children  and  the 
issue  concurrently :  secondly,  where,  by  the  words  of  the 
bequest,  the  issue  of  such  of  the  children  as  may  die, 
ftre  substituted  for  their  parents.  Tytherleigh  v.  Har^ 
(a),  Smith  v.  Smith  (6),  Bone  v.  Cooke  (c),  Waugh 

Waugh  {d).  In  every  case  in  which  the  words  have 
^^eeii  similar  to  those  in  the  present  will,  the  issue  have 
excluded.  The  testator,  in  this  case,  intended  to 
^^CQefit  such  only  of  his  children  as  were  living  at  the 
of  his  will  and  the  issue  of  such  of  those  children 
^  might  afterwards  die ;  and,  consequently,  the  issue 

the  child  that  was  dead  at-  the  date  of  the  will,  are 

^^luded  from  participating  in  his  property;  for  that 
child 

was,  herself,  incapable  of  taking.   The  cases  that 
^^pport,  distinctly,  the  construction  which  we  contend 
are  Christopherson  v.  Nayhr  (e).  Butter  v.  Omma- 
^Jf  (/),  and  ThomhiU  v.  Thornhill  (g). 

Mr.  Jacob  and  Mr.  Rogers  appeared  for  the  children 
the  testator's  deceased  daughter :  but 


The  VicC'Chizncellor,  without  hearing  them,  said: 

This  case  is  quite  different  from  those  cases  which 
liave  been  very  properly  cited  and  arranged  by  the 
counsel  for  the  surviving  children.  The  only  question 
is  whether  the  special  language  which  is  found  in  this 
will,  does  not,  of  necessity,  compel  me  to  hold  that  the 


(a)  Ante,  vol.  6,  p.  329.  {d)  2  Myl.  &  Keen,  41. 

(6)  Ante,  p.  353.  (e)  1  Mer.  320. 

{c)  Maclel.  168.  S.  C  13  (/)  4  Rugs.  70. 
fticc,  33i-  ( g)  4  Madd.  377 
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true  meaning  of  the  testator  was  to  make  a  provision 
for  all  the  issue  of  any  children  that  he  had  had  or 
might  have,  who  had  died  or  might  die  before  the  death 
of  his  wife.  Now  he  had  four  sons  and  two  daughters; 
and,  I  should  observe  that,  in  all  the  parts  of  the  will 
which  precede  the  residuary  bequest,  there  is  no  mention 
made  of  any  son  or  daughter  except  only  one  son, 
Edward,  who  was  a  trustee.  It  is  necessary  to  advert  to 
that  circumstance  in  order  to  put  an  interpretation  upon 
the  other  words  which  I  shall  observe  upon  presently. 
He  makes  the  residuary  bequest  in  the  following  words : 
"  In  trust  for  all  and  every  the  children  and  child  of 
my  body  living  at  the  time  of  the  decease  of  my  dear 
wife,  equally  to  be  divided  between  or  amongst  such 
children  (if  more  than  one)  share  and  share  alike,  as 
tenants  in  common."  Now  if  that  had  stood  alone,  bo 
question  could  have  arisen  :  but  then  the  testator  pro- 
ceeds :  "  and  if  any  such  children  or  child  shall  be  de- 
ceased before  my  dear  wife,*'  (which  is  an  utter  impos- 
sibility, and  it  shows  that  the  testator  was  glancing  at 
something  which  he  had  not  expressed,)  "  and  such 
children  or  child  shall  leave  issue  of  their,  his  or  her 
body  lawfully  begotten,  then  the  children  or  child  of 
such  my  son  or  daughter  shall  be  entitled  to  the  portion 
of  such  my  son  or  daughter  who  may  be  deceased  be- 
fore the  decease  of  my  dear  wife,  upon  their  attaining  the 
age  of  21  years :  provided  always  that,  until  the  portions 
hereinbefore  provided  for  any  of  the  said  children  of  my 
said  sons  or  daughters  "  (he  having  but  one  daughttf 
living  at  the  time),  who  may  have  died  before  their 
mother,  shall  become  vested,  it  shall  be  lawful  for  my 
trustees  or  trustee  for  the  time  being  to  apply  the  interest 
and  dividends  of  the  portion  or  portions  to  which  any  such 
child  or  children  may  be  entitled  in  expectancy,  for  the 
maintenance  and  education  of  such  child  or  children." 
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I  have  looked  through  the  will  from  the  beginning,  in 
order  to  see  whether  there  had  been  any  mention  pre- 
viously made  of  sons  and  daughters  so  as  to  account 
for  the  testator's  making  use  of  the  words  such  and 
9aidf  when  he  here  speaks  of  them :  and  I  find  that 
there  is  no  mention  made  of  any  son  or  daughter,  ex- 
cept the  son  Edward.  The  consequence  therefore  is 
that  no  other-meaning  can  be  affixed  to  the  words  said 
sons  or  daughters/'  but  that  meaning  which  is  before 
expressed,  namely,  children  or  child ;  and,  if  that  is 
the  case,  and  you  find  that  he  had  four  sons  and  two 
daughters,  and  that  one  daughter  was  dead  (though 
it  is  very  true  that  these  words  may  be  taken  to  refer 
to  a  future  daughter  that  might  be  bom),  yet  it  is 
obvious  that  the  testator  must  have  had  more  in  his 
miod  the  remembrance  of  the  child  that  had  been  born 
and  died,  than  the  anticipation  of  a  future  child  to  be 
bom  and  be  a  daughter. 

The  language  of  this  will  is  excessively  inaccurate  : 
but  it  seems  to  me  that  there  is  no  way  of  doing  justice 
to  the  testator's  intention,  but  by  saying  that  he  has 
made  a  provision  for  the  issue  as  well  of  the  daughter 
who  had  died,  as  of  any  other  son  or  daughter  who 
might  thereafter  die. 

In  all  cases  like  the  present,  it  may  be  reasonably 
supposed  that  the  testator  intends  as  much  to  provide 
for  his  grandchildren  by  a  deceased  child,  as  he  does 
for  his  grandchildren  by  a  child  then  living  but  which 
may  thereafter  die.  And  I  decide  this  case  without 
meaning  to  infringe  upon  the  rule  which  is  deducible 
firom  the  cases  that  have  been  cited :  for  my  opinion 
is  that,  looking  at  the  language  of  this  will,  altogether, 
the  true  construction  of  it  is  that  the  testator  adverted 
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1837.  as  much  to  the  children  of  the  dmn^ter  who  bad  died, 
as  he  did  to  the  children  who  had  snnriTed  bat  might 
die. 


Giles 
Giles. 


Declare  that  the  children  of  the  deceased  daughtrr 
are  entitled  to  a  share  of  the  testator^s  lesidoaij 
estate. 


18:^7: 
7th  April. 

Charity. 
Q  nstrurtion  of 
59  ^'<'o.3»  1-^. 

The59thGeo.3, 
c.  \  '2,  does  not 
extend  to  cha- 
rity lands  which 
are  devoted  to 
other  purposes 
besides  those  to 
which  poor's- 
rates  and 
church-rates 
are  applicable. 


THE  ATTORNEY^ENERAL  v.  LEWIN.* 

The  information  prayed,  amongst  other  things,  tbt 
trustees  might  be  appointed  of  certain  charity  lafc 
partly  freehold  and  partly  copyhold,  situate  in  thefnik 
of  Wickham  Market  in  Suffolk.  By  the  decree  it  vn 
referred  to  the  Master  to  inquire  and  certify  who  wert 
tlie  trustees  in  whom  the  charity  estates  were  then  Tested: 
and  it  was  ordered  that  the  Master  should  appoint  nek 
and  so  many  fit  and  proper  persons  as  he  should  iitiak 
proper,  to  be  the  future  trustees  of  the  charity  lands. 

The  Master  found  that,  by  an  ancient  deed  tbei 
in  the  possession  of  the  vestry  clerk  of  the  paiidi 
of  Wickham  Market,  and  therein  stating  a  grant  made 
in  the  ddd  year  of  the  reign  of  King  Henry  the  6th,  sad 
by  the  will  of  Robert  Christnesse  of  Wickham  Marhd 
aforesaid,  dated  the  16th  of  September  1464,  and 
by  the  will  of  Ann  Barker,  dated  the  15th  of  Aogoit 
1730,  and  from  the  court  rolls  of  the  manor  of  IFidk- 
Aam,  that  several  pieces  or  parcels  of  land  had  been, 


*  This  and  some  of  the  following  cases  are  contained  also 
in  the  Reports  lately  published  by  C.  P.  Cooper ^  Esq. 
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from  time  to  time,  devised,  granted  and  bequeathed  to 
certain  persons  in  the  said  deeds,  wills  and  grants  par- 
ticularly named,  upon  certain  trusts  for  the  reparation  of 
the  church  of  Wickham  Market  aforesaid  and  the  relief 
of  the  poor  of  that  parish,  either  in  the  workhouse  or 
otherwise  ;  for  binding  one  poor  boy  apprentice  in  each 
year  from  the  parish,  for  instructing  the  poor  of  the 
parish,  and  for  other  charitable  purposes  in  the  parish, 
which,  it  was  stated  to  the  Master^  were  not  known ;  and 
which  several  pieces  or  parcels  of  land  then  constituted 
die  lands  called  the  Old  Town  Lands  and  the  New 
Town  Lands.  And  the  Master  further  found  that  divers 
admissions  of  certain  of  the  inhabitieuits  of  the  parish  to 
the  aaid  lands,  or  to  such  part  thereof  as  was  of  copyhold 
tenure,  had  been,  from  time  to  time,  had,  in  order,  as 
was  stated,  to  avoid  a  forfeiture  thereof  to  the  lord  of 
the  manor ;  and  that  the  last  of  such  admissions  was  at  a 
coart  baron  of  the  manor,  which  was  holden  on  or  about 
the  6th  of  November  1787,  when  William  Salmon,  TFi7- 
liam  Damant,  Stephen  Blincoe,  and  Samuel  Salmon,  the 
younger,  inhabitants  of  Wickham  Market,  and  the  Defen- 
dants^John  Paternoster,  Thomas  Butcher,  James  Church- 
yard,  Thonnas  Gall,  and  Stephen  Virtue  were  admitted 
tenants  to  such  parts  of  the  lands  as  were  of  copyhold 
tenure,  as  trustees  thereof:  And  the  Master  further 
Ibund  that,  of  the  several  trustees  so  admitted,  four  of 
them,  namely,  William  Salmon,  William  Damant, 
Stephen  Blincoe,  and  Samuel  Salmon  the  younger,  were 
dead,  and  that  the  Defendants  Thomas  Butcher,  J. 
Charthyard,  T.  Gall,  and  S.  Virtue,  as  the  survivors  of 
such  trustees,  had,  since  their  appointment  as  such 
trustees,  continued  to  act  in  the  trusts  as  to  so  much 
and  such  parts  of  the  said  lands  as  were  of  copy- 
hold tenure  :  and  that  it  could  not  then  be  ascertained 
in  whom  the  freehold  lands  or  the  legal  estate  in  fee 
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thereof,  was  then  vested ;  but  that,  for  m  great  many 
years  past,  the  said  freehold  lands  and  the  rents  tbeieoT, 
had  been  under  the  direction,  controul  and  admimslrft- 
tion  of  the  churchwardens  for  the  time  being  of  the 
parish  of  Wickham  Market,  and  had  been  managed, 
applied,  and  disposed  of  by  them  accordingly,  suliject 
to  the  superintendence,  direction,  and  approbation  of 
the  parish  in  vestry  assembled.  And  the  Master  wh 
of  opinion  that  as  well  the  freehold  as  the  copyboU 
hereditaments  were,  under  the  provisions  of  an  Act  of 
the  59th  Geo.  3d.,  intituled  ''An  Act  for  the  Relirfrf 
the  Poor,''  then  vested  in  the  churchwardens  and  cm- 
seers  of  the  parish  of  Wickham  Market,  subject  hov- 
ever  to  the  charitable  uses  for  which  the  same  were  10 
devised,  granted  and  bequeathed  as  aforesaid:  wi 
therefore  the  Master  had  not  proceeded  upon  that  put 
of  the  order  which  directed  him  to  appoint  trariBB 
thereof.   The  cause  now  came  on  for  further  directiooi. 


Mr.  Cooper  and  Mr.  Anderdon,  for  the  Relators: 

By  59  Geo.  3,  c.  12,  s.  10  &  12,  churchwardens  anl 
overseers  are  empowered  to  purchase  lands  for  the 
building  of  workhouses,  and  for  employing  the  poor. 
The  17th  section,  however,  is  more  extensive.  It  enacts: 
''  that  all  buildings,  lands  and  hereditaments,  whidi 
shall  be  purchased,  hired  or  taken  on  lease  by  the 
chui-chwardens  and  overseers  of  the  poor  of  any  parish, 
by  the  authority  and  for  any  of  the  purposes  of  this  Aet, 
shall  be  conveyed,  demised  and  assured  to  the  church- 
wardens and  overseers  of  the  poor  of  every  such  paridi 
respectively  and  their  successors,  in  trust  for  the  parish.'' 
This  section,  so  far,  relates  only  to  lands  purchased  or 
hired  for  the  purposes  mentioned  in  the  preceding  sec- 
tions of  the  Act.    It  then  proceeds  to  enact :  that 
such  churchwardens  and  overseers  of  the  poor  and  their 
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successors,  shall  and  mayyand  they  are  hereby  empowered 
to  accept,  take  and  hold,  iu  the  nature  of  a  body  corpo- 
rate, for  and  on  behalf  of  the  parish,  all  such  buildings, 
lands  and  hereditaniients,  and  also  all  other  buildings^ 
lands  and  hereditaments  belonging  to  such  parish ;  and  in 
all  actions,  suits,  indictments  and  other  proceedings  for 
or  in  relation  to  any  such  buildings,  lands  or  heredita- 
ments, or  the  rent  thereof,  or  for  or  in  relation  to  any 
other  buildings,  lands  or  hereditam^r.ts  belonging  to 
80ch  parish,  or  the  rent  thereof,  and  in  all  actions  and 
proceedings  upon  or  in  relation  to  any  bond  to  be  given 
ibr  the  faithful  execution  of  the  oflSce  of  an  assistant 
omseer,  it  shall  be  sufficient  to  name  the  churchwar- 
dens and  overseers  of  the  poor  for  the  time  being, 
describing  them  as  churchwardens  and  overseers  of 
the  poor  of  the  parish  for  which  they  shall  act,  and 
naming  such  parish;  and  no  action  or  suit,  indict- 
ment or  other  proceeding  shall  cease,  abate  or  be  dis- 
continued, quashed,  defeated  or  impeded  by  the  death 
of  the  churchwardens  and  overseers  named  in  such 
proceeding,  or  the  deaths  or  death  of  any  of  them, 
or  by  their  removal  or  the  removal  of  any  of  them 
from  or  the  expiration  of  their  respective  offices/'  The 
case  of  Doe  v.  Hiley  (a)  decides  that  this  Act  applies  to 
lands  originally  vested  in  trustees  for  the  benefit  of  a 
parish,  and  that  its  operation  is  not  confined  to  lands 
the  profits  of  which  are  applicable,  solely,  to  the  relief 
of  the  poor,  but  that  it  embraces  all  property  that  is 
held  for  parish  purposes.  The  Master's  report  is,  there- 
fore, right. 

Sir.  TF.  Home  and  Mr.  Younge,  for  the  De- 
fendants : 

By  the  59  Geo.  3  the  churchwardens  and  overseers 
are  converted  into  a  body  corporate.    Now  a  corpora- 
(a)  lo  Barn,  k  Cress.  885. 
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tion  cannot  hold  copyhold  lands :  the  report,  therefore, 
is  clearly  wrong  so  far  as  it  relates  to  soch  of  the  lands 
in  question  as  are  of  copyhold  tenure.  Some  of  the 
purposes  to  which  the  profits  of  the  lands  in  qnestioD 
are  applicable,  are  not  within  any  of  the  Acts  for  the 
relief  of  the  poor :  and,  consequently,  the  finding  ot  the 
Master  is  wrong  with  respect  to  the  fteeholds  as  weU» 
the  copyholds. 


The  Vice-Chancellor  : 

As  far  as  the  copyholds  are  concerned,  I  mm  deailf 
of  opinion  that  the  Legislature  could  not  intend,  by  tk 
Act  that  has  been  referred  to,  to  vest  lands  of  tkit 
tenure  in  the  churchwardens  and  overseers  of  a  paiiaL 


Supposing  that  the  Court  of  King's  Bench  wtsii^ 
in  deciding  that  the  Act  extends  to  lands  the  profite 
which  are  applicable  to  the  same  purposes  as  the  chndh 
rates  (a  question  which  it  is  not  necessary  for  me  to 
decide),  I  am  of  opinion  that  the  Act  does  not  extend  to 
lands  the  profits  of  which  are  applicable  to  other  pw- 
poses  besides  those  for  which  the  poor's-rates  and  churdh 
lates  are  raised. 


Declare  that  the  estates  in  question  are  not  vested  in 
the  churchwardens  and  overseers  of  the  poor  of  Wickhm 
Market;  and  refer  it  back  to  the  Master  to  review  his 
report 
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THE  EARL  OF  MILLTOWN  ».  STEWART.  1837: 

12th  April. 

y 

In  June  1827  H.  LeesoUy  the  Plaintiff's  brother,  re-  ^^^^J^*^^ 

quested  the  Plaintiff  to  join  him  in  a  bond  to  R.  Stew^  Ireland. 

art,  of  ChelseOf  for  certain  sums  which  H.  Leeson  repre-  — 

sented  he  had  lost,  to  Stewart,  on  bets  at  horse-races  "^anVish^* 

and  at  games  of  chance,  and,  at  the  same  time,  assured  nobleman, 

ike  Plaintiff  that  he  would  never  be  called  on  to  pay  the  joined,  as  sure- 

-r^i  .    ./*%  1.    1  1     -.1    1  .    ty>  >n  a  bond 

amount.   The  Plamtiff,  accordingly,  jomed  with  his  gjyg^j  |,y 

brother  in  executing  a  bond  to  Stewart,  conditioned  for  iS.   L>  died  in 

payment  of  2,400/.  and  interest,  on  the  19th  of  June  ^n^^y^fg^^"^ 

1828.  iS.  brought  an 

action  on  the 

Leeson  died  on  the  2mh  of  May  1829.    The  Plaintiff  {^and^'^jns^ 

never  heard  further  of  the  bond  until  September  1831,  M.,  and  M. 

when  he  was  applied  to  for  payment  on  Stewarfs  be-  ? 

^  against  S.  m  the 

Irish  Court  of 

Chancery,  for  an  injunction,  on  th^  ground  that  the  bond  was  given  for 
a  gambling  debt.  iS.  appeared  to  the  bill,  and,  in  February  1032,  the 
injunction  issued  restraining  execution  in  the  action.  6*.  did  not  pro- 
ceed to  trial,  and  stood  out  all  process  of  contempt  for  want  of  answer. 
In  June  1833  the  bill  was  ordered  to  be  taken  pro  cnnfesso  against  him, 
unles8,  on  being  served  with  the  decree,  he  should  show  cause  to  the 
contrary.  In  October  1 833,  the  decree  was  served  upon  him ;  and,  two 
days  aflerwards,  he  died,  without  having  shown  cause.  In  1837,  his 
representatives  (who  had  proved  his  will  in  England  only)  brought  »n 
action  against  M,  on  the  bond.  3/.  then  filed  a  bill  in  this  country, 
for  an  injunction,  on  the  ground  before  mentioned.  The  answer  stated 
that  the  Defendants  believed  that  8.  gave  a  fair,  valuable  consideration 
for  the  bond,  but  that  the  Defendants  were  ignorant  of  the  circum- 
stances under  which  it  was  given  and  of  the  consideration  for  it ;  and  it 
admitted  that  the  Defendants  had  destroyed  <S.'s  books,  but  denied  that 
those  books  showed  how  the  debt  arose.  Held  that  the  decree  in 
Ireland,  though  not  conclusive,  afforded  sufficient  evidence  for  granting 
the  injunction  in  this  country,  especially  as  the  Defendants  were  ignorant 
as  to  the  consideration  given  for  tlie  bond,  and  had  destroyed  5. 's  books. 
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haify  although  he  was  convinced  that  Leeson  had,  long 
before,  satisfied  the  debt.    In  January  1832,  Stewart 
brought  an  action  on  the  bond  against  the  Plaint^,  in 
the  Court  of  King's  Bench  in  Ireland ;  and  thereupon  the 
PiaintifT  filed  a  bill  against  him  in  the  Court  of  Chanceiy 
in  Ireland,  stating  to  the  effect  aforesaid,  and  praying  that 
the  bond  might  be  given  up  and  cancelled,  and  for  ai 
injunction  to  restrain  the  action.  On  the  2d  of  Febmiij 
1832  Stewart  appeared  to  the  bill,  but  he  never  afr 
swered  it ;  and,  on  the  7th  of  the  same  month,  ife 
Plaintiff  obtained  an  injunction  restraining  Stewmt 
from  issuing  execution  in  the  action  until  answer  ail 
further  order ;  but  he  was  to  be  at  liberty  to  proeeoi 
to  trial.     Stewart  having  stood  out  all  proceas  of 
contempt,  it  was  ordered,  on  the  29th  of  June  IM^ 
that  the  bill  should  be  taken  pro  confesso  agaiui  him, 
and  that  he  should  bring  in  the  bond  and  deposit  it  niib 
the  proper  officer  of  the  Court,  in  order  that  the  sane 
might  be  given  up  and  cancelled  or  otherwise  dealt  with 
as  the  Court  might  think  fit ;  and  it  was  further  ordered 
that  the  Plaintiff  might  make  up  and  enroll  a  decree 
with  costs  against  Stewart,  unless,  on  his  being  send 
with  the  decree  and  a  subpoena  for  that  purpose,  he 
should  show  good  cause  to  the  contrary  on  some  certaia 
day,  in  the  then  next  Michaelmas  Term,  to  be  mentioned 
in  the  subpoena ;  but,  before  he  was  to  be  permitted  to 
show  such  cause,  he  was  to  purge  his  contempt,  and  to 
pay,  to  the  Plaintiff,  the  full  costs  out  of  pocket  of  ob- 
taining the  decree. 


On  the  17th  of  October  1833  Stewart  was  served 
with  a  copy  of  the  decree,  and  with  the  subpoena ;  and, 
on  the  19th,  he  died  without  having  shown  cause  against 
the  decree,  or  proceeded  to  trial  in  the  action.  The 
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Defendants  were  his  executors ;  and,  in  November  1833, 
they  proved  his  will  in  England,  but  not  in  Ireland. 
In  February  1837  they  brought  an  action^  in  the  Court 
of  Exchequer  in  England,  against  the  Plaintiff,  to  recover 
the  2,400  l.f  with  interest  from  the  date  of  the  bond. 
The  bill  in  this  cause  was,  thereupon,  filed,  and,  after 
stating  as  above,  it  charged  that  Stewart  never  gave 
any  good  or  valuable  consideration  for  the  bond :  and 
that  the  Defendants  had,  in  their  possession,  betting 
and  other  books  &c.  belonging  to  their  testator,  from 
lAich  the  truth  of  the  matters  aforesaid  would  appear  : 
and  it  prayed  that  the  Plaintiff  might  have  the  benefit 
of  the  decree  in  Ireland;  that  the  bond  might  be  can- 
celled, and  that  the  Defendants  might  be  restrained 
from  proceeding  in  their  action. 


1837- 
Earl  of 
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The  answer  stated  that  Stewart  annexed,  to  his  will, 
a  list  of  his  property  and  of  his  demands  against  certain 
individuals,  and  that  such  list  contained  the  bond  in 
question,  with  an  allegation  that  the  Plaintiff  made  his 
bTother*s  death  an  excuse  for  not  paying  the  bond ;  that 
the  Defendants  had  taken  possession  of  Stewart's  papers, 
and,  amongst  them,  of  the  bond  in  question,  and  two  copies 
of  letters,  written  by  Stewart  to  the  Plaintiff,  relative 
to  the  bond,  and  a  copy  or  extract  of  some  letter,  written 
by  Stewart  to  his  solicitor  or  some  third  person,  relative 
tosome  bill  filed  against  him  with  respect  to  the  bond, and 
also  a  document  purporting  to  be  a  copy  of  a  decree  nisi, 
made  by  the  Matter  of  the  Rolls  in  Ireland,  on  the  29th 
of  June  1833,  in  a  cause  therein  stated  to  be  depending 
between  the  Plaintiff  and  Stewart,  together  with  a  copy 
of  a  subpcena  to  show  cause  against  such  decree,  dated 
the  12th  October  1833 ;  and  that  such  document  con- 
tained statements  relative  to  a  bill  filed,  by  the  Plain- 
tiff, against  Stewart,  which  appeared  to  have  been  to 
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the  effect  mentioDed  id  the  bill  in  this  suit ;  but  the 
Defendants^  except  as  therein  appeared,  were  wholly 
ignorant  as  to  the  truth  or  falsehood  of  the  statemoits 
contained  in  such  documents :  that,  in  or  about  Febni- 
ary  1833,  one  of  the  Defendants  heard  Stewart  say,  to 
several  persons,  that  the  bond  debt  due  from  the  Plain- 
tiff had  never  been  paid,  and  that  he  intended  to  go  to 
Ireland  to  obtain  justice;  but  that  Stewart  was,  sbortlj 
afterwards,  taken  dangerously  ill,  and  was  not  allowed 
by  his  medical  attendants,  to  attend  to  business ;  thit 
the  Defendants  believed  that  Stewart  gave  full,  (air  and 
valuable  consideration  for  the  bond,  because  he  was 
frequently  in  the  habit  of  lending  considerable  sums  of 
money  to  many  of  his  friends,  and  that,  upon  such  occi- 
sions,  he  took  from  them  bonds  or  other  securities  of  i 
like  nature ;  that  the  Defendants  believed  that  the  bond 
had  not  been  satisfied,  for  no  trace  of  the  receipt  of  the 
money  could  be  found  in  Stewart's  cash-books,  or  in 
his  banker's  accounts :  that  there  were,  among  StewaH'% 
papers,  at  the  time  of  his  death,  several  memorandum 
books,  memoranda  and  notes  relating,  solely,  to  bets  oo 
horse-races  between  him  and  divers  individuals,  and 
containing  calculations  upon  horse-races,  and  that  the 
Defendants  carefully  examined  such  memorandum 
books,  memoranda  and  notes,  but  the  same  did  not,  ia 
any  manner,  show  how  the  debt  for  which  the  bood 
was  given,  arose,  or  what  was  the  consideration  for  the 
bond,  or  (^with  the  exception  of  the  fact  that  Stewart 
had  betted  on  horse-races)  the  truth  of  any  of  the  mat- 
ters mentioned  in  the  bill ;  and  that  one  of  the  Defen- 
dants, being  fully  aware,  as  the  fact  was,  that  such 
memorandum  books  &c.  were  totally  useless,  and  re- 
lated solely  to  claims  which  were  irrecoverable  at  law, 
did,  at  sundry  times  in  or  about  the  year  1836,  destroy 
the  whole  thereof  as  waste  paper ;  that  the  Defendants 
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nnuiot  all  the  facts  contained  in  the  1^37. 
fcynisUiices  under  which  the  bond  was 
€UQ£iiUeratioiL  for  it,  except  as  before 
i,bf  the  before  mentioned  do- 


Earl  of 

MiLLTOWN 


r. 


hudm  their  possession.  Stewart. 

Mr<  Punrii,  for  the  Plaintiff,  now 
*4iijuactiot].    Tbey  relied  on  the  decree 
the  suit  in  Ireland,  and  said  that,  if 
a  goodi  legal  consideration  for  the 
tte  ttnswwed  the  bill  filed  against 
and  tvoiild  not  have  allowed  the  in- 
in  force,  from  February  1832  until 


Mr.  fletherioffton,  for  the  Defendants, 
^lit  the  allegaiioni  in  the  bill,  upon  which 
reoughf  to  obtain  the  injunction,  were  not 
the  answer:  thnt  the  effect  of  a  decree 
m  fcuQ  in  Ireland,  was  essentially  different 
Elt  L  t  of  a  iimitftr  i^^e  in  England,  inasmuch 
itf  was  conditional  only  in  the  first  instance, 
confirmed,  was  inconclusive:  Reynolds  v. 
ifi  they  cited  the  following  passage  from 
in  BmU  t.  Si&rie  (6) :  "  It  has  been  in- 
ii  this  Court  ought  to  follow  the  Court  of 
Ireland,  by  f^rantiii^  the  injunction  which  is 
for  by  the  PlaiiUifl,  without  entering  into  the 
\at  the  case.  I  em  not  entertain  that  opinion.  An 
ktttory  order  of  the  Court  of  Chancery  in  Ireland, 
i*Ty  be  reg&|^j[^eve  m  an  authority,  and  not  as 
ig  upon  the  Court ;  although  a  final  judgment  of 
^arty  in  a  case  in  which  it  has  concurrent  jurisdic* 
niight  be  entitled  to  different  consideration." 


(a)  1  Molloy,  55.  (fi)  1  Sim.  &  Stu.  210. 

L.  VIII.  C  C 
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The  Vice-Chancellor  : — 
I  do  not  thmk  that  Ball  v.  Storie  i»  analogous  to  the 
present  case.  There  the  Plaintiff  had  not  fully  stated 
the  merits  of  his  case  upon  his  bill,  but  relied  upon 
what  had  taken  place  in  the  Court  of  Chancery  in  Ire- 
land, 

The  question  here  is  not  whether  the  decree  and 
proceedings  in  Ireland  are  conclusive,  but  whether 
they  must  not  be  taken  as  furnishing  some  degree  of 
evidence  of  the  facts  stated  in  the  bill.  And,  in  my 
opinion,  the  decree  nisi,  in  Ireland,  must  be  taken  at 
affording  some  evidence  on  which  this  Court  is  bound  to 
act,  especially  in  a  case  where  the  Defendants  are  igno- 
rant of  the  facts,  and  have  destroyed  the  testator's  boob 
which  might  have  thrown  light  upon  the  matters  in 
question  in  the  suit.  Besides,  the  Defendants  ought  to 
have  proved  the  will  in  Ireland,  and  to  have  proceeded 
on  the  bond  in  that  country ;  instead  of  which  thej 
proved  the  will  in  England  only,  and  took  the  oppor- 
tunity, when  Lord  MiUtown  was  in  England,  of  suing 
him  on  the  bond  in  this  country. 

Injunction  granted  (c). 


(c)  Affirmed  by  Tlie  Lord  Chancellor.  See  3  Myl.  &  Craig,  18. 
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?  ATTORNEY^ENERAL  v.  The  SKINNERS'  1837: 
COMPANY.  15th  April. 

Ex  parte  WATKINS.  ^~A^^ 

Privilege. 

IE  information  had  been  ordered  to  be  taken  off  the  Arret^i. 

and  the  costs  of  the  Attomey-General  and  the  De-  a  solicitor  who 

ants  to  be  paid  by  the  relator  and  his  solicitor,  Wat-  had  retired  from 

,    Tlie  relator  afterwards  took  the  benefit  of  the  T^^, 

taken  on  an  at- 

)lvent  Debtors'  Act ;  and  Watkins  ceased  to  practice  tachment  for 

solicitor  and  to  take  out  his  certificate.  The  costs  nonpayment  of 
_     .     -  . ,  ,         -    _  .       ,  costs  in  a  Chan- 

having  been  paid,  an  attachment  for  them  was  issued  ^ery  suit,  whilst 

nst  Watkins;  and  he  was  taken  upon  it,  within  half  an  returning  from 

rafter  he  had  left  the  House  of  Lords,  and  as  he  was  Jpea1'"n  STe 

ting  a  public-house  at  the  comer  of  a  street  leading  House  of  Lords, 

of  Piccadilly,  into  which  he  had  gone,  for  the  purpose  ^  ^nant^^Iield 

rocuring  a  glass  of  beer,  as  he  was  returning  to  his  that  he  was  en- 

lence  at  Kensington,  after  having  attended,  as  agent  titled  to  be  dis- 

le  appellant,  on  the  hearing  of  an  appeal  from  the  jiJat'^^h^'or'^^ 

rt  of  Exchequer  in  Ireland.    Watkius  did  not  go  for  his  discharge 

shortest  way  home,  (which  was  through  St.  James's  ^^^g*^'  ^^^^ 

-A,)  but  went  along  Parliament-street,  the  Haymarhet  ^Qq^^i  o^Chan- 

Piccadilly ;  and  he  stopped  to  speak  to  several  eery  or  by  the 
ons  on  his  road.    On  being  arrested,  he  insisted  that  '''"'^^ 
was  privileged  from  arrest,  on  the  ground  that  he 

returning  home  after  having  attended  in  the  House 
lOrds  as  before  mentioned,  and  desired  the  officer  to 
luct  him  to  the  Lord  Chancellor,  who  was  then  pre- 
ig  in  the  House  of  Lords,  in  order  that  he  might 
ly  for  his  discharge :  the  officer,  however,  took  him 
lie  Fleet  Prison. 


'n  the  14th  of  April,  Mr.  Cooper,  obtained  an  order, 
1  The  Lord  Chancellor ,  that  Watkins  should  be  dis- 
c  c  2 
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ctmrrttl,  imleu  the  Defendaots  should  show  good  cause 
11  ziit  ocntniy. 

Mr.  Beihen  now  showed  cmnse,  by  permission,  before 
The  Tke^kamcdlor. 

If  WadoM  was  pririleged  from  arrest,  a  cootempt  has 
bees  committed,  DOt  against  this  Court,  but  against  The 
House  of  Lords,  and,  consequently,  the  application  (or 
his  discharge  ought  to  have  been  made  to  that  House. 
In  Ligf  s  case  (a)  Lord  EUtm  says :  If  a  person  going 
to  make  an  aflBdarit  before  a  Master^  was  arrested,  this 
Court  would  discharge  him;  but  a  Judge  wotddnot: 
as  the  appbcation  must  be  to  that  Court  of  which  the 
prooeediofi:  is  a  contempt*'  I  contend,  however,  that  ts 
Watkim  had  ceased  to  be  a  solicitor,  he  was  not  entitled 
to  the  privilege ;  and,  if  he  was,  that  he  cannot  claim  the 
benefit  of  it ;  for,  first,  he  did  not  go  the  shortest  way 
home ;  secondly,  he  stopped  to  speak  to  several  persons, 
and,  thirdly,  he  went,  out  of  his  way,  into  the  public- 
house. 

Mr.  Cooper,  for  Watkint. 
The  party  claiming  to  be  privileged  from  arrest,  may 
apply,  for  his  discharge,  either  to  the  Court  which  he 
has  been  attending,  or  to  the  Court  from  which  the  pro- 
cess issued.  The  privilege  is  not  confined  to  solicitors, 
but  extends  to  barristers  on  the  circuit,  witnesses  on 
trials,  parties  to  arbitrations,  and  creditors  of  bankrupts. 
tt  alkery.  Webb{Jb\  Randall  v.  Gurney(c\  Rickettti. 
Gurney  (rf). 

Parliamentary  agents  are  not  required  to  be,  and 
many  of  them  are  not  scdicitors.   The  privilege  is  more 

(a)  3  V.  &  B.  373.  (c)  3  Bam.  &  Aid.  95*. 

(6)  3  AnsL  941.  1^  699* 


C;*ir?airT. 
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for  the  benefit  of  the  party  than  of  the  solicitor  or  agent : 
md,  unless  it  existed,  justice  could  not  be  duly  admi- 
oistered.  If  Parliament  had  been  prorogued  on  the  day 
Edler  the  arrest,  and  Watkins  could  not  have  obtained  his 
discharge  except  by  an  order  of  The  House  of  Lords,  he 
must  have  remained  in  prison  until  the  next  session. 

If  the  road  that  Watkins  took  was  not  the  shortest, 
it  was  one  that  any  person  might  have  fairly  taken :  nor 
was  there  any  unreasonable  delay  or  deviation  on  his 
part.  He  swears  that  he  merely  stopped  to  speak  to 
one  or  two  friends  whom  he  met  on  his  way  home  ;  and 
that,  being  much  exhausted  by  his  long  attendance  in 
The  House  of  Lords,  he  went  into  the  public-house, 
which  was  not  more  than  two  yards  from  Piccadilly ^  in 
order  to  procure  some  refreshment. 

The  Vice-Chancellor: — 

1  entertain  no  doubt  that  this  Court  has  jurisdiction 
to  discharge  Mr.  Watkins ;  for  the  process  on  which  he 
was  arrested,  issued  out  of  this  Court.  He  might,  with 
equal  propriety,  have  applied  for  his  discharge  to  the 
House  of  Lords  ;  for  it  appears,  by  his  affidavit  (which 
is  uncontradicted)  that,  when  he  was  arrested,  he  had 
been  attending  the  hearing  of  an  appeal  in  that  House, 
as  agent  to  the  Appellant. 

It  was  said  that  he  had  forfeited  his  privilege,  be- 
cause he  did  not  take  the  shortest  road  to  his  residence 
at  Kensington^  and  because  he  stopped  to  speak  to  some 
of  his  acquaintance  in  the  street,  and  deviated  from  his 
course  by  going  into  the  public-house.  Now,  although 
the  road  that  Mr.  Watkins  chose,  may  not  have  been 
the  shortest  possible,  it  is  one  which  is  not  unusually 
chosen,  and  which  he,  therefore,  might  reasonably  and 

c  c  a 
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'  V  ' 
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V. 

Skinners' 
Company. 
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fairly  fake.  And  I  do  not  think  that  his  stopping  to 
speak  to  some  persons  of  his  acquaintance  whom  he  met 
on  his  way  home,  or  his  demting,  for  a  yard  or  two, 
from  his  course,  in  order  to  procure  the  refreshment  of 
which  he  stood  in  need,  are  sufficient  grounds  for  de- 
priving him  of  the  benefit  of  his  priyikge. 


Order  absolute. 


1837:  DRYDEN  V.  FROST. 

22d  ApriK 


ConstrudioH  of  An  objection  was  made  to  the  reading  ci  depositiow 

3  4-  4  fF.  4,  taken  before  commissioners  in  the  country,  becaoie 

C»  Q49  Sm 

Depositions.  ^^^Y  ^^^^  taken  in  the  third  person,  and  not  in  the  fint 

  as  directed  by  the  3  &  4  Will.  4,  chap.  94,  sec.  ». 

Although  it  is 
directed  by  3  & 

4W.  4,  c.  94,  But  The  Vice- Chancellor  overruled  the  objectioo, 

8.  27,  that  all  saying  that  the  section  alluded  to,  referred  only  to  depo- 

depowuonsof  ..,,01  • 

witnes5^  exa-  sitions  taken  before  the  exammers. 

mined  in  the 

Court  of  Chan.  j^^     ^  Duekwarih. 

eery  shall  be  ^ 
taken  in  the  first 

person,  the  i^^.  Temple  and  Mr.  J.  JtrvU. 

enactment  re-  ^ 
fers  only  to  de- 
positions taken  before  the  examiners. 
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IN  THE  MATTER  OF  THE  CHARITY  OF  1837  s 

W.  PHILLIPOTT.  19th  April. 

Jurisdiction, 

AND  IN  THE  MATTER  OF  AN  ACT  PASSED  IN  cWy. 

THE  62D  YEAR  OF  GEO  3,  c.  lOi.   

New  trustees  of 

AND  IN  THE  MATTER  OF  AN  ACT  OF  THE  appol^K^^^^^ 
6th  &  6th  will.  4,  c.  76.  the  Municipal 

Corporation 
Act.  Tbetrus- 

WlLLIAM  PHILLIPOTT,  by  his  will  dated  the  tees,  afterwaids, 

18th  of  March  1666,  devised  an  almshouse  which  he  had  ^^^on^und^^ 

erected  in  Newark-upon-Trent,  and  certain  messuages,  52  Geo.  3, 

lands  and  other  hereditaments,  to  the  alderman  and  12  ^^^^-^  stating 

assistants  of  that  town  and  their  successors,  for  the  doubtful  whe- 

lodging  and  maintenance  of  five  poor  men,  to  be  nomi-  ther  the  legal 

nated  by  the  alderman  with  the  advice  of  the  assist-  chwUy  property 

ants,  of  12  persons  called  coadjutors,  of  the  vicar  of  was  vested  in 

Newark,  and  of  two  of  the  commons  of  the  town  to  be  ^}^^™»  ^^^^ 
111111  1       .  1  1      ..1  1  the  town  coun- 

elected  by  the  alderman  and  assistants :  and  he  willed      claimed  cer- 

that  the  two  chamberlains  of  Newark  should  receive  the  tain  powers  ad- 
rents  of  the  estates,  and  apply  the  same  in  the  repairing  j^y^ggg^'f  ^nd 
thereof,  and  in  making  the  payments  thereafter  di-  raising  sever^ 
rected;  and  that  they  should  account  for  the  rents  ^'^^^j^^^i'^^^ 
received  by  them  before  the  alderman  and  his  assist-  questions  relat- 
ants,  the  coadjutors,  the  vicar  and  two  of  the  commons  ingtothecharity. 

of  the  town  to  be  elected  by  the  whole  of  the  common-  Held  that  the 

Cuurt  liau  no 

ers,  with  the  consent  of  the  alderman  and  his  assist-  jurisdiction  to 

ants.    The  testator  then  directed  the  chamberlains  to  decide  questions 
,  X    xi.    n  A    xi.    of  such  a  nature 

pay  certain  yearly  sums  to  the  five  poor  men,  to  the  upon  petition. 

usher  of  the  grammar-school  at  Newark,  to  the  alder- 
man, vicar  and  two  commoners,  and  to  the  auditor  of 
their  accounts,  and  that  they  should  retain  certain  sums 
c  c  4 
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fer  chfMT  own  use:  ind,  aAer  recidns  tiiai  he  had  gira 
certain  other  lands  the  aliiennaa  and  his  irgwrtintu 
and  their  ioccessors^  he  decLared  that  the  aldennan  and 
thrf»  of  the  aa«staaC3y  with  the  advice  of  the  vicar  and 
the  two  commonezs  elected  by  the  eoannooeis  of  the 
town^  ihcold  jeariT  bestow  4/L  oat  of  the  rents  of  the 
lasst-menticoed  lands,  in  paving  the  town ;  and  that  the 
chamberkins  Aculd  receive  and  accoont  for  the  lents 
r,(  thoee  lands  befijre  the  aldennan,  assistants,  coadja- 
torSy  vicar  and  commooeff^,  and  that  the  reaidne  of  the 
rents  :ifaoaId  be  applied  towards  the  maintenance  of  the 
almshoose  and  the  lands  belonging  thereto,  and  towards 
the  fifteenths  and  tenths,  or  other  Kke  charges  of  the 
town,  as  the  most  need  sbooid  require. 

In  1732,  an  information  was  filed  against  the  corpo- 
ration of  Setcarky  for  the  regolation  of  the  charity; 
and,  by  the  decree  made  in  1738,  it  was  directed  that, 
in  future,  the  almsmen  should  be  chosen  by  the  mayor 
and  aldermen  of  Newitrk  and  12  persons  paying  to  the 
church  and  poor,  to  be  chosen  by  them  instead  of  the 
12  coadjutors,  and  by  the  vicar  and  two  commonerB  to 
be  chosen  as  after  optioned ;  and  that  the  12  persons 
substituted  for  the  coadjutors,  should  remain  in  office 
during  their  lives,  unless  they  should  leave  Newark,  or 
be  chosen  aldermen  or  chamberlains :  that  the  inhaltt- 
tants  of  Newark  paying  to  the  church  and  poor,  should 
nominate  four  commoners,  two  of  whom  were  to  be 
selected  by  the  mayor  and  aldermen,  and  were  to  re- 
main in  office  during  their  lives  and  residence  in  Aew- 
ark :  that  no  leases  should  be  granted  of  the  charity- 
estates  without  the  privity  and  consent  of  the  mayor  and 
aldermen  :  that  the  6  /.  given,  by  the  will,  for  paving 
the  streets,  should  be  laid  out,  by  the  surveyors  of  the 
highways  of  Neicar/t,  iu  such  manner  and  in  such  places 
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as  should  be  approved  of  by  the  mayor  and  three  senior  1837. 
aldermen,  the  vicar  and  the  commoners.  The  decree 
then  directed  the  chamberlains  to  pay,  out  of  the  rents 
received  by  them^  certain  sums  to  the  alms^men,  the 
mayor,  usher,  vicar  and  commoners,  and  to  retain  cer- 
tain sums  for  their  own  use ;  and  to  pass  their  accounts 
before  the  mayor,  aldermen,  vicar,  two  commoners  and 
the  12  men  chosen  instead  of  the  coadjutors.  The  de- 
cree concluded  by  directing  that  the  surplus  of  the  rents 
should  be  annually  laid  out  in  such  manner  as  the 
mayor,  aldeimen  and  two  commoners  should  deem  to 
be  most  agreeable  to  the  intent  of  the  founder,  and  for 
the  common  good  of  the  town  of  Newark. 

In  pursuance  of  a  local  Act  of  Parliament  passed  in 
the  13th  Geo.  3,  a  townhall  and  certain  other  buildings 
were  erected  on  part  of  the  charity-lands ;  and  the  cor- 
poration of  Newark  had,  ever  since,  occupied  the  town- 
hall,  but  without  paying  any  rent  for  it.  In  1799  part 
of  the  estates  was  sold  for  redeeming  the  land-tax,  and 
the  surplus  proceeds  were  invested  in  423  /.  three  per 
cents.,  in  the  name  of  the  mayor  and  aldermen.  In 
December  1836,  the  petitioners,  together  with  four  other 
persons,  were  appointed  trustees  of  the  charity-estates 
under  the  Municipal  Corporation  Act,  5  &  6  Will.  4, 
c.  76. 


The  petition,  after  stating  as  above,  alleged  that,  by 
reason  of  the  provisions  of  the  last-mentioned  Act,  and 
of  the  appointment  of  the  petitioners  and  the  other  pei> 
sons  beforementioned  as  trustees  of  the  charity  in  the 
place  of  the  corporation,  numerous  doubts  and  difficul- 
ties were  created  as  to  the  mani^ement  of  the  charity 
estates  and  the  administration  of  the  funds  and  income 
of  the  charity  according  to  the  directions  of  the  decree 
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1^37*  of  1738;  and  considerable  doubts  existed  as  to  the 
powers  and  duties  of  the  petitioners,  as  such  trustees, 

i.Lirorr;^  with  respect  to  such  management  and  administratioo ; 

and  that,  as  the  decree  was  made  with  reference  to  the 
corporation  being  the  trustees  of  the  charity,  many  of 
the  directions  therein  contained  had  become  inap|dicft- 
ble,  since  the  charity  had  been  placed  under  the  admi- 
uistration  of  individual  trustees :  that  the  petitionen 
were  adrised  that  they  and  their  co-trustees  ought, 
when  any  vacancies  occurred  amongst  the  persons  sub- 
stituted for  the  coadjutors,  or  in  the  two  commoners,  to 
fill  up  the  vacancies  in  the  manner  directed  by  the  de- 
cree«  or,  otherwise,  that  directions  ought  to  be  given  for 
r^^ubting  the  manner  in  which  such  vacancies  should 
be  filled  up:  that,  previously  to  the  passing  of  the 
Municipal  Corporation  Act,  the  mayor  and  aldermen 
trlecte\i»  pursuant  to  the  decree,  Thoma$  Capam,  Jama 
WUiVH^  Jtames  Betts,  and  nine  other  persons,  instead  of 
the  twelve  coadjutors ;  that  Wilson  and  Betts  had  since 
dieit*  and  no  persons  had  been  chosen  in  their  stead : 
that  Vnparm  had  lately  been  elected  an  alderman  of 
and  that  it  was  doubtful  whether  he  had  not 
Inxxuue  disqualified  thereby  from  acting  as  one  of  the 
persons  substituted  for  the  coadjutors  :  that,  prior  to 
the  passing  of  the  last-mentioned  Act,  two  persons 
uauitxi  Bnmsiom  and  GUsirap  were  chosen  by  the  then 
nm yor  and  aldermen  to  be  the  two  commoners,  but  that 
they  had  lately  been  elected  town  councillors,  and  that  it 
was  doubtful  whether  they  had  not,  thereby,  become 
disijualifieil,  according  to  the  decree,  from  acting  as 
oouuuouers:  that  none  of  the  inhabitants  of  Newark 
imd  or  were  liable  to  pay  church  rates :  that,  if  Co- 
/Himiy  liraMsivMf  and  Gilstrap  had  become  disqualified, 
the  petitioners  and  their  co-trustees  were  entitled  to  choose 
two  persons  in  their  place,  according  to  the  directions  in 
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the  decree;  or,  otherwise,  that  directions  ought  to  be  1837. 
given  as  to  the  mode  in  which  those  vacancies  ought  to 
be  suppUed :  that  the  town  council  insisted  that,  by  the 
operation  of  the  Municipal  Corporation  Act,  they  were 
entitled  immediately  to  elect  12  persons  in  the  place  of 
those  who,  on  the  1st  of  August  1836,  were  substituted 
for  the  coadjutors,  and  that  they  were  also  entitled  to 
elect  two  commoners  in  the  place  of  Brariston  and  Gil- 
strap  :  that  it  was  also  doubtful  by  what  persons  divers 
other  duties  by  the  decree  directed  to  be  performed  by 
the  mayor  and  aldermen,  ought  to  be  performed,  and  in 
what  persons  divers  powers,  by  the  decree  vested  in  the 
mayor  and  aldermen,  were  then  vested :  that,  for  many 
years,  there  had  been  no  chamberlain  of  Newark^  but  a 
person  appointed  by  the  corporation  and  styled  cham- 
berlain, had  received  the  rents  of  the  charity  estates : 
that  the  petitioners  conceived  that  the  decree  directed 
the  rents  to  be  received  by  the  chamberlains,  as  being 
officers  of  the  corporation,  the  then  trustees  of  the 
charity ;  and  they  submitted  that  the  corporation,  having 
ceased  to  be  such  trustees,  the  chamberlain  ought  not 
to  continue  to  receive  the  rents,  but  the  petitioners  and 
their  co-trustees  ought  to  appoint  a  receiver:  that,  by 
reason  of  the  altered  state  of  circumstances  since  the 
decree,  and  of  the  operation  of  the  Municipal  Corpora- 
tion Act,  it  had  become  necessary  that  some  further 
directions  should  be  given  for  the  future  management  of 
the  charity  and  the  distribution  of  the  funds  thereof. 

The  petition  prayed  that  the  powers  and  duties  of  the 
petitioners  and  their  co-trustees  might  be  ascertained 
and  declared,  and  that  all  proper  directions  might  be 
given  for  the  future  management  of  the  charity  and  the 
proper  distribution  and  application  of  the  funds  thereof ; 
and  that,  if  necessary,  it  might  be  referred  to  the  Master 
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1837.        to  approve  of  a  acheine  for  that  purpose,  having  regard 
'       "      \    to  the  decree  of  1738,  and  to  the  provisions  of  the 
''^^37'*  ^™<=ip^  CorporatioQ  Act,  and  to  the  substitution 
of  the  petitioners  and  their  co-trustees  for  the  corpor- 


Mr.  Jacob  and  Mr.  Bbaitj  for  the  petitioners,  said 
that  all  the  directions  of  the  will  and  decree,  were 
foonded  on  the  assumption  that  the  corporation  were  to 
coadnoe  trustees  of  the  charity ;  and  that,  as  20  indi?i- 
duals  had  been  appointed  trustees  in  lieu  of  the  corpor- 
tioo»  those  directk)ns  had  become  inconsistent  with  the 
actual  trust;  and,  consequently,  it  had  become  necessary 
either  that  the  powers  and  duties  of  the  new  trustees 
should  be  declared,  or  that  a  scheme  should  be  framed 
for  the  appUcatkn  of  the  charity  funds,  in  order  to  meet 
the  altered  circumstances  of  the  trust :  that  there  could 
be  no  doubt  that  the  Court  had  jurisdiction  to  do  what 
was  asked,  upon  a  petition  presented  under  the  52  Geo. 
3,  c.  101 ;  for  the  Respondents  did  not  claim  adversely 
to  the  charity,  but  the  only  question  was  as  to  the  regu- 
lation of  the  charity  and  what  particular  persons  were 
to  perform  particular  duties;  and  that,  in  this  case, 
there  had  been  a  clear  breach  of  trust,  as  the  corpora- 
tion had  been  permitted  to  occupy  the  town-hall  with- 
out paying  any  rent  for  it.  In  re  Berhhampstead  Frte 
School  (a) ;  In  re  Upton  Warren  (fc) ;  Ex  parte  Fowl- 
str^s). 


Sir  WiUiam  Home,  Mr.  Knight  and  Mr.  Bird,  for 
the  Respondents,  the  town  council  of  Newark. 


(fl)  a  V.  &  B.  134.  (6)  1  Myl.  &  Keen,  410. 

(c)  I  Jac.  &  Walk.  70. 
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In  this  case,  the  corporation  were  trustees  jointly  with  1837. 

other  persons;  and,  therefore,  this  case  falls  within  the 

73d  and  not  the  71st  section  of  the  Municipal  Corpora-     "*llipott  s 

Charity. 

tion  Act. 


This  Court  has  no  jurisdiction  to  interfere  upon  a  pe- 
tition presented  under  the  62  Geo.  3,  c.  101,  except  in 
plain  and  simple  cases.  The  Corporation  of  Ludlow  v. 
Greenhouse  {d). 


The  longest  information  would  hardly  embrace  the 
relief  prayed  by  this  petition.  It  states  that  numerous 
doubts  and  difficulties  exist  as  to  the  management  of 
the  charity  estates  and  the  administration  of  the  income^ 
and  as  to  the  powers  and  duties  of  the  new  trustees ; 
and  that  it  was  doubtful  whether  certain  persons  who 
had  been  chosen  coadjutors  and  commoners,  had  not 
become  disqualified  by  being  elected  members  of  the 
new  corporation,  and  that  the  right  to  elect  the  coad- 
jutors and  commoners  was  claimed  by  the  town  council 
adversely  to  the  trustees.  The  petition  also  raises  a 
question  as  to  the  right  of  the  chamberlain  to  continue 
in  receipt  of  the  rents.  That  question  alone  puts  this 
case  out  of  the  jurisdiction  of  the  Court  under  the  52 
Geo.  3.  Besides,  it  is  extremely  doubtful  in  whom  the 
legal  estate  in  the  charity  property  is  now  vested.  The 
71st  section  of  the  Municipal  Corporation  Act,  took  the 
legal  estate  out  of  the  old  corporators  ;  but  it  does  not, 
expressly,  vest  it  in  the  new  trustees,  and  it  is  extremely 
doubtful  whether  it  is  vested  in  them  or  in  the  Crown 
or  in  the  heir  of  the  founder  (e).    That  is  another  ques- 


(d)  i  Bligh  N.S.  17. 

(e)  That  section  enacts,  "that  in  every  borough  in  which  the 
body  corporate,  or  any  one  or  more  of  the  members  of  such 
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im  -wmcu  ir^cseiK. »  ^mfieiesir  to  tike  the  case  oat  of 
^  Gri.  a.  Besde^  Caipsn^  GUOrap  ir  BramsiiM 
mvg  jqt  jeen  ^erwrf  wiritt&ig  petitiuti;  md,  if  they  had 
lesn.  iK  xaesmins  raued  are  modi  too  diflBcult  and 
^^nnniiiatEd  :ii  be  iecafaed  <3iLt&e  heaiiugof  a  petitxm. 

mcf  jJiUMMB,  Jt  !iis  jr  daer  cmtimjte  opaciCT,  now  standi 
sani.  siev      ou^gtbet  wttfc  aij  pcnoQ  or  persom 
:S£!asL  sibfsy  jy  jach  auirr  corpunte,  or  soUj  by  anj  pir- 
Tintar  imniKr.  .sstm  ir  ieiecpcua  of  Bcsibcrs  of  such  body 
.anitiEin:.  «s2eit  jt  paaBani^  iiir  aij  estate  or  inlerest  wbat- 
Mprcr.  if  jny  -imanBDous^  or  aor  mus  of  monej,  cfaattds, 
x^jurmiss^  iir  sbhiisv  jr  jny  ocfiKr  penoaal  estate  whalsoercr, 
n  -vmiie  jt  ji  mtc.  la  anac  dor      benefit  of  anj  chantable 
jaes  jr  nsB  voaDfovvav  afl.  cbe  estate^  v^ht,  interest  and 
•mxt.  jnt  111  3iii«e»4t  Midk        corporate,  or  of  such  meai- 
JT  oimim  jf  aidL  {Mibr  uapoiativ  ia  respect  of  theaid 
4£»  am  T3£fiw  aun  cuofinue  in  ebe  persons  whos.  at  the  dme 
if  iie  paaBnc  it  nis  Jba^arc  andk  Grastees  as  aforesaid,  aot- 
v^tfxstaoinn^  :^2B:  :fiey  mar  here  ceased  to  bold  acj  office, 
Tirrai;  if  vrndu  b«mR«  this  pasmg  of  thb  Act,  thej  woe 
iudx  TWiMS^  mdl  cha  rst  <^t  of  August  i8j6,  or  until 
F-^iianeuc  auil  <ichiBraiac  order,  and  dull,  immediatdy 
ihsreupinu  icasiy  caaie  and  drtetaaae :  IVorided  always  that 
f  my  ^*aiic!as  sbiA  bit  occasioaed  aaiOQg  the  chantable 
rmmfs  air  any  Mrau^  beaxe  tbe  awd  ist  day  of  August, 
c  jouil       Jiwtm  dbr  the  Lord  Hi^  CbaDceDor  or  Lords 
C»raninB«uotfi^  or  tbe  Great  Seal  &r  the  time  being,  upon 
Ttfccoo  ill  X  Annmiry  way.  to  appouit  another  trustee  to  sop- 
9iy  iucii  waocy :  and  every  persoa  so  appointed  a  trustee 
ji»  jfiic  jfurasiid*  shall  beatrastee  aotil  the  time  at  which  the 
sijnfw  m  coe  rom  oc  wbrai  be  was  chosen,  would  regularly 
vinued         4  trasteew  and  he  shall  then  cease  to  be  a 
:ri:$Oie :  prcvtiled  also^  that  if  Parliament  shall  not  otherwise 
siirw  on  vjr  bePJOf  the  said  1st  day  of  August  1836,  tbe 
Lv^ni  tia?>  Chaaoiil-Hr  or  Lxd»  Commissioners  of  the  Great 
Sfn!.        jxiiik^  such  onkrs  as  he  or  they  shall  see  6t  for  tbe 
Aiiixiui^jcioov  subject  to  such  charitable  uses  or  trusts  as 
jcgrirMtMi.  «He  Mcb  trast  estates." 
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The  Vice-Chancellor  observed,  in  the  course  of  the  1837 
argument,  that  if  it  was  admitted  that  A.  was  a  trustee, 
and  the  only  question  was  what  he  ought  to  do,  then 
the  case  was  within  the  52  Geo.  3,  c.  101 :  but  if  A, 
claimed  to  be  a  trustee  and  another  person  claimed  an 
adverse  power,  then  it  was  a  case  that  must  be  decided 
by  an  information  and  not  by  a  petition.  His  Honor 
afterwards  delivered  judgment  as  follows : 

I  have  not  the  slightest  doubt  that  the  time  will  arrive 
when  the  Court  will  do  what  is  asked  by  this  petition, 
namely,  grant  a  reference  to  the  Master  to  approve  of  a 
scheme  adapted  to  the  present  condition  of  the  charity. 
But  the  question  is  whether  I  can  do  so  upon  a  petition 
presented  under  the  52d  Geo.  3d,  c.  101.  Now  it 
is  stated  that  it  is  exceedingly  doubtful  in  whom  the 
legal  estate  in  the  charity  property  is  now  vested. 
JPrimd  facie,  one  would  have  thought  that,  if  the  Muni- 
cipal Corporation  Act  had  directed  the  estate  of  the 
corporation  to  cease  and  the  Lord  Chancellor  to  appoint 
new  trustees  in  their  stead,  the  necessary  effect  would 
be  to  leave  the  estate  no  longer  in  the  old  corporation, 
but  to  vest  it  in  the  newly  appointed  ti*ustees,  although 
there  are  no  express  words  for  that  purpose.  But,  when 
it  is  said  that  there  is  a  variety  of  opinions  on  the  point, 
I  can  easily  understand  that  it  is  an  exceedingly  doubtful 
question  where  the  legal  estate  is ;  and  it  would  be  quite 
futile  for  the  Court  to  direct  a  scheme  before  it  has 
ascertained  whether  the  legal  estate  is  in  those  persons 
who,  by  the  constitution  of  the  charity,  ought  to  have 
it.  The  Court,  before  it  can  decide  that  point,  must 
have  before  it,  not  only  the  persons  exercising  the  duties 
of  trustees  by  way  of  management,  but  also  the  persons 
in  receipt  of  the  rents  by  virtue  of  the  legal  estate.  But 
I  cannot  help  observing  that  it  is  singular  that  certain 
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'     o«i  hara;r  tie  power  w«  ncmoe  ibe  reofeb. 
Piicllipott's 

The  petiQoa  repramts  an  MfCflw  ci^^ 
bj  tike  town  cocmcily  who  ioBst,  m  oppositiQii  to  the 
trustees,  that  they  have  a  to  ckd  twehie  penooi 
ia  pbce  of  the  oudjiitsffs.  That  isbyo  mrnm  mqaoh 
t^ya  to  be  decided  offhand  :  but  it  kooe  whidby  if  aade 
/Ue,  moat  be  decided  before  the  Covt  can  dinet 
a  scheme.  Qoestaoos  are  rakscd  as  to  the  rights  of  C«- 
/wm,  Bramsicm  and  Gibtrapi  bot  those  perms  hare  not 
been  serred  with  this  petitkn.  Those  qnertioas  ml 
be  decided  before  lean  direct  a  sdrae.  The  petition  le- 
presents  that  it  is  doabtfol  who  are  thepeisoos  by  whcMi 
diTers  duties,  by  the  decree  directed  to  be  perfonned  hf 
the  mayor  and  aldermen,  ought  now  to  be  peribnaed, 
and  in  what  persons  diners  powers,  by  the  decree  rerted 
in  the  mayor  and  aldermen,  are  now  rested ;  and  that, 
for  many  years  past,  there  has  been  no  cfaamberhia  of 
yeicark^  but  a  penson  appointed  by  the  corporatioB 
and  styled  the  chamberlain,  has  receiTcd  therents  of  dbe 
charity-estates.  The  petition  also  represents  a  soit  of 
general  case  that  arises  in  respect  of  the  nonpayment  of 
rent  due  for  the  town  hall.  These  are  questions  which 
cannot  be  settled  except  by  an  information,  whieh 
should  be  filed,  not  only  against  the  town  council  aad 
the  trustees  who  have  been  appointed  by  the  Lord 
Chancellor^  but  also  against  those  who  are  in  any  way 
supposed  to  have  vested  in  them  the  legal  estate  of 
the  charity  property;  and  then,  if  any  of  those  per- 
sons do  not  admit  themselves  to  have  the  character  of 
trustees,  the  Court  may  extract  from  them  the  legal 
estate  if  they  have  it.  But  I  do  not  apprehend  that  I 
can,  upon  petition,  direct  the  legal  estate  to  be  taken  oat 
of  persons  who  claim  it  adversely.   That  is  the  point 
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decided  in  the  Ludlow  charily  case.  In  that  case  Lord 
JEldan  and  Lord  Redesdale  are  reported  to  have  said  that 
the  Act  of  the  52d  Geo.  3  was  meant  to  apply  to  sim- 
ple cases :  and  I  understand  them  to  mean  cases  simple 
in  respect  of  the  parties  upon  whom  the  petition  is  meant 
to  operate,  as,  when  some  of  several  trustees  have  com- 
mitted a  breach  of  trust.  But  if  an  individual  not  a 
trustee,  has  done  any  act  for  which  he  may  be  made 
answerable,  that  is  a  case  which  ought  to  be  remedied  by 
information  and  not  by  petition.*  In  the  same  manner  a 
case  may  arise  of  great  intricacy  with  respect  to  the 
administration  of  the  charity  property,  but  not  with 
respect  to  the  parties  to  administer  it :  and  there  also  the 
proceeding  by  petition  would  not  be  proper.  So  also,  if 
the  case  were  one  in  which  adverse  rights  were  to  be 
decided,  that  would  not  be  a  simple  case,  and,  therefore, 
it  would  not  be  a  fit  subject  for  a  petition. 

Upon  the  face  of  this  petition  there  is  much  labour  to 
diow  the  multitude  of  questions  that  may  arise ;  and 
there  is  so  much  ground  for  contending  that  there  are 
other  persons  interested  in  the  discussion  of  those  ques- 
ticms,  who  are  not  parties  to  this  petition,  that  it  appears 
to  me  that  I  cannot,  after  the  decision  in  the  Ludlow 
case,  exercise  the  jurisdiction  by  petition  on  this  occa* 
sion. 

Those  who  present  petitions  in  difficult  and  compli- 
cated cases,  after  the  opinions  of  Lord  Eldon  and  Lord 
Itedesdale  upon  the  impropriety  of  petitions  in  such 
cases,  are  so  well  known  to  the  profession,  must  take  the 
consequences.  I  cannot,  in  this  case,  direct  the  costs 
to  be  paid  out  of  the  charity  property ;  more  especially, 
as  the  counsel  in  the  support  of  the  petition,  have  stated 

Vol.  VIII.  p  p 
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thai  It  k  not  known  in  whom  the  dmity  property  ii 
*      \    vesoed,  or  how  it  is  to  be  got  at.   The  pebtkn,  there- 
PHiixiporr  t  f,^^^^         ^  dismiaaed  with  cosU  to  he  paid  by  tk 

petitioners. 


1 638 :  In  the  Matter  of  RICHARD  WILSON'S  Estate, 

s.yl  &  26th  und, 

NoTen.btr.  ^j^^^     RICHARD  GATHORNE  an  Inbit 


Construction  ('f 

r;rr    Ix  the  first  case,  Richard  Wibom  deceased,  had  mk 

Infant  Trufdcri^  *  moTtg^e  in  fee  to  one  Wngki,  also  deceased.  Ifihoa's 

cfid  AJortgrrct^.  executctfs  paid  the  mortgage  money  to  Wr^ki^s  adnofr* 

,  strator;  and,  as  it  coaH  not  be  discovered  whethwWnjfh 

Although  the  j  .  v 

3«l  Beet,  of  2  St    had  left  an  heir,  a  pebtioo  was  presented,  by  the  pom 

&2d  Vict.  c.t^>9,  entitled  to  the  mortgaged  estate  under  IFi/aoa's  wiD, 

The  Vi  th  Geo.  4,  P'"*}'ing  ^^"^^         person  might  be  appointed,  in  phce 

he  lit  Will.  4<  of  the  heir,  to  convey  the  estate  to  the  petitioner.  Tlie 

w       ^Mi  petition  was  intitaled  in  the  matter  of  WFUwa's  estate, 

4th  \  5th  \\  ill.      ^  Wil  ^ 

4,  c.  23.  shall     and  also  in  the  matter  of  11  Geo.  4  and  1  Will.  4»c  60, 

not  be  construed  and  of  4  &  5  Will  4,  c.  23,  and  of  1  &  2  VicL  c.  ». 

to  extend  to  any 

caie  of  a  person  i_  j  x. 

dying  seized  of  In  the  second  case,  Jonathan  Pool  deceased,  had  aade 

any  land  by  ^ay  a  surroider  in  fee,  by  way  of  mortgage,  of  a  copyhold 

othCT^uSfTich  ^  Elizabeth  Gaihome  also  deceased.  Porfs 

as  are  in  that     executor  paid  the  mortgage  mcHiey  to  Elizabeth  G§r 

Act  expressly  thorne'%  executor.  Elizabeth  Gathome  having  died 
provided  for,  yet  . 

that  section  mtestate  as  to  the  mortgaged  estate  leaving  an  infriU 
does  not  repeal  heir,  who  was  afterwards  admitted  tenant  to  the  estate, 
two  ofhCT^Acts  •  ^  petition  was  presented,  under  the  11  Geo.  4  and 
and,  therefore, 

the  cases  of  a  mortgagee  dying,  leaving  an  infimt  heir,  or  where  it  is 
uncertain  whether  he  left  an  heir,  are  not  aflected  by  the  first  men- 
cioaed  Act. 
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1  Will  4,  c.  60,  by  the  person  entitled  to  the  estate  under 
PooTs  will,  praying  that  the  infant  heir  might  be  ordered 
to  surrender  the  estate  to  the  petitioner. 

It  will  be  observed  that,  in  the  first  case,  it  was  uncer- 
tain whether  the  mortgagee  had  left  an  heir,  and  that, 
in  the  second  case,  the  heir  of  the  mortgagee  was  an  infant: 
aad,  as  neither  of  those  cases  is  expressly  provided  for  by 
the  first  section  of  the  1st  &  2d  Vict.  c.  69,  and  as  the 
tiurd  section  of  that  Act  declares  that  the  therein  recited 
Acts  of  the  11th  Geo.  4  and  ist  Will.  4,  c.  60,  and  4th  8c 
6tli  Will.  4,  c.  23,  shall  not  be  construed  to  extend  to  any 
case  of  a  person  dying  seized  of  any  land  by  way  of 
mortgage,  other  than  such  as  are  thereinbefore  expressly 
forovided  for,  a  doubt  was  raised,  on  the  hearing  of 
the  petitions,  whether  the  Court  was  not  deprived  of 
its  power  to  relieve  the  petitioners  under  the  recited 
Acts  (a). 

Mr.  E.  Montagu  appeared  in  support  of  the  first 
petition,  and 

Mr.  Walker  in  support  of  the  second. 

The  Vice-Chancellor  said  that  the  3d  section  of 
let  &  2d  Vict.  c.  69,  seemed  to  have  repealed  the  1 1th 
Geo.  4,  and  Ist  Will  4,  c.  60,  and  4th  8c  5th  Will.  4, 
c.  23,  so  far  as  those  Acts  related  to  mortgagees  and 

(o)  It  was  decided,  In  re  Goddard,  i  Myl.  &  Keen,  95 ; 
In  re  Dearden^  3  Myl.  &  Keen,  508  ;  and  In  re  Stanley y  anlp, 
▼ol.  5,  p.  320,  that  the  heirs  of  mortgagees  were  not  within 
llth  Geo.  4,  &  I  Will.  4,  c.  60.  But  it  was  held,  Jn  re 
Stanleyy  ante^  vol.  7,  p.  1 70,  and  Ex  parte  Wkitton,  i  Keen,  378, 
Chat  they  were  within  that  Act  as  explained  by  the  4th  &l  5th 
Will.  4,  c.  33,  sect.  3. 

D  D  2 


1838. 


In  re 

WlXbON, 
In  re 
Gathorne. 
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OBT  iiBis :  ant  thai  lie  did  not  thiiik  it  was  intended 
•n  sm  dac  edfart:  and,  tberdbre,  be  would  cooboU 
'im  Masaar  of  tie  Baib  upoa  the  sabject. 


afd  Sjv.  V:c5-CaA3icELi.oa : — 

[  ism  ::Gii5ixIted  xbe  Jbaier  of  tie  Rolls  relatiTe  to  the 
r-jnsncnca  diat  oosbt  to  be  put  upon  the  3d  section  of 
rie  Jt  2d  Vict..c.M^  aad  his  Lordship  has  informed 
3xe  T32ic  tmi£  fecQon  was  not  intended  to  repeal  any  part 
jt  die  nr:  n:nner  AetSy  bat  that  those  Acts  are  to  be 
^josscneii  j  isc  1:$  befixe,  and  that  the  first-mentioned  Act 
::^  nDsoixeii  id  appiy  to  those  cases  only  which  it  expressly 
rrrrces  tr.  It  was  never  meant,  tbetefore,  that  sadii 
vTciKcrictJL'a  dboofci  be  pat  npon  it  as  would  prevent  the 
irrner  AJt^  ccm  apphring  to  the  case  of  an  infant  hat 

Tie  tirfrd  secdon  was  introdnced  into  the  Act  by 
Str  £L  Smgafftu  in  order  to  confine  its  application  te 
tscve  cases  which  are  expressly  mentioned  in  it. 

T&e  two  former  Acts  being  remedial  Acts,  I  bare 
always  thoosifat  that  it  would  have  been  better  origi- 
cally  ti>  have  ectostmed  them  liberally,  rather  than  en- 
oumSpr  them  with  explanatory  and  additional  enactments; 
and.  when  the  pic«t  difficalty  was  suggested  to  me,  it 
appeared  to  me  unreasonable  that  an  Act  which  wis 
meant  to  provide  fcr  cases  which  it  was  supposed  the 
former  Acts  omitted  to  provide  for,  should  receive  t 
cviistractico  narrowing  instead  of  extending  their 
operation.   In  Go/iurwe's  case,  therefore,  I  make  the 
cHder. 


If  -e 
S-kranasK 
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The  case  of  IVilson's  estate  was  this :  it  was  unceitain 
whether  the  person  who  was  the  mortgagee,  had  left  an 
heir:  and  Lord  Lan^dafe  thinks  that  though  it  is  not  with- 
in the  1st  8c  2d  Vict.,  c.  69,  yet  it  is  within  the  11th  Geo. 
4  and  1  Will.  4,  c.  60 :  and,  therefore,  I  make  the  or- 
der in  that  case  also.* 


1838. 

^  ^  p 

In  re 
WiLsoir, 
In  re 
Gathoehx. 


*  See  the  next  case. 


Ex  parte  FOLEY.  1838 : 

29th  November. 

All  the  trustees  of  a  settlement,  except  one,  being  nth  Geo,  ^^Sf 

dead,  a  deed  for  appointing  new  trustees  and  conveying  *  ^rusUe^^' 

the  trust  property  to  them,  was  executed  by  the  party   

empowered  to  appoint  the  new  trustees  :  but  the  surviv-  Where  a  person 

ing  trustee,  on  the  deed  being  tendered  to  him,  refused  under  nth" 

to  execute  it.    A  petition  was  thereupon  presented,  Geo.  4,  &  ist 

uuder  11  Geo.  4,  and  1  Will.  4,  c.  60,  s.  8,  praying  that  ^'  ® 

.  '        '      » r  J   o  convey  trust 

a  person  named  m  the  petition,  might  be  appomted,  in  property  in  the 
the  place  of  the  surviving  trustee,  to  convey  the  trust-  P^^ce  of  a  re- 
property  to  the  new  trustees.  it"irKeS- 

sary  that  he 

Mr.  Lefroy,  who  appeared  in  support  of  the  petition,  a^new  d^eed^^^ 
snid  that  a  doubt  was  entertained  as  to  whether  the  per-  citing  the  order, 
SOD  to  be  appointed  to  convey  the  property,  ought,  for  g^^f^^^^^" 
th^t  porpose,  to  execute  the  deed  that  had  been  ten-  tendered  to  the 
dered  to  the  survivinc^  trustee,  or  whether  he  ought  to  trustee,  and  it 

execute  a  new  deed,  reciting  the  order  made  on  the  peti-  ^nouia  oe  ex- 

.  pressed  m  the  at- 

tkm  and  indorsed  on  the  tendered  deed.  testation  clause, 

that  he  has  exe« 
cuted  it  in  the 

The  Vice-chancellor  said  that  all  that  was  necessary  placeof  thetrus- 
was  that  the  person  appointed  to  convey  the  property,  tee,  in  pursuance 

DD3  of  the  order. 


m  Ca^£S  15  CBA5CEKT. 


r.  JI  -lie  piiKS  if  3e  miuiii^ 


:iv^;  XAYLOR  t.  WELUXGTOX. 

^T"'  There 


— '  t.^  bill  .cct.  r.fiA  u  mjgngtMii  to  restnin  them  from 

^-zS^^^^i  s^azipcTie  Qgtairr  *rgrfcs  uid  inws  on  the  steel  nunv- 

bcen  oMa:B«d  hci:ir*ri  by  iLeir.    Tliree  of  the  Defsodants  had  aih 

J^'-^  fcor  de-  j^,  the  fouth  kid  Ml.    The  thm 

««re  ci>'fAft-  Defe&iants  thsit  nu  aKvmd,  now  morral  to  dissoife 

mt%  to  restrain  ti|^  iDjuDcti'Xi  as  aeaiuft  the  fiw. 
it^em  from  d^crg 

;kni  act  jofr»t: V.         %.     .     ,  ^  , 

'I  hrte  of  tlie'         ^' Jacob,  in  support  of  the  mocioo. 

Def<:iidaDti  lad 

»n9i^m6,  b-jt  Mr.  Kmight,  for  the  Plaintiff;  ooQ tended  that  he  wiB 

riot  '^cldlj^t  affidavits  in  opposition  to  the  motiaii; 

the  PUinti^  as  the  Defendants  were  co-partners  and  the  injonctioQ 

datui  ^^"^'"^                         ^  •<^*  jointly.    He  dtfd 

tfon\aTin^^  Kerthawr.  Mathews  (a\  where  Lord  fZdbn,  C.  said: 

the  three,  to  It  is  enough  to  say  that  Briffffshms  not  answered ;  and 

diMtAvt  the  III-        answer  of  one  Defendant  most,  on  the  argument  oft 

junction  against  '  ^ 

the  four.  motion  like  this,  be  regarded,  merely,  as  an  affidarit, 

when  there  is  another  material  Defendant  who  has  not 

answered." 

Mr.  Jacob  said  that  tlie  distinction  between  that  ctse 
and  the  present,  was  obvious ;  for,  there,  the  Plaintiff 


y^a)  I  Ruts.  3(>i. 
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was  moving  against  the  Defendant  who  bad  not  answered 
as  well  as  against  the  Defendant  who  had  answered,  and, 
therefore,  the  former  was  before  the  Court  and  was  a 
party  to  the  motion,  and,  consequently,  it  was  clear  that 
the  affidavit  might  be  read  against  him ;  but,  in  this 
case,  the  motion  was  made  by  the  three  Defendants  who 
had  answered  ;  and  the  fourth,  who  had  not  answered, 
was  not  a  party  to  it. 

The  Vke-Ckancellor  ruled  that  the  Plaintiff  was  en- 
titled to  read  the  affidavits  as  against  a  motion  to  dis- 
solve the  joint  injunction. 


1B37. 

y 

Naylor 

V. 

Wellington. 


SUSANNAH  JONES  v.  ROBERTS. 

In  1835,  Edward  Jones,  the  Plaintiff's  solicitor,  em- 
ployed Messrs.  H.  Jones  ^  J.  Fay,  of  Ruthin^  in  Den- 
bighshire,  solicitors,  as  his  country  agents  in  this  cause. 
In  the  course  of  the  cause,  Jones  ^  Fay  received,  from 
the  Defendants,  250  /.  on  E.  Joneses  account,  and,  out 
of  that  sum,  they  retained  70/.  on  account  of  their  bill  of 
coats  for  business  in  the  cause  done  for  E.  Jones.  On 
the  3d  of  January  1837,  Jone$  S5  Fay  delivered  their  bill 
to  E.  Jones ;  and,  on  the  30th  of  that  month,  he  ob- 
tained an  order,  in  the  cause,  that  it  might  be  referred 
to  the  Master,  on  receimng  proof  of  payment  or  tender 
by  him,  to  Jones  ^  Fay,  of  73/.  As.  Sd.,  the  amount  of 
their  bill,  to  tax  the  same  as  between  solicitor  and  client. 
This  order  was  made  on  an  ex  parte  motion,  supported 
by  an  affidavit  stating  as  above,  and  adding  that  E. 
Jones  was  ready  to  pay,  to  Jones  ^  Fay,  the  remaining 
Zl.4s.Sd.  of  their  bill. 

D  D  4 


1837: 
98th  April. 

«^  - 

Solicitor* 

Agent. 
Taxation. 

This  Court  has 
jurisdiction  to 
order  an  agent's 
bill  to  be  taxed, 
on  the  applica- 
tion of  the  soli- 
citor who  em- 
ployed him,  on 
the  latter  pay- 
in>^  the  amount 
of  the  bill  inlo 
Court. 
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Jones  tf  Fay  now  moved  to  discharge  that  order. 

Mr.  Jacob  for  Jones  is  Fay : 

The  order  is  irregular  on  four  grounds  :  first,  it  wis 
obtained,  not  by  the  Plaintiff,  but  by  her  solicitor :  ae- 
condly^  it  is  an  order  for  the  taxation  of  an  agent's  hill: 
thirdly^  it  ought  to  have  been  made,  if  at  all,  on  special 
motion  and  on  payment  of  the  money  ioto  Court: 
fourthly,  it  is  an  order  for  the  taxation  of  an  agent's  bill, 
as  between  solicitor  and  client. 

The  first  statute  relating  to  the  taxation  of  solicitors' 
bills,  is  2  Geo.  2,  c.  23.  Subsequently  to  that  another 
statute  (12  Geo.  2,  c.  13,)  was  passed,  which  enacts  thai 
the  former  statute  "  shall  not  extend  to  any  bill  of  fees, 
charges  and  disbursements  that  are  now  or  shall  here- 
after become  due  from  any  attorney  or  solicitor  to  any 
other  attorney  or  solicitor  or  clerk  in  Court,  but  that 
every  such  attorney,  solicitor  or  clerk  in  Court  may  use 
such  remedies  for  the  recovery  of  his  fees,  charges  and 
disbursements  against  such  other  attorney  or  soUcitor, 
as  he  might  have  done  before  the  making  of  the  said 
Act."  In  the  earliest  cases,  it  was  laid  down  that  an 
agent's  bill  could  not  be  taxed  :  afterwards  however  it 
was  decided  that  the  Courts  might,  under  their  general 
jurisdiction  over  solicitors  and  attornies,  order  an  agent's 
bill  to  be  taxed,  but  not  without  payment  of  the  amount 
of  the  bill  into  Court.  The  tendency  of  the  late  cases 
has  been  to  narrow  the  limits  within  which  the  jurisdic- 
tion of  the  Courts  over  solicitors  and  attornies,  is  to  be 
exercised  with  respect  to  money  matters ;  and  it  is  now 
held  that  an  agent's  bill  cannot  be  taxed.  In  Lees  v, 
Nuttoll  {a)  the  point  was  raised,  but,  as  the  order  was 

{a)  a  Myl.  &  Keen,  Q84. 


1837. 

V 

.lONBS 
V. 

Huberts. 
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discharged,  it  was  not  necessary  to  decide  it:  besides, 
in  that  case,  the  solicitor  was  the  Defendant  in  the  cause. 
The  question  came,  distinctly,  before  the  Court  of  Com- 
mon Pleas  in  Weymouth  v.  Knipe  (6)  :  and  the  Judges 
of  that  Court  were  of  opinion  that  the  only  authority 
possessed  by  them  for  ordering  the  taxation  of  an  attor- 
ney's bill,  was  conferred  by  statute ;  and  that,  as  the 
6th  section  of  12  Geo.  2,  c.  13,  had  expressly  exempt- 
ed agents'  bills  from  the  operation  of  the  former  statute 
of  2  Geo.  2,  c.  23,  s.  23,  they  had  no  power  to  refer 
those  bills  to  the  prothonotary  for  taxation. 

Under  the  order  now  sought  to  be  discharged,  the 
Master  has  no  power  to  commence  the  taxation,  until  he 
has  received  proof  of  payment  or  tender  of  the  3  /.  4*.  8  d, ; 
but  he  is  to  receive  that  proof  in  the  absence  of  the 
other  party,  and  then  he  is  to  issue  his  warrant.  The 
order  is  so  plainly  erroneous  in  this  respect,  that,  if  this 
were  the  only  objection  to  it,  it  ought  to  be  discharged. 

Mr.  Knight  and  Mr.  Ayr  ton  in  support  of  the 
order: 

The  mere  circumstance  that  the  order  was  not  pro. 
perly  obtained  ex  parte,  will  not  induce  the  Court  to 
discharge  it.    Howell  v.  Edmunds  (c). 

This  Court  has  been  long  in  the  habit  of  exercising  a 
jurisdiction  with  respect  to  the  taxation  of  bills  of  costs, 
independent  of  the  statute ;  and  it  has  never  hesitated 
to  exercise  that  jurisdiction,  in  a  case  between  solicitor 
and  agent,  relating  to  business  done  in  this  Court. 
Notwithstanding  what  is  said  in  Weymouth  v.  Knipe, 
this  Court  does  exercise  a  power  not  given  by  the  sta- 


1837. 

^  V  ' 

Jones 
Roberts. 


ib)  3  Ring.  New  Cases,  387. 


(c)  4  Russ.  67. 
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itr-  Cmii     Cirus^  £ ^  Cmrao' w.  Hmke  {€).  The 

'  rnoaer,      a*  ns^^  «  Mtft  id  hm  bill, 

^"'J**       bri^  tr»aK  n^^m  :^  sndfile  of /•  tv  Borkr  ( /). 

bkll  K  k  rerE^  aoi  M  dK  i  Hid  k  k  headed 
as  Mil :  ui.  :f  it  cunx  be  taxed,  tbeB  EdmmrdJmi 
vui  be  to  k&ve       bul  <if  easts  tued  by  hit 

cfaost,  ud  wilibftTe»  f«j,ioiniaeBDl%tiiefidIaiiioiiiit 
tbeir  biiL 

The  Vxce-Cha>c£LU>k: — 

For  a  series  of  yesR,  it  hss  been  the  estsbiuhed  pnc- 
tice  of  thift  Court,  to  direct  the  tSYatinn  of  an  agent's 
IhU,  on  the  application  of  the  ficdidtor  who  employed 
Yam.  That  pnctioe  was  recognised,  as  estaUished,  bj 
Lord  Tkwrhw^  in  the  case  of  Corner  t.  Hake  in  1789; 
and  it  is  plain,  from  the  mode  in  wUdi  Lord  JEUm 
treato  the  subject  in  0$tk  CArurioa,  that,  m  Ids 
opinion,  it  was  the  undoubted  practice  of  this  Court  to 
direct  the  taxation  of  an  agent's  bilL  If  then  I  find 
that  this  practice  has  prevailed  in  this  Court,  for  a  long 
series  of  years,  it  appears  to  me  that  I  am  bound  to 
adopt  and  follow  it,  notwithstanding  the  opinion  ex- 
pressed by  the  Judges  of  the  Court  of  Common  Pleas  in 
Weymouth  v.  Knipe. 

The  only  question  then  is  whether  the  order  sought  to 
be  discharged,  is  wrong  on  the  face  of  it,  inasmuch  as 
it  leaves  the  Master  at  liberty  to  receive  proof  of  the 
payment  or  tender  of  the  3/.  45.  8d^.,  in  the  absence  of 
the  party  whose  bill  was  to  be  the  subject  of  the  taxa- 
tion. Now  I  cannot  but  think  that  the  order  is  errone- 
ous in  this  respect;  and,  consequently,  it  must  be 
discharged  with  costs. 


(d)  1  Turn.  &  lUiss.  324.        (/)  Ante^  vol.  6,  p.  476. 

(O  '2,  Cox,  173. 
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Edward  Jones  afterwards  presented  a  petition^  which 
was  intituled  in  the  cause  and  also  in  the  matter  of 
Messrs.  Jones  ^  Fay ;  and^  after  stating,  amongst  other 
things,  that,  on  the  28th  of  April  last,  the  petitioner  ten- 
dered the  3/.  4«.  8cf.  to  the  town-agent  of  Jones  is  Fay 
for  their  use,  it  prayed  that  such  tender  might,  under 
the  circumstances  stated  in  the  petition,  be  deemed  to 
be  a  good  and  sufficient  equitable  tender  to  Jones  ^  Fay ; 
or,  in  case  the  Court  should  judge  otherwise,  then  that, 
on  the  petitioner  bringing  the  dZ.  8d  into  Court,  it 
might  be  referred  to  the  Master  to  tax  Jones  Ss  Fay's 
bilL 

Mr.  Knight  and  Mr.  Ayr  ton  for  the  petitioner,  relied 
OD  Binsted  y.  Barefoot  (a),  in  which  an  order  was  made 
by  the  M.  R.,  on  the  6th  of  December  1746  for  the  tax- 
ation of  an  agent's  bill ;  and,  on  the  17th  of  July  1746 
Lord  Hardvncke  C.  refused  to  discharge  the  order.  They 
cited  also  Comer  v.  Hahe^  Ostk  v.  Christian,  Lees  v. 
Nuttall,  and  In  re  Barker. 

Mr.  Jacob  and  Mr.  Edwards,  for  Jones  ^  Fay,  said 
that  the  report  of  Comer  v.  Hake  was  erroneous  (ft),  and 
that  Dickens's  report  of  Binsted  v.  Barefoot  and  the 
entry  of  that  case  in  Reg.  Lib.  were  at  variance  with 
each  other :  that  Ostle  y.  Christian  and  Lees  v.  Nuttall 
were  distinct  authorities  that  an  order  for  taxing  an 
agent's  bill,  could  not  be  obtained  without  bringing  the 
amount  of  the  bill  into  Court :  but  that,  in  Paget  v. 
Nicholson  (c),  and  Binsted  v.  Barefoot,  the  amount  of 
the  bill  was  not  directed  to  be  paid  into  Court.  They 
cited  also  Wildbore  v.  Bryan  (d)  and  Weymouth  v. 
Knipe. 

(a)  1   Dick.  112.      See       (c)  Beam.  Costs,  361. 
Beam.  Costs,  306,  307.  {d)  8  Pri.  677. 

(A)  See  Beam.  Costs,  308. 
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The  Vice-Chancellob 
If  I  findy  from  a  aeries  of  ordeni  and  from  the  opbiooi 
eicpreased  by  Judges  in  this  Court,  that  it  is  the  practice 
of  the  Court  to  interfere  in  cases  like  the  present,  mj 
opinion  is  that  I  am  bound  by  what  has  taken  phee 
here ;  and  that  it  is  of  little  importance  to  inquire  how 
the  jurisdiction  was  first  assumed. 

Now  we  have,  first,  the  order  made  by  the  Master  pf 
the  Rails  in  1745 ;  and  then,  in  1740,  an  attempt  was 
made,  before  Lord  Hardwiche,  to  discharge  that  oidtf, 
but  the  attempt  did  not  succeed.  That,  therefore,  wsf 
a  recognition,  by  Lord  Hardwichs^  that  the  order  at  the 
Rolls,  was  right.  Then,  setting  aside  the  case  befaie 
Lord  ThurloWf  which  seems  to  be  incorrectly  reported, 
we  find  Lord  Eldon  stating,  in  Ostle  v.  Christian^  thit 
a  solicitor  cannot  obtain  the  taxation  of  his  agent's  bill, 
without  bringing  the  amount  into  Court.  It  wbuldtiaVe 
been  quite  frivolous  for  that  great  Judge  so  to  staler 
if  his  opinion  had  been  that  the  bill  could  not  be  taxed; 
whether  the  money  was  brought  into  Cociit  ornot  We^ 
ai«,  therefore,  warranted  in  concluding  that  it  was  his 
Lordship's  opinion,  in  the  abstract,  that  the  Court  had 
jurisdiction,  on  the  application  of  a  soUcitor,  to  tax  his 
agent's  bill.  Then,  in  Lees  v.  Nuttall,  the  latter  part  of 
the  judgment  of  the  present  Lord  Chancellor  wheo 
Master  of  the  Rolls,  necessarily  shows  that  it  was  his 
Lordship's  opinion  that  this  Court  had  jurisdiction  to 
direct  an  agent's  bill  to  be  taxed  on  the  application  of 
the  solicitor,  provided  the  amount  of  the  bill  was  brought 
into  Court:  and  his  Lordship  discharged  the  order  in 
that  case,  not  on  the  ground  that  the  Court  had  no  ju- 
risdiction, but  on  the  special  circumstances  and  merits 
of  the  case.  That  opinion,  unquestionably,  binds 
me. 
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I  can  easily  understand  that  this  Court  might  have  1838. 
assumed  a  larger  jurisdiction  than  the  courts  of  common 
law ;  as  it  has  often  taken  the  lead  and  suggested  to 
the  l^islature  what  ought  to  be  done.  As,  for  instance,  Roberts 
in  cases  of  set  off  and  of  landlords  taking  advantage  of 
breaches  of  covenants  for  payment  of  rent,  this  Court 
did  interfere  long  before  there  was  any  statutory  inter- 
ference. It  is  I'easonable,  therefore^  to  suppose  that, 
before  either  of  the  statutes  of  Geo.  2  were  passed,  this 
Court  had  the  jurisdiction  which  it  is  now  called  upon 
to  exercise:  and  there  is  nothing,  in  either  of  those 
statutes,  to  take  away  that  jurisdiction.  When  the 
Court  says  that  the  taxation  is  to  take  place  on  the 
amount  of  the  bill  being  brought  into  Court,  it  is  taking 
a  course  which  is  quite  independent  of  either  of  the 
statutes. 

I  am  of  opinion,  therefore,  that  the  jurisdiction  does 
exist;  and,  consequently,  on  payment  or  tender  to 
fVilliamt  the  town-agent  of  Messrs.  Jones  ^  Fay, 
of  the  amount  of  the  bill  remaining  unpaid,  (such  pay- 
ment or  tender  to  be  verified  by  affidavit)  let  the  bill 
he  taxed,  and  reserve  costs. 
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la.ir: 

Hfi  May. 


CHILLDkGWOBTH  b.  GHUUSGWOKIH. 


By 

t'wjf.  sTOonrl  at  3i'(flRwtai  in  5«myv  wick 

A.  afpii€«i  to  B.  '^^^^^^  tbmca  by  IVtAEoi  CUBiaff iL«pfl,  i 

to  Itnd  h/m  to  hrm,  foe  61  Tnrf,  ftcxn  Ou istuuis-dxy  IMI,  at  tte 

4ix/.<»iiiort-  pnttcf  IS/.:  aad,  br  nodier  Bdotee  oftlie  ^ 

srajre  ot  certain  ^ 

Ieaii«h#>Id  Aagnst  anoCiier  piece  of  srovna  «t  tke 


hiO<i.4eii;  but  B.  pbce,  together  with  the  two  wif  niiiai  i  eovcDanted  to 
Jiij.'ttJlNh"  CmSmfmrnFti,  wm  demM  H 

v#  ,  in  cor^uier-  him,  for  the  fame  term^  at  the  lent  of  11  /.  8  jl 

ation  of  the 

grant  to  /j,  two  ^  iQoentare  of  the  8th  of  Febnaij  1812,  after 

annuities  of  31 /.  mrrting  the  two  fenner  indentureSp  and  that  Roiet 
f^lJZ^l^  /TEiA^,  since  deceased,  had  agreed,  with  CMOmt 
nuinf;  out  of  the  vrarth.  Tor  the  purchase  of  an  annual  rent-cfaaige  cf 

houM:;.  Held  21  for  40  vears  from  the  Mdi  of  Deconber  tha  lut, 
t^iat  the  uan»-         ,  •  ,  .     .  -    ,       .  * 

action  waa  secured  upon  and  issuing  out  of  the  piece  of 

ujuriouA.  ^und  demised  by  the  first  indenture  and  die  metfaagg 

and  buildings  thereon  erected,  and  also  far  the  piff- 
chase  of  a  like  rent-charge  of  21  /.  for  the  same  tern, 
to  be  secured  npon  and  issuing  oat  of  the  piece  of 
ground  demised  by  the  second  mdenture  and  the  mes- 
suages or  tenements,  erections  and  buiMings  since 
erected  thereon ;  and  that  the  said  respectiTe  annuitiei 
should  be  so  granted  at  the  price  or  sum  of  400/.: 
ChiUinffworth,  in  consideration  of  the  400  /.  paid  to  hm 
by  Fisher,  granted  to  Fisher,  his  executors^  Sc^  fcr 
the  term  of  40  years,  to  be  computed  fit>m  the  25th  of 
December  then  last,  two  several  annual  lent-ehaigca  or 
yearly  sums  of  21  /.  each,  to  be  issuing  and  payable  oat 
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of,  and  charged  and  chargeable  upon  the  several  and 
respective  pieces  of  ground,  messuages  and  premises 
demised  by  the  indentures  of  lease  respectively,  that  is 
to  say,  the  first-mentioned  rent-charge  of  21/.,  to  be 
issuing  out  of  and  charged  upon  the  premises  comprised 
in  the  first-mentioned  indenture  of  lease,  and  the  second 
rent-charge  of  21  /.,  to  be  issuing  out  of  and  charged 
upon  the  premises  comprised  in  the  secondly-mentioned 
indenture  of  lease :  To  hold  the  annuities,  from  the  26th 
day  of  December  then  last,  for  the  term  of  40  years,  the 
first  payment  thereof  to  be  made  on  the  26th  of  March 
then  next:  and  ChUlingworth  thereby  covenanted  for 
payment  of  the  annuities,  and  demised  the  leasehold 
premises,  to  a  trustee,  for  40  years  and  a  half  from  the 
26th  of  December  then  last,  upon  certain  trusts  for 
further  securing  the  annuities. 

ChUlingworth  died  in  1820.  The  annuities  were  paid 
daring  his  life-time ;  and,  after  his  death,  his  widow 
and  executrix  continued  to  pay  them  until  the  29th  of 
September  1821. 

The  present  suit  was  instituted  for  the  administration 
of  ChiUingworiKB  estate :  and  the  usual  decree,  in  such 
a  case,  having  been  made,  the  Master j  after  reporting  as 
above,  found,  by  the  affidavit  of  the  grantor's  son,  that 
he  was  present  at  an  interview  which  took  place  in  or  a 
little  prior  to  February  1812,  between  the  grantor  and 
Fisher,  and  that  the  grantor  then  applied  to  Fisher  to 
leod  him  400  by  way  of  mortgage  upon  some  lease- 
hold property  of  the  grantor,  which  Fisher  declined  to 
do,  and  that,  thereupon,  the  grantor  asked  Fisher  if  he 
would  lend  the  400/.  by  way  of  annuity,  to  which 
Fisher  replied  that  he  had  no  objection  to  lend  the  400/. 
at  an  interest  of  10  guineas  per  ceat.  per  annum :  that  it 
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was  then  agreed  that  Mr.  LiUey,  a  solicitor,  who  wis 
concerned  for  Fisher,  should  draw  up  the  necessary 
securities :  that  the  deponent  was  afterwards  infixmed, 
by  Fisher,  that  LUley  had  advised  Fisher  that,  inasmock 
as  the  annuity  might  be  paid  off  on  notice,  it  would  he 
better  to  do  it  by  way  of  rent-charge  for  40  years,  at  40 
guineas  per  annum  :  that  this  plan  was  acceded  to  by  the 
grantor,  and  it  was  agreed  that  he  should  secure,  to 
Fisher,  the  interest  of  10  guineas  per  cent,  per  annum, 
on  the  400  /.  to  be  so  advanced  and  lent  by  Fisher, 
upon  the  leasehold  premises  at  Newington,  and  that  the 
necessary  deeds  should  be  prepared  by  UUey,  and  tbtt 
thereupon  the  deed  of  the  8th  of  February  1813  wis 
prepared  and  executed.  The  Master  further  found  that 
the  deponent  positively  stated  that  the  transacdon  was, 
bona  fide,  a  loan  of  money,  the  repayment  of  which  wai 
to  be  secured  by  a  chaige  of  10  guineas  per  cent,  per 
annum  for  40  years. 

The  Master  then  found,  by  the  affidavit  of  Lillmf,  that 
Lilley  had  read  tlie  former  affidavit,  and  that,  from  the 
length  of  time  which  had  elapsed  since  the  transactions 
therein  mentioned  took  place,  he  had  no  recollection  of 
the  circumstances,  or  of  any  communication  made  to  him, 
by  Fisher,  as  to  advancing  any  money  to  the  grantor 
by  way  of  mortgage  at  five  per  cent,  per  annum,  or  ou 
annuity  at  10  /.  10  5.  per  cent,  per  annum,  or  relating  to 
the  purchase  made,  by  Fisher,  of  two  rent-charges  of 
21  /.  each,  for  40  years,  except  as  in  the  deed  of  the  8tk 
of  February  1812  mentioned:  thatZii/ey  had  perused  the 
draft  of  the  deed,  and  also  the  deed  itself  by  which  the 
rent-charges  were  made  payable,  and  that  neither  the 
draft  nor  the  deed  showed  any  alteration,  so  as  to  in- 
duce the  belief  that  any  other  contract  had  been  origi- 
nally entered  into,  between  the  grantor  and  Fisher,  than 
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that  which  afterwards  took  effect  on  the  execution  of  the 
deed :  that  Lilley  further  stated  that  the  deed  did  not 
contain  or  imply  any  contract,  between  the  parties,  that 
the  same  was  a  loan  of  money  at  10  /.  10  5.  per  cent,  per 
annum,  so  that  the  principal  money  then  advanced 
should  be,  either  directly  or  indirectly,  repaid;  and 
that,  although  the  annual  payment  to  be  made  to  Fisher, 
was  at  the  rate  of  10/.  10  s.  per  cent,  per  annum,  yet 
the  principal  money  advanced,  was  not  to  be  returned, 
but  the  transaction  was  intended  to  be  a  bond  Jide  pur- 
chase of  the  two  rent-charges  of  21  and  21  /.  for  40 
years,  as  therein  mentioned,  and  was  so  understood,  as 
he  believed,  both  by  Fisher  and  by  the  grantor. 

The  Master  ultimately  found  that  588/.  were  due,  to 
Fisher*8  executors,  for  56  quarterly  payments  of  the  two 
annuities,  from  the  24th  of  June  1821,  to  the  24th  of 
June  1B36. 

The  Plaintiff  excepted  to  the  report,  insisting  that  the 
Master  ought  to  have  found  that  nothing  was  due  in 
respect  of  either  of  the  rent-charges. 

Mr.  Knight,  Mr.  3foore,W[id  Mr.  Girdlestone,  in  sup- 
port of  the  exception. 

The  question  is  whether  the  transaction  between 
Chillinffworth,  the  father,  and  Fisher,  was  not  usurious. 
The  price  paid  by  Chillinffworth,  was  400  /. ;  and  he 
purchased  for  it,  a  sum  certain  of  1,680  /. :  but  that  sum 
was  thrown  over  a  space  of  40  years,  at  the  rate  of  42  /. 
a  year.  There  was  no  risk  or  contingency  in  the  transac* 
tion.  In  Doe  v.  Oooch  (a),  Bayley,  J.  is  reported  to  have 

(fl)  3  Barn.  &  Aid.  664. 
Vol.  VIII.  E  E 
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said  :  In  that  case  the  principal  is  in  hazard  from  the 
uncertain  duration  of  life.  Here  it  is  in  the  nature  of 
an  annuity  for  years ;  and  there  is  no  case  in  which  such 
an  annuity  has  been  held  not  to  be  usurious,  where,  oq 
calculation^  it  appeared  that  more  than  the  prindptl, 
together  with  legal  interest^  is  to  be  received." 

In  the  affidavit  made  by  Chillinfftoorthf  the  son,  there 
is  a  positive  statement  that  the  original  negotiation  was 
for  a  loan  of  400/.,  to  be  secured,  by  way  of  mortgage, 
on  the  property  out  of  which  the  annuity  was  after- 
wards granted.    Fereday  v.  Wightwick{b). 

Mr.  Campbell y  in  support  of  the  report : 

The  transaction  in  question  is  perfectly  unimpeachable. 
The  deed  of  February  1812  recites  that  Fisher  had  coo- 
tracted  with  Chillingwortk,  the  father,  for  the  purchase 
of  a  rent-charge  of  21 1,  for  forty  years,  to  be  secured 
upon  and  issuing  out  of  the  premises  demised  by  the 
first  indenture  of  lease,  and  also  for  the  purchase  of  alike 
rent-charge  of  21  /,  for  a  like  term  of  40  years,  to  be  se- 
cured upon  and  issuing  out  of  the  premises  demised  by 
the  second  indenture  of  lease,  and  that  those  aimuities 
should  be  granted  at  the  price  of  400/. ;  and  then  CiU- 
lingworth  grants  the  two  annuities,  to  Fisher,  to  be  issu- 
ing out  of  the  leasehold  premises :  and  the  only  core- 
nant  is  the  usual  covenant  to  pay  the  annuities. 

The  statute  against  usury  has  no  bearing  on  the  present 
case.  The  language  of  that  statute  shows  that  it  does  not 
apply  to  a  case  where  there  is  no  loan,  and  money  is  not 
forborne.    How  can  money  be  forl>ome,  where  it  is  not 
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to  be  returned  at  all  Where  the  negotiation  is  for  the 
purchase  of  an  annuity,  the  getting  a  good  bargain,  does 
not  make  the  transaction  usurious ;  and  all  that  can  be 
said  with  respect  to  this  transaction,  is  that  it  is  a  good 
bargain.  The  annuities  are  charged  on  three  houses  of 
no  great  value ;  and  the  security  is  wearing  out.  The 
principal,  therefore,  is  put  in  hazard. 

The  proposition  laid  down  by  Baj/ley,  J.,  in  Doe  v. 
Gooch,  is  opposed  both  by  earlier  and  later  authorities. 
In  Symondsy.  Cocherill  (c),  a  rent-charge  of  20/.  a  year 
for  eight  years,  was  gi-anted  for  100/. ;  and  the  reporter 
adds  this  note  :  "  And  this  difference  was  agreed  by  the 
Court.  I  f  the  original  contract  was  to  have  a  rent-charge, 
as  in  our  case,  that  is  not  usury  but  a  good  bargain  and 
pennyworth.*'  The  next  authority  is  Tanfield  v. 
Finch  {d).  There  666/.  were  given  for  an  annuity  of 
120/,  for  23  years;  and,  afterwards,  the  grantor,  for 
the  assurance  of  the  annuity,  infeofied  the  grantee,  of 
land  worth  100/.  a  year,  upon  condition  that,  if  the 
money  were  not  paid,  it  should  be  to  the  use  of  the 
grantee  in  fee.  And  all  the  Judges  held  that  it  was  no 
usury,  for  the  mortgage  was  only  for  the  assurance  of 
the  annuity.  And,  at  the  end  of  the  case,  there  is  the 
following  note  :  "  In  Doctor  Goad^s  case,  Trin.  19  Eliz. 
in  the  Exchequer,  in  an  information  for  usury,  Popkam 
and  Plowden  held  that,  if  a  man  giveth  100/.  for  an  an- 
nuity of  20/.  per  annum,  this  is  not  usury  ;  for  he  shall 
never  have  his  stock  of  100  /.  again."  In  Fuller's  case  (e) 
it  was  held  that  if  one  give  300/.  to  another,  to  have  an 
annuity  of  50 /.  assured  to  him  for  100  years,  if  he,  his 
wife  and  four  of  his  children  so  long  shall  live,  this  is 
not  within  the  statute  of  usury.    The  next  case  is  The 

(c)  Noy.  153.  ((/)  Cro.  Eliz.  27. 

(e)  4  r^on.  308. 

E  E  2 
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TTie  case  Doe  r.  Gcoek  is  differecl,  id  its  ciicn- 
itances^  from  the  present.  The  instniiiieiits  br  which  the 
trarifiaction  uas  carried  into  effect,  vere  m  dkgiuie  ii 
order  to  hide  the  real  object  of  the  partiea;*  which  wait 
loan ;  and,  besides,  there  was  a  clause  of  repurchase: 
and  Lord  Tenttrdeny  C.  J.,  in  his  judgmcDt,  uses  the 
folloning  words:  ''Under  the  terms  of  the  agreemeotp 
I  thought  that  Hammond  would,  necessarily,  be  com- 
pelled to  repurchase/'    Consequently  the  annuity  iras 


(/)  ^  Levinz,  7. 
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given  for  money  forborne,  and  the  transaction,  was, 
therefore,  usurious.  In  Feredayy.  Wiffhtwick,  4,000/. 
were  paid  for  an  annuity  of  664/.  ISs.  for  11  i  years; 
and  promissory  notes  were  given  for  securing  the  half- 
yearly  payments  of  the  annuity ;  and  it  appeared  that 
those  payments  would  amount  to  4,000/.  with  interest  at 
Dearly  12/.  per  cent  per  annum.  The  judgment  of  Sir  J. 
Leach,  M.  R.,i8  very  short;  and,  in  the  commencement 
of  it.  His  Honor  expresses  his  intention  to  disregard  the 
old  cases  that  had  been  cited.  That  case  has  not  been 
followed.  The  only  case  that  has  since  occurred,  is 
Ferguson  v.  Sprang.  I  have,  therefore,  in  my  favour 
all  the  old  cases  and  also  the  latest  case,  which  re-esta- 
blishes the  authority  of  the  old  cases  against  the  decision 
of  Sir  J.  Leach. 

W.  Chillingworth^  the  father,  died  in  1820.  He  paid 
the  annuities  during  his  life ;  and,  after  his  death,  his 
widow  and  executrix  continued  to  pay  them.  From 
1812  until  1835  (when  the  bill  in  this  suit  was  filed)  no 
attempt  was  made  to  impeach  the  transaction  :  and  now 
it  is  attempted  to  be  impeached  on  the  recollection  of 
Chillinffworth,  the  son,  of  a  conversation  which,  he  says, 
he  was  present  at  between  his  father  and  the  grantee,  in 
or  before  February  1812.  It  appears,  however,  from 
lAUeff^  affidavit,  that  the  transaction  was,  in  reality,  such 
as  it  appears  on  the  face  of  the  deed ;  and,  that  being 
80y  it  is  wholly  unimpeachable.  At  all  events,  this 
Court  will  not  annul  a  contract  under  seal,  upon  loose 
evidence  of  a  conversation  that  took  place  25  years  ago^ 

The  Vice-Chancellor: — 
In  the  case  of  Ferguson  v.  Sprang ^  which  came  before 
the  Court  of  K.  B.  on  demurrer.  Lord  Denman,  C.  J says, 
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Tbe  qces^xn  in  thk  cise.  »  vixther  it  cn^lit  doH  to 
fa^ve  been  pl»4i^  fhat  this  w  &  i2«Bnav  cuUict 
To  t>.s:  jx/iiit  the  ^s-'JziijeKi  £«nsdL  M-  R  •  in  fened^ 
T.  Wiyhtit  icky  i*  BO  mcilKjfitT.  The  M^fr  tie  Rdb 
mzj  hare  acted  m  tbe  c&pAcitT  of  &  ccurt  azid  of  a  jmy 
also.  If  the  nature  of  tbe  tnnsftctxn  is  equirocal,  «e 
caimoty  fitting  as  a  ccwt  of  law,  detefsuoe  tbat  the 
transaction  h  usarions.  It  appears  to  me  that  Ibis  deed 
is  not,  GO  tbe  face  of  it,  iieoes«anlT  toiiL  WhiAer  or 
not  it  i<  a  cloak  for  osarr,  depends  upoo  vbetber  the 
money  to  be  paid  will  exceed  5/.  per  cent,  npoo  the 
sum  advanced  ;  and  it  is  too  mucb  for  die  Cowl  to  take 
upon  itself  that  inquirr,  and  to  say  that  tbe  transactioo 
IF,  at  all  erents,  asurioos.*'  And  Mr.  Justice  TawMimi 
6ay«:  'Mt  is  diiGcult  for  us  to  say  by  bow  much  tlus 
re^enation  of  20/.  a  year  for  60  years,  will  exceed  the 
amount  of  the  principal  and  interest  at  5  /.  per  cent.  We 
cannot  compute  it.  It  is  too  difficult  m  question  for  tbe 
Court  to  take  judicial  notice  of.  If  this  was  a  questioB 
whether  ten  was  more  than  fire,  or  that  two  and  tiro 
made  four,  the  Court  would  take  judicial  notice  of  it. 
Mere  the  question  depends  on  a  difficult  calculation,  and 
ought  therefore  to  be  inquired  into  by  a  jnry.*  No 
rule,  however,  is  laid  down  by  which  one  is  to  detemune 
whether  a  proposition  in  arithmetic  is  difficult  or  not: 
and,  in  my  opinion,  it  is  not  necessary  to  ascertain  hj 
how  much  the  payments  of  an  annuity  for  any  giYca 
number  of  years,  will  exceed  the  principal  money  paid 
with  interest  on  it  at  five  per  cent.,  if  we  see  that  it  wiD 
exceed  it.  In  this  case  it  is  sufficiently  clear  that  there 
would  be  a  considerable  excess ;  for  the  principal  sum 
of  400/.  with  interest  at  five  per  cent,  for  40  yean, 
would  amount  to  1 ,200/.  only :  and  40  guineas  a  year  for 
the  same  time,  would  amount  to  1,680/. 
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What  the  Lord  Chief  Justice  says  in  Ferguson  v. 
Sprang,  contains  the  pith  of  the  case,  namely,  that  the 
JIf aster  of  the  Molls  sat  as  a  jury  as  well  as  a  judge,  as 
I  do. 

Ckillingworth,  the  son,  in  his  affidavit,  swears  that 
the  original  application  was  for  a  loan,  and  that  it  was 
an  after  thought  to  turn  it  into  an  annuity ;  and  Lilley 
does  not  contradict  what  Ckillingworth  speaks  of.  He 
says  only  that  he  has  no  recollection  of  the  circumstances 
of  the  transaction :  therefore,  I  must  take  what  Chil- 
lingworth  says,  to  be  true :  and,  consequently,  I  shall 
allow  the  exception. 


1837. 
'  ^  ^ 

Chillino- 

WOKTH 

Chilling- 
worth. 


TAYLOR  V.  The  ATTORNEY-GENERAL.  ;,^37 : 

5th  May. 


The  Island  of  Cape  Breton  is  separated  from  Nova  Construction. 

Scotia  by  a  strait  which,  at  one  part  of  it,  is  not  more  Crown  Grant. 

than  a  les^e  broad ;  and,  prior  to  1784,  they  formed  ^  lease  granted 

one  colony.    But,  in  that  year,  the  island  was,  for  the  by  the  Crown  of 

purposes  of  government,  separated  from  the  main  land  ;  pr^IJince^of  ^  ^ 

and  that  separation  continued  until  1820.    In  1788  his  Nova  Scotia, 

late  Majesty  King  George  the  Third  intended  to  make  a  ^^}^  include 

1         f    '      •    Ttr      o    .        11  1     mines  m  the 

grant  or  lease  of  mmes  m  Nova  Scotia,  to  the  late  Duke  jgiand  of  Cape 

of  York:  but  His  Majesty  did  not  carry  his  intention  Breton. 

into  effect.    In  1820  it  was  deemed  expedient  to  re-      Petition  of 

annex  Cape  Breton  to  Nova  Scotia ;  and,  in  August  of  Right. 

that  year,  the  Secretary  of  State  for  the  Colonies  sent  Course  of  pro- 

the  following  despatch  to  the  Lieutenant-Governor  of  gu^^cf  to^en- 

Nova  Scotia  and  its  dependencies.    "  Sir,  I  had  the  force  a  claim  to 

bonour  of  intimating  to  you,  previous  to  your  departure  property  as 

from  this  country,  the  decision  to  which  His  Majesty  ^  * 
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jftii  'irim&  M  jp-innpTing  :iie  :fiiaiiii  or  Cafe  Brttant) 
J^oKa  ^ana  *  wit  tou  3msc  i&TC  'sbaerrmi  die  item- 
Ui.a«  viiicii  laa.  Ji  irjaseaiieaiee.  beat  auide  in  jom 
':i.niiiui«mr.ii  mil  n^^nncnunn-.  Hi»  Majesty  consdeail 
okcM  it^mhie  'iiac  "hx^  urangmisnt  -Hmaid  be  no  lunger 
<UtiA^*(i^  mtl  iia»  ^inminanaea  oie  sl»  in^struct  yoa  to 
:aju^  .n&'i  j^^iir  .mmeiiuus  ^onaderuxun*  die  measoxe 
which  may  he  oeceasuy  tu  jrve  •stfect  tsa  his  Majesty  i 
iiutrricGcns.  For  dus  parpoiie.  it  wiU  be  oecessary  thai 
yen  ilii'.nici.  la  cor  tfr^:  piace.  rect  the  iscsoe  ot  wnt5 
(tjT  the  ^tecnna  :f  cwo  mexnfaen  ircm  the  coaaty  of 
Cape  Breton  Zxi  fit  in  die  lezTsLinve  izieeoibly  of  3*001 
Srotuz:  ar.rf.  in  diis.  you  wiH  fi:IIow  riie  course  adopted 
in       •  where  two  n:»?mber5  were  actually  so  re- 

tnmed.  Upon  this  yoa  will  dissolve  the  cooncil  at  Cape 
f'ry,trj/9,  appoindnz..  fcoweTer,  tj  fears  in  the  cooccil  of 
Sera  Srntift,  any  cae  or  ni':re  members  whose  Lnov- 
lefJcr^  of  the  local  interna,  or  whose  merits  in  other 
r^p^:t^  '^rititl-i  them  to  that  disdnctioQ.  The  olject 
heing  to  make  the  island,  u  every  respect,  am  imlegnl 
part  of  Xcra  SaUia,  it  will  be  for  yoa  to  consider  of 
the  rn«:a3ure4  which  it  will  be  necessary  for  the  legisla- 
ture of  Xora  Scotia  to  adept,  in  order  to  give  effect  to 
this  intention.  Yon  will,  at  once,  see  the  necessity  of 
either  applying  to  Cape  Breton  the  laws  actually  appli- 
cable to  other  parts  of  Sava  Scotia^  or  of  giving,  by 
hoiue  legislative  act,  legal  validity,  for  the  future,  to  the 
hfrveral  ordinances  passed  since  by  the  governor  and 
council  of  Cape  Breton^  and  under  which  that  colooy 
liaH  hitherto  been  administered.  It  will  be  for  the  legis- 
lature to  decide  upon  which  of  these  two  courses  it  may 
Ijc  most  expedient  to  adopt ;  but  I  cannot  withhold  my 
opinion  that  it  will  be  far  more  advisable  to  follow  that 
which  would  place  the  whole  of  the  province  under  one 
*  A  blank  was  left  here. 
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and  the  same  system  of  law.  With  respect  to  the  adini- 
nintratioD  of  justice,  it  will  only  be  necessary  to  provide 
that  the  judges  of  Nova  Scotia  should  extend  their 
regular  circuits  to  Cape  Breton^  in  order  to  secure,  to 
the  inhabitants,  every  facility  which  they  have  any  title 
to  expect." 

In  October  1820,  the  Lieutenant-governor,  in  com- 
pliance with  these  instructions,  issued  a  proclamation, 
which  was  partly  as  follows :  "  Whereas  his  Majesty, 
with  a  view  to  promote  the  welfare  and  mutual  interests 
of  his  faithful  and  loyal  subjects  of  Nova  Scotia  and 
Cape  Breton,  hath  been  graciously  pleased  to  direct  that 
the  island  of  Cape  Bretoii  should  be  re-annexed  to  the 
government  of  Nova  Scotia,  and  the  same  island  should, 
from  henceforth,  be  and  remain  an  integral  part  of  the 
government  of  Nova  Scotia :  I  do,  therefore,  in  pursuance 
of  his  Majesty's  instructions,  and  by  and  with  the  advice 
of  his  Majesty's  council,  declare  that  the  island  of  Cape 
Breton  is,  and  from  henceforth  shall  be  and  remain,  a 
several  and  distinct  county  of  the  province  of  Nova 
Scotia,  to  be  called  and  known  by  the  name  of  the 
county  of  Cape  Breton,  and  to  be  represented,  and  the 
civil  government  thereof  to  be  administered,  in  like 
manner  as  the  other  counties  in  the  province  are  admi- 
nistered and  governed." 

In  December  1820  an  act  of  the  Assembly  of  Nova 
Scotia  was  passed,  extending  the  laws  and  ordinances 
of  that  country  to  Cape  Breton. 

On  the  death  of  King  George  the  Third,  the  Duke  of 
York  applied  to  his  late  Majesty  King  George  the 
Fourth,  to  grant  him  a  lease  of  mines  in  Nova  Scotia : 
and,  in  reference  to  that  application,  the  Lords  of  the 
Treasury  made  the  following  minute  dated  the  29th 


jL:rpn  wrz:^  •  jti*  nn-iLzancns-  'aare  lesi  iiaiie  to 
:.frr  l..rru5un*-  TfTi.;:^-^^  -cTTTTTnaTTon  n  -iie  -^ar  m  181*, 
f>r  ^&r*.Li^  if  •niiH^  a  vVra  :xscza.  3k9r  Smarnkk  and 
^./i;>«^  Arr^ini,  iDtu  tniitffgyc  iixiKSw  m  loniuraaim  from 
K/.  .Ltnm,  in  vrfuif  if  ii»  3LiyaL  ^^j^mim*^  die  Dake 
>r'  /Vf.  n  'lie         liil.^  "bjoKfied  n  mtmtitm  tf 

ius  iLi}*^t.j  i  'jrjrtsnmtsu:,  m  'j»t  tear  1788^  ta  ncam- 

p^rTi^jjtft.  £a  lanaequwu^g  if  oiese  appficanaiSy  the 
if::>>nr.r>a  if  *iiiiir  Lum&oioft  haft  besL  iirecsed  to  this 
A^ir^yM^  i9\u\  a  view  if  zamBdexnc  u  mac  mode  such 
ruini^,  if  U17  411011  •^xw.  may  be  nauierefi  oouost  produc- 
^vft  .n  urt  ;f  "JU^ai!  jerv-ces  whick  resources  of  this 
'lj»r<rx:pc.cn  have,  by  Law  or  btioi  reoilered  appfir 

fSL'Aft,  In  the  n»»tiic  1:2 f  die  inqoines  whudii  ifaeir  Lord- 
^th\^*^  have  directed  to  be  mode  opoa  chis  sabj«ct,  it 
't^x^n  tfj  be  clearly  established^  not  only  by  ohgiml 
ron.mariicanon4  addressed  to  his  Royal  Higfaae^s  the 
Duke  of  York  in  the  year  1788,  which  have  been  bid 
l'>*tfore  their  Lordships,  bat  also  by  the  draft  ♦  of  an 
liiteruied  arrant  of  mines  in  ^ova  Scotia^  which  was 
aiii Emitted  for  the  approval  of  his  Lite  Majesty's  Attormq- 
('tf,ae.ral  in  the  year  1792,  and  which  has  been  fboxid 
d^  jKi-ited  in  the  Patent-office,  that  it  was  his  hte 
M>ije<^ty'i)  gracious  intention,  at  that  period,  that  a  grant 
nhoiild  hf;  made,  of  certain  mines  in  the  province  of  37m 
Sioiiii^  Xfi  his  Royal  Highness  for  his  life  and  for  21 
ye$irH  aftf:r  his  decease,  under  certain  reservations  aod 
limitatiouft  Hpecified  in  the  said  draft.  The  Ckaneellor 
of  tlut  Exchequer  states  to  the  board  that  he  has  com- 
niiinicated  with  Sir  Charles  Long  {who  was  one  of  the 
Secretaries  of  the  Treasury  at  the  time  when  the  said 


*  I  his  draft  was  not  produced. 
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draft  of  the  intended  grant  to  his  Royal  Highness  the  Duke  ^^37. 

of  York  appears  to  have  been  under  the  consideration  of  ^ 

Taylor 

his  late  Majesty's  then  Attorney-General)  and  that  Sir  ^ 

Charles  has  a  distinct  and  perfect  recollection  that  such  Attorney- 

a  grant  was  then  intended  to  be  made  to  his  Royal  General. 

Highness.    Under  these  circumstances,  my  Lords  are 

of  opinion  that  his  late  Majesty's  gracious  intentions  in 

regard  to  the  grant  of  mines  in  the  province  of  Nova 

Scotia  in  favour  of  his  Royal  Highness  the  Duke  of 

York,  must  be  considered  as  clearly  established ;  and 

the  Chancellor  of  the  Exchequer  having  represented,  to 

the  board,  that  his  Royal  Highness  has  lately  applied  to 

the  Earl  of  Liverpool,  Earl  Bathurst  and  himself  for  the 

fulfilment  of  his  late  Majesty's  gracious  intentions  in  his 

Royal  Highness's  favour,  my  Lords  request  that  the 

Earl  o{  Liverpool       himself  will  submit  to  his  Majesty 

their  humble  recommendation  that  his  late  Majesty's 

gracious  intentions  may  now  be  carried  into  effect,  with 

such  reservations  as  to  rent  or  produce  as  may  be  usual 

in  leases  of  mines  or  minerals  similarly  circumstanced  in 

any  of  his  Majesty's  colonies  abi*oad. 

On  the  dd  of  May  1825,  a  further  minute  was  made 
by  Tlie  Lords  of  the  Treasury,  which  was  partly  as 
follows  :  "  My  Lords  advert  to  their  minute  of  the  29th 
of  March  last,  wherein  they  requested  the  Earl  of  Liver- 
pool and  the  Cfiancellor  of  the  Exchequer  to  submit  to 
his  Majesty  their  humble  recommendation  that  his  late 
Majesty's  gracious  intentions  that  a  grant  should  be 
made,  to  his  Royal  Highness  the  Duke  of  York,  of  cer- 
tain mines  in  the  province  of  Nova  Scotia,  should  be 
carried  into  effect,  with  such  reservations  as  to  rent  or 
produce  as  may  be  usual  in  leases  of  mines  or  minerals 
similarly  circumstanced  in  any  of  his  Majesty's  colonies 
abroad.   The  Chancellor  of  the  Exchequer  states  to  the 
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1^37.        bobrd  that  their  humble  recommendation  having  beea 
"  laid  befoi-e  his  Majesty,  his  Majesty  has  been  graciously 

T  ATLoa  pleased  to  signify  his  approbation  of  such  grant,  and  thit 
ATTOkMT*  Chaucellor  of  tJte  Exchequer  has  had  communicatioi 

G*>EaAL.  ^^^^  BatJiurst  on  the  subject  of  this  grant,  the 
purport  and  result  of  which  he  stated  to  the  board.  Mj 
Lords  having  taken  into  their  consideration  (with  itSa^ 
ence  to  the  said  communication  of  the  Chancelbr  of  tk 
JEic?U'fjiier  with  Earl  Bat  hurst)  all  the  local  and  other 
circumstances  which  connect  themselTes  with  a  gnnt 
of  this  description  in  a  foreign  colony  which  has  hitherto 
been  wholly  unexplored  with  regard  to  any  mines  or 
minerals,  and  especially  the  very  great  expense  whidi 
must  obviously  be  incurred  in  an  undertaking  to  be  con- 
menced  in  a  country  where  roads  and  other  means  of 
ready  communication  are,  in  a  considerable  degree,  un- 
formed, and  in  which  the  greater  proportion  of  the  min- 
ers and  other  individuals  to  be  employed,  must  be  sent 
from  this  country  and  provided  with  habitations  and  the 
means  of  subsistence  before  any  return  whatever  of  pro- 
fit could  be  expected  to  arise  from  it,  are  of  opinion  that 
the  reservations  usually  made  in  grants  of  mines  ii 
Great  Britaitif  do  not  afford  any  just  criterion  wherebjr 
a  satisfactory  decision  might  be  formed  as  to  the  refser- 
vatious  proper  to  be  made  in  leases  of  mines  of  the 
description  of  those  now  proposed  to  be  granted,  and 
their  Lordships,  having  consulted  with  persons  bert 
competent  to  afford  them  information  on  the  subject, 
are  of  opinion  that  the  following  terms  may  be  deemed 
just  and  equitable,  both  as  regards  the  interests  of  the 
Crown  and  the  reasonable  expectations  of  his  Ro]fil 
Highness  the  Duke  of  York,  and  that  those  terms  may 
be  considered  as  generally  applicable  to  all  grants  of 
mines  and  minerals  similarly  circumstanced  in  any  of 
his  Majesty's  foreign  colonies  and  possessions,  sub- 
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ject  only  to  such  deviations  as  may  be  rendered  expedi-  1837 
ent  by  local  or  other  special  circumstances.   The  terms 
are  as  follows,  viz.  1st.  The  grant  to  include  the  right 
of  working  aU  mines  and  minerals  of  every  description  AttoTiney 
in  the  province  of  Nova  Scotia,  with  the  exception  only  General. 
of  such  mines  of  coal  as  may  be  now  under  lease  to,  or 
opened  and  in  course  of  working  by  any  person  or  per- 
sons whomsoever  under  any  grants  or  licences  from  the 
Crown.    2d.  The  grant  to  be  for  a  term  of  five  years, 
at  a  rent  of  1  /.  per  annum,  and  then  for  a  further  term 
of  31  years  (making  36  years  in  the  whole)  under  the 
several  reservations  aflei^mentioned,    dd.  The  reserva- 
tions to  commence  after  the  expiration  of  the  term  of 
five  years,  to  be  as  follows,  namely,  1  /.  per  annum  and 
l-20th  part  in  weight  of  all  metals,  after  the  ore  has  been 
smelted  and  the  metals  rendered  marketable  in  a  metal- 
lic state,  and  1  s.  per  ton  on  all  coals  not  used  and  con- 
sumed for  the  purpose  of  working  the  mines  or  smelting 
the  ore,  but  raised  for  the  purpose  of  sale.   The  grant  to 
contain  such  covenants  and  conditions  as  are  usual  in 
similar  cases,  or  as  maybe  deemed  expedient  by  the  law 
officers  of  the  Crown.   My  Lords  request  the  Chancellor 
cf  the  Exchequer  will  be  pleased  to  submit  the  above 
terms  to  his  Royal  Highness  the  Duke  of  Yorh,  as  those 
which  have  appeared  to  their  Lordships,  on  the  fullest 
consideration  of  the  subject,  to  be  just  and  equitable, 
both  as  regards  the  interests  of  the  Crown  and  the  rea- 
sonable expectations  of  his  Royal  Highness." 

Accordingly  Letters  Patent  dated  the  25th  of  August 
1826  were  made,  in  the  form  ofan  Indenture,  betweenKing 
George  the  Fourth  of  the  one  part,  and  the  Dukeof  ForA 
of  the  other  part :  and,  thereby.  King  George  the  Fourth, 
of  his  especial  grace,  certain  knowledge  and  mere  motion, 
and  in  consideration  of  the  rents  thereby  reserved,  and 
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Taylor 

V. 

Attounky- 
General. 


of  the  covenants  and  agreements  therein  contained,  on 
the  part  of  the  Duke  of  York,  his  executors,  &c«  to  be 
observed  and  performed,  granted  and  demised  to  the 
Duke,  his  executors,  &c.  all  the  mines  of  gold  and  silver, 
coal,  ironstone,  limestone,  slatestone,  slatenx^k,  tin, 
copper,  lead  and  all  other  mines,  minerals  and  ores, 
belonging  to  his  Majesty^  within  the  province  of  Soca 
Scotia,  (save  as  thereinafter  mentioned)  and  also  full 
liberty  to  dig,  open  and  work  such  mines  and  minerals, 
and  also  to  make  sufficient  pit  room,  ground  room,  and 
heap  room  within  the  said  province,  for  laying  and  plac- 
ing such  minerals,  and  also  to  erect  within  the  said  pro- 
vince or  any  part  or  parts  thereof,  all  such  gins,  engines, 
&c.  as  should  be  needful  for  opening,  working  or  drain- 
ing the  mines  and  for  smelting  and  converting  the  mine- 
rals into  metals,  save  and  except  out  of  the  grant  there- 
by made  all  such  mines  as,  by  virtue  of  any  leases  or 
grants  from  the  King  or  any  of  his  predecessors,  or  any 
governor  or  governors  of  the  said  province,  had  been 
opened  and  were  then  in  course  of  working  by  any 
son  or  persons  whomsoever:  To  hold  the  said  mines  and 
minerals,  powers  and  authorities  unto  the  Duke,  his  exe- 
cutors, 8cc.  for  60  years,  to  be  computed  from  the  day 
of  the  date  of  the  letters  patent,  yielding  and  rendeiing 
unto  his  Majesty,  his  heirs  and  successors,  yearly  on  the 
24th  of  June,  at  Halifaa:,  in  the  said  province  of  Note 
Scotia,  through  the  hands  or  by  the  receipt  of  the  gover- 
nor or  lieutenant-governor  of  Nova  Scotia  aforesaid,  the 
several  yearly  rents  thereinafler  mentioned  (that  is  to 
say)  during  the  whole  of  the  term  of  60  years,  the  yearly 
rent  of  1  /.,  and,  after  the  end  of  five  years  from  the  date 
of  the  Indenture  and  thenceforth  yearly  on  the  24th  day 
of  June  and  in  addition  to  the  aforesaid  yearly  rent,  ako 
rendering  and  delivering  unto  his  Majesty,  his  heirs  and 
successors,  at  the  pit's  mouth,  or  at  the  smelting  house, 
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as  the  goveraor  or  lieutenant-governor  of  the  said  pro- 
vince of  Nova  Scotia  for  the  time  being  should  direct, 
l-20th  part  of  all  the  gold,  silver,  lead,  copper  and 
other  ores  and  minerals  (excepting  iron  ore,  ironstone, 
and  coal)  which  should  be  gotten  out  of  the  mines,  and 
also,  after  the  end  of  five  years  from  the  date  thereof  and 
thenceforth  yearly  on  the  24th  of  June,  yielding  and 
rendering,  unto  his  Majesty,  his  heirs  or  successors,  the 
rent  of  4d.  for  every  ton  of  iron  ore  or  ironstone,  and  the 
rent  of  1  s.  for  every  ton  of  coals  which  should  be  gotten 
out  of  the  mines  :  and  the  Duke  covenanted  to  pay  the 
rents  and  deliver  the  portions  of  minerals  thereby  re- 
served, and  to  keep  accounts  of  the  minerals  gotten  by 
him ;  and  that  it  should  be  lawful  for  the  governor  or 
lieutenant-governor  of  Nova  Scotia  for  the  time  being, 
or  such  person  as  he  should  appoint,  to  insficct  and  take 
copies  of  such  books ;  and  that  the  Duke  would,  on  the 
first  Monday  in  August  in  every  year,  deliver,  to  the 
governor  or  lieutenant-governor,  affidavits,  to  be  made 
by  two  credible  persons  principally  employed  in  the 
working  and  management  of  the  mines,  that  the  entries 
made  in  such  books  contained  a  full  and  true  account  of 
the  quantities  of  all  the  ores  and  minerals  extracted  in 
every  year,  which  affidavits  should  be  duly  sworn  before 
the  governor  or  lieutenant-governor  of  Nova  Scotia,  or 
before  some  magistrate  in  the  province,  and  also  that  it 
should  be  lawful  for  any  inspector  appointed  by  the 
King  or  by  the  governor  of  the  province ;  for  the  time 
being,  at  any  time  when  the  shafts  of  the  mines  should 
be  at  work,  to  descend  into  the  mines  and  see  that  the 
same  were  regularly  and  fairly  wrought.  And  it  was 
provided  that  the  grant  should  be  void  in  case  the  Duke 
should  not  perform  the  covenants  therein  contained,  or 
should  not,  within  a  certain  time^  open  and  diligently 
work  the  mines :  and  also  that  the  grant  should  not  pre- 
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vent  his  Majesty  from  entering,  by  his  agents  and  work- 
men, upon  all  or  any  of  the  lands  in  the  province  of  Now 
Scotia,  and  searching  for  and  openmg  any  mines  or 
minerals,  or  from  granting,  to  any  other  person  or  pe^ 
sons,  any  mines  or  minerals  which  should  be  so  disco- 
vered in  any  place  or  places  within  the  grant,  but  so  as 
that  notice  in  writing  should  first  be  given,  by  the  gover- 
nor or  lieutenant-governor  for  the  time  being  of  N<m 
Scotia,  to  the  Duke,  of  the  discovery  of  such  last-men- 
tioned mines,  and  so  as  that  the  Duke  should  refuse  or 
neglect,  within  12  calendar  months  from  the  receipt  of 
such  notice,  to  work  the  same. 


The  Bill,  which  was  filed  by  the  Duke  of  YarVs 
executors,  in  November  1834,  alleged  that,  at  the  time 
of  making  the  letters  patent,  the  island  of  Cape  Bretm 
was  a  county  and  an  integral  part  of  the  province  of 
Nora  Scotia,  called  the  county  of  Cape  Breton,  and,  thai 
by  force  of  the  letters  patent,  the  Duke  of  York  became 
possessed  of  or  entitled  to  all  the  mines  of  gold,  silver, 
coal,  &c.,  and  all  other  mines,  minerals,  and  ores  be- 
longing to  his  Majesty,  in  that  part  of  the  province  of 
Nova  Scotia  which  was  called  the  county  of  Cape 
Breton:  that  the  Duke  died  in  January  1827,  and«  on 
his  death,  a  claim  was  made  on  the  part  of  his  Majesty, 
to  such  of  the  said  mines,  &c.,  in  the  province  of  iVotn 
Scotia,  as  were  in  that  part  of  the  province  which  'u 
called  the  county  of  Cape  Breton,  and  that,  in  accord- 
ance with  such  claim,  a  lease  of  the  last-mentioned  part 
of  the  said  mines,  &c.  was  granted,  by  his  Majesty,  to 
the  defendants  Rundell  Bridye*  :  that  the  claim  on 
behalf  of  his  Majesty  was  founded  on  a  suggestion  that 

*  This  was  a  mistake.  An  agreement  for  a  lease  to 
Rundell  Sf  Bridge,  had  been  entered  into,  but  no  lease  had 
been  actually  granted. 


Taylor 

V. 
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Bang  George  the  Fourth  intended,  by  the  letters  patent,  to  1 837. 
carry  into  effect  an  intention,  previously  entertained  by 
King  George  the  Third,  to  grant,  to  the  Duke  of  Yorkj 
a  lease  of  the  mines  &,e.  in  the  province  of  Nova  Scotia,  Attorn  e y- 
excluding  that  part  of  it  which  is  called  Cape  Breton,  Geniual. 
and  that  King  George  the  Fourth  did  not  intend,  by  the 
letters  patent,  to  grant,  to  the  Duke,  a  lease  of  any  mines, 
minerals  or  ores,  except  those  which  King  George  the 
Third  bad  intended  to  lease,  but  only  to  carry  such  in- 
tention into  effect ;  and  that  it  was  insisted,  on  behalf 
of  his  Majesty,  that  the  letters  patent  were  void  so  far 
as  they  comprised  the  mines  &c.  in  that  part  of  the 
province  of  Nova  Scotia  which  is  called  Cape  Breton : 
tbat  King  George  the  Third  did  propose  to  grant  to  the 
JDoke  of  York,  a  lease  of  some  mines,  but  neither  the 
extent  of  the  grant  nor  the  district  to  be  included  there- 
in^ nor  any  of  the  other  particulars  thereof,  were  fixed 
<Hr  determined,  except  that  Halifax  in  Nova  Scotia 
had  been  mentioned,  generally,  as  designating  the  part 
of  the  world  in  which  the  mines  intended  to  be  leased, 
were  situate :  that,  on  the  decease  of  King  George  the 
Third,  the  Duke  applied  to  King  George  the  Fourth  to 
grant  him  a  lease  of  all  the  mines  in  the  province  of  Nova 
Scotia,  and  that  his  Majesty  agreed  so  to  do  and  made 
the  letters  patent  in  performemce  of  such  s^reement,  and 
iutended,  thereby,  to  gi*ant,  to  the  Duke,  a  lease  of  all 
the  mines  in  the  province,  including  that  part  of  it  which 
is  called  Cape  Breton  ,*  and  that  the  intention  of  King 
George  the  Fourth  was  not  and,  in  fact,  could  not  be, 
under  the  circumstances  aforesaid,  limited  or  affected  by 
any  previous  intention  of  King  George  the  Third,  except 
90  far  as  such  previous  intention  might  have  been  the 
motive  that  induced  King  George  the  Fourth  to  make 
th^  leitters  patent:  that,  in  June  1834,  the  plaintiffs 
presented  their  petition  to  his  Majesty,  in  his  High 
Vol.  VIII.  F  F 


-^•n  ra*ii^  ti  tss:  nrr  7  »  Xurfirr.  :n  die  1 

I  .^^     2rTU!:nnsi-  ijcoa^^a  -o  jmer  inr  Tear  ^  done  m  the 

.nssitpr«i  iOjr«Mi£X.  uut  -n  luinfse  Ins-  rrmL  tiei'liiitwi 
"nftt  -^iBr'-.r.  "iifc  ^Mticn.  icd  *»  r^ftr  riiB  smie  to 
*hp  Zi>ri  C^ume^lar  n  "lie  T.inrr  if  Chuutigi*^  UMi  thit 
"iif*  >iainctik  -nirrtir  rhfsuT^rrh  -snBeras  tbarcampfaiBt 
.n  vir.n  Oinr:  isnins?  -tie  Uaingy-/7MBfu/  » 
Mnne  r^n?  inrt  interests  if  Maiestr^mdabo 
aigruiifit  'iir:?!  :rner  -ledums  i&  rmete  !ie  iilli  wi'iii  i  and 
pr',n*»r  irmrtin*!  "ie  nles  -if  eanrt^^  aid  that  diey 
inirrHr  he  %r  lity^rrx  naJt^  the  ^ffiir  ^ey^Gemend  t 
parry  dii*r»tr.  inrf  !n  pray  inrf  obtain  «Bch  peBef  in  4c 
matrm  therp!ii  aient:i:aed  is  shoixM  be  just :  that  Ui 
TA^l^tj  i$iksk  piea^  to  r^tarn  the  feOowine  answer  to 
fnch  p^itition :  •*  Let  right  be  done  that,  in  cvnae- 
^n^Cfz  rA  4nch  ac^er,  the  piaintifi  presented  their 
petition  to  the  ChoTietUar^  prayine:  that  ther  might 
he  at  Iih^rty  to  file  a  biH,  in  the  Coart  of  Chaoceij, 
ft<rain«t  the  AttCfrMy^Gen^mL,  as  representing  the  rights 
\xA  interests  of  his  Majesty  in  the  premises,  and  abo 
againi^t  such  other  person  or  persons  as  might  be  nece»> 
nary,  prriyins  for  sach  relief  in  the  matters  aforesaid  at 
mi^ht  bejriAt;  and,  by  an  order  dated  the  4th  Jaly 
1891,  his  Lordship  v^as  pleased  to  order  the  same 
arrxTdingly:  that  the  plaintiffs  had  applied  to  the 
Alff/rney^General  and  requested  him  to  advise  his  Ma- 
j^.Hty  that  their  right  to  the  mines  in  Cape  Bretati  was 
f}f.fiT  and  established,  but  he  had  refused  so  to  do. 

Thf:  bill  prayed  that  it  might  be  declared  that  the 
If:ll(;rM  patent  were  valid  to  all  intents  and  purposes  ac- 
rordiiif;  to  tlic^  true  tenor,  purport  and  effect  thereof,  and 
that  the  Duke  thereby  became  and  that  the  plaintifi. 
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M  his  personal  representatives,  then  were  entitled  to  the 
mines,  minerals  and  ores  in  that  part  of  the  province  of 
Ifooa  Scotia  which  is  called  the  county  of  Cape  Breton ; 
and  that  the  lease  made  to  the  defendants  Rundell  and 
Bridge  was  void,  and  that  the  counterpart  thereof  in 
Aeir  possession  might  be  cancelled. 

The  Attommf-Greneraly  in  his  answer,  said  that  the 
intentioD  of  King  George  the  Third  to  grant  a  lease  of 
mines  in  Vova  Scotia  to  the  Duke  of  York,  had  no 
reference  to  Caipe  Breton  or  to  any  mines  therein.  He 
tben  set  forth  the  twoTreasnry-minntes,  and  added  that, 
although  Cape  Breton  had  been  then  recently  annexed, 
as  a  county,  to  the  province  of  Nova  Scotia,  for  the 
purpose  of  Government,  the  intention  to  grant  a  lease, 
to  the  Duke,  of  mines  in  Nova  Scotia,  was  founded  on 
the  original  intention  in  1788,  and  that  it  was  not 
adverted  to,  on  either  side,  that  the  lease  was  to  include 
mines  in  Nova  Scotia  as  comprising  Cape  Breton,  and 
that  the  negociation  for  the  lease  proceeded  with  refe- 
rence to  the  original  intention  in  1788,  when  Cape  Breton 
formed  no  part  of  the  province ;  that,  at  the  date  of  the 
letters  patent.  Cape  Breton  was,  as  to  government  only, 
and  not  as  to  locality  or  territorial  boundary  or  in  any 
other  respects,  an  integral  part  of  or  within  the  province  of 
iVlwa  Scotia ;  and  that  the  words    Nova  Scotia/'  were 
used,  in  the  letters  patent,  as  descriptive  of  locality  only, 
and  not  of  political  limits ;  and  that  a  grant  by  the  Crown 
ought  to  be  construed  strictly,  and  ought  not  to  be 
extended  by  doubtful  words  :  that,  if  the  letters  patent 
did,  by  their  purport,  include  mines  in  Cape  Breton, 
the  King  must  be  taken  to  have  been  deceived  or  sur- 
prised, aiul  the  same  were,  to  that  extent,  void. 
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Mr.  Knight,  Mr.  Wigram  and  Mr.  James  Bmndl, 

for  the  Plaintiffs : 

The  question  is  whether  the  mines  in  Cope  BrHm 
are  included  in  the  letters  patent.  The  lease  thereby 
granted,  is  not  a  lease  of  bounty,  but  is  founded  on 
onerous  and  valuable  reservations  depending  on  the  pro- 
fitable working  of  the  mines.  It  gives  the  down  the 
power  of  inspecting  the  mines  and  checking  the  accounts, 
and  of  preventing  the  Duke  from  keeping  any  mines 
un worked,  by  reserving  the  privilege  of  resuming  sudi 
mines  as  the  Duke  might,  after  notice,  decline  to  wock: 
and,  therefore,  the  Crown  could  compel  the  lessee  to 
make  the  lease  profitable  to  the  lessor.  The  lease  con- 
tains no  recital  of  any  promise  or  contract,  or  of  any 
such  intention  on  the  part  of  King  George  the  Third,  as 
has  been  alleged ;  and,  if  there  was  any  such  intratioo, 
no  one  can  tell,  with  any  degree  of  precision,  what  it 
was.  Supposing  that  that  intention  could  be  distinctly 
defined,  what  was  there  to  prevent  the  Crown  from 
making,  in  1826,  a  more  extensive  grant  than  was  con- 
templated in  1788? 

Cape  Breton  is  divided  from  the  main  land  by  a  veiy 
narrow  strait;  and  it  might  as  well  be  contended  that 
the  Isle  of  Wight  forms  no  part  of  England^  as  that 
Cape  Breton  forms  no  part  of  Nova  Scotia.  They 
formed  one  colony  and  one  government  until  1784, 
when  it  was  thought  convenient  to  separate  them  fiv 
the  purpose  of  government.  In  1820  (which  was  six 
years  before  the  lease  was  made),  the  old  state  of 
things  was  restored ;  but  during  the  interval  between  17S4 
and  1788,  Cape  Breton  remained  part  of  Nova  ScotiMf 
except  for  particular  purposes  of  government;  and  thoe 
can  be  no  doubt  that,  after  the  re-annexatipn  took 
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piace^  Nova  Scotia  included  Cape  Breton,  for  erery 
possible  purpose.  The  Colonial  Secretary,  in  his  des- 
patch of  August  1820,  says  that  the  object  of  his 
Majesty  was  to  make  Cape  Breton,  in  every  respect,  an 
integral  part  of  Nova  Scotia,  and  the  Lieutenant- 
^overaor,  in  the  proclamation  which  he  issued  in  pui- 
suance  of  that  despatch,  declared  that  the  island  of 
Cape  Breton  should,  from  thenceforth,  be  and  remain 
a  distinct  county  of  the  province  of  Nova  Scotia,  which 
words  are  the  very  same  as  are  used  in  the  subsequent 
grant  of  1826 :  and  it  is  very  remarkable  that  there  is 
no  instance  in  which  the  word  province  is  omitted,  ex- 
cept where  the  Governor  or  Lieutenant-governor  is 
mentioped ;  and  there  the  entire  province,  including 
Cape  Breton,  must  of  necessity  be  intended  ;  for  there 
was  no  Governor  or  Lieutenant-governor  of  Nova 
Scotia  exclusive  of  Cape  Breton.  Besides,  in  some 
parts  of  the  grant,  the  Governor  and  Lieutenant- 
governor  are  styled  the  Governor  and  Lieutenant-governor 
of  the  said  province,  and,  in  others,  the  Governor  and 
Lieutenant-governor  of  the  said  province  of  Nova 
Scotia.  Therefore  the  lease  in  1826  of  all  the  mines 
in  the  province  of  Nova  Scotia,  included  the  mines  in 
Ca^  Breton.   Martyn  v.  JifCuUock  (a). 


Taylor 

V. 

ATTOaNEY- 

GfiNiajiL. 


The  Defendants  hardly  venture  to  suggest  that  the 
language  of  the  instrument  does  not  include  those 
mines :  but  they  say  that  the  King  was  deceived  in  his 
grant,  taking  those  words  in  their  technical  meaning 
and  not  as  imputing  any  fraud  or  misrepresentation 
to  the  grantee.  It  is  impossible,  however,  that  that  can 
have  been  the  case,  for  the  re-annexation  had  taken 
place  only  a  few  years  before.    Even  if  the  Crown  were 


(a)  1  Moore's  Privy  Council  Cases,  308. 

F  F  3 


CAfL5  IF  C9AFCERT. 


IK*  itt  fo.  usur^  tw  wcr^  imemm  nr  ■■■Bib  inBtiM,  thoCH 

ifi  -AK  n.  vncn..  Txo.  jl  iemonr  of  ^  Crom,  thif 
C'jir:  !niuit  1011:1  ir  ^■■niMf  Ts^st^  cmfaied  bj  tkii 
rnufi.  Tm  iimcnpK  n.  ^nmi  conns  proc3ecd,wilk 
rnenaia  v.  tiie  Crmn^  il  i  miii  i  of  ttos  deKnpliaB,ire 
Auc  G'.ivx  n  Lore  CkKmam%  caae  ii^  -Aii^  as  to  Ae 
«uc  'Uir>«  <^>^iwaifl»  lias  -zut  Kmr  vsf  deueipud  k  Ui 

tA  titt  «ud  ncixau  ttt  ffsi^sctticB  of  tbe  putj,  tid 
bcnr  idik:)!  tIk  lAnHCn  of  ^  Kiv  biMeUl  Aod, 
fts  U'  tiint.  h  m  resoived  dax  i3k  iwilal  af  dK  olite 
tfcl,  ftiid  tluft  the  pileBtBP  kftd  umiiidLmd  or  driifcid 
tbe  cAid  lenm  poban  to  tbe  CkanrfZor  to  be  onoeikii 
bndi  tJbewr  vere,  id  judgmeut  of  law,  the  iofiDmiliai 
ii2»d  f^cepe^kn  of  die  paitr;  bst  the  danse  airMf 
e  were  aeased  in  o«ir  demesoe  as  of  feeX  wis  bat 
th^  collection  of  the  King  hinnrif^  as  a  cxnaequcaoe  00 
the  f^urrexider:  in  viiich  tbe  Kiog  mislook  tbe  hv. 
A1m>  the  paitT  informed  tbe  King  that  he  had  ddifcnd 
the  letters  patent  to  tbe  CJkneeOor  to  be  canoeilfld; 
upon  which  the  King  a£Bniietb  (^iHr  ^midam  Utaw  jm- 
tentes  adtnnc  et  Undtm  emKieUaffwtr')  that  is  mttk 
information  of  tbe  party,  bnt  the  affinaatioD  of  the  King; 
and  the  collection  or  tbe  aiSnnation  of  tbe  Kb^  (on  tlie 
information  of  the  party)  when  it  is  not  made  any  psit 
of  tlie  consideration,  shall  not  araid  his  grant.  For  lU 
that  the  party  had  informed,  was  trae,  and  the  error  «ts 
in  the  consequent  or  collection  which  the  King  nsde 
upon  it ;  then,  for  as  much  as  the  party  had  tialf 
informed  the  King  of  the  estate  tail,  and  of  the  delifcry 
of  his  letters  patent  to  be  cancelled ;  although  tiie  King 
hath  mistaken  the  law,  or  the  matter  in  fact,  in  tbst 
case,  it  being  no  part  of  the  consideration,  ahall  not 
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aToid  his  grant ;  for  no  fault  was  in  the  party."  Again,  in 
the  dd  Institute,  page  496,  Lord  Coke  says  :  Here  is 
an  excellent  rule  for  construction  of  the  King's  letters 
patents,  not  only  of  liberties,  but  of  lands,  tenements 
and  other  things  which  he  may  lawfully  grant,  that 
they  have  no  strict  or  narrow  interpretation  for  the  over* 
throwing  of  them,  sed  secundum  earundem  plenitudinem 
judieentur,  that  is,  to  have  a  liberal  and  favourable 
construction  for  the  making  of  them  available  in  law, 
mque  ad  plenitudinem,  for  the  honour  of  the  King." 
In  the  King  v.  Kempe  (c)  the  law  is  thus  expressed. 
*'  Secondly :  in  what  manner  these  letters  patent  of  the 
King  shall  be  construed,  when  he  is  mistaken  in  his  own 
words  and  affirmation.  And  he  said,  that  it  is  a  rule  in 
law  that,  where  the  King  is  not  deceived  by  the  sug- 
gestion of  the  party,  and  it  appears,  by  the  letters 
patent,  that  the  intent  of  the  King  was  that  the  patentee 
should  take,  such  construction  shall  be  made,  that  the 
grant  shall  not  be  void." 


1837- 
Taylor 

V. 

ATTOaNET- 

General. 


The  Defendants  rest  their  defence,  wholly,  upon  the 
ezpressicm  in  the  Treasury-minute  of  March  1825, 
that  the  application  made  on  behalf  of  the  Duke 
was  founded  on  an  intention  of  his  Majesty's  govern- 
ment, in  1786,  to  recommend  to  his  late  Majesty  to 
make  a  grant,  to  the  Duke,  of  mines — not  the  mines— * 
in  Nova  Scotia,  but  which  was  never  perfected.  The 
draft  which  is  mentioned,  in  the  minute,  to  have  been 
found  deposited  in  the  patent  office,  is  not  produced : 
nor  have  the  Defendants  examined  either  Sir  C.  Zong  or 
Mr.  Adam;  so  that  there  is  nothing  to  show  what 
mines  were  then  intended  to  be  granted,  or  on  what 
terms  the  grant  was  to  be  made.    But,  before  the  De- 


(c)  1  Lord  Raym.  49*  51. 
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fendants  can  sustain  thdr  defence,  they  most  fully 
inform  the  Court  what  the  particolars  of  that  intended 
grant  were ;  otherwise  the  Court  will  hare  nothing  to 
guide  it  in  cutting  down  a  specific  and  perfect  grant 
made  38  years  afterwards.  The  minute  itself  shows 
that  the  rent  and  resenrations  as  to  produce  remained 
unsettled,  and,  consequently,  that  there  was  no  pre- 
existing contract.  That  such  was  the  case  appears  ako 
from  the  minute  of  May  1825.  The  term  there  pro- 
posed is  thirty-six  years ;  but  the  term  actually  granted 
was  60  years. 

[The  Vice-Chancellor :  The  last  clause  in  that  minute 
shows  that  it  was  intended  to  be  nothing  more  than  a 
proposal  to  the  Duke  of  YarkJ] 

It  is  plain  that  it  was  merely  a  proposalj  and  that  it 
was  afterwards  departed  from.  It  nowhere  appears  that 
the  Lords  of  the  Treasury,  in  1825,  meant  to  do  no  more 
than  what  the  Government,  in  1788,  intended  to  recom- 
mend to  King  Geoi^e  the  Third.  The  Defendants'take  it 
for  granted  that  the  name  ^'Nava  Scotia/'Bs  used  in  188&, 
roust  mean  the  same  thing  as  Nova  Scotia  as  used  in 
1788.  But  it  does  not  follow  that,  when  the  Lords  of 
the  Treasury  are  speaking,  in  1825,  of  what  was  intended 
with  regard  to  Nova  Scotia  in  1788,  they  must  mean  the 
Nova  Scotia  of  1788,  rather  than  the  Nova  Scotia  of 
1825.  They  may  have  meant  either;  but  there  is  no 
evidence  to  show  what  it  was  that  they  did  mean.  Even 
in  1788,  the  term  Nova  Scotia  might  have  properly 
included  Cape  Breton.  But,  supposing  that  the  inten. 
tion  of  1 788  had  reference  to  the  mainland  only,  what  is 
there  to  show  that  the  grant  of  1826,  was  meant  to  be 
confined  to  that  which  was  the  subject  of  a  floating  in- 
tention in  1788.  Whatever  the  intention  of  1788  may 
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have  been,  it  is  evident  that  the  terms  of  the  ultimate 
agreement  were  not  governed  by  it:  for  those  terms 
vary,  in  many  most  important  particulars,  from  the 
terms  which  are  said  to  have  been  in  contemplation  in 
1788. 

The  Solicitor^General  and  Mr.  Wray,  for  the  De- 
fendants : 

The  present  bill,  as  appears  from  the  statements  in  it, 
is  grounded  on  a  regular  application  by  a  petition  of 
right.  In  construing  grants  made  by  the  Crown,  it  is  a 
principle  of  law  that,  if  two  constructions  can  be  put  upon 
them,  that  construction  is  to  be  adopted  which  is  most 
favourable  to  the  Crown.  That  doctrine  will  appear,  on 
consideration,  to  have  been  adopted  with  a  view  to  the 
benefit  of  the  subject.  In  early  times,  almost  the  whole 
revenue  of  the  kingdom  was  derived  from  the  territorial 
possessions  of  the  Crown ;  and,  therefore,  by  a  variety 
of  devices  and  maxims  of  law,  every  sort  of  difficulty 
was  interposed,  in  order  to  prevent  the  Crown  from 
alienating  its  possessions.  At  present,  we  know  that  the 
Crown  cannot  alienate  any  of  its  possessions  in  this 
country.  The  first  question  then  is  whether,  having  re- 
gard to  this  principle,  anything  passed,  by  these  letters 
patent,  except  mines  in  Nora  Scotia  proper.  Cape 
Sreian^  though  made  part  of  the  province  of  Nova 
Scotia  for  political  purposes,  still  remains,  according  to 
the  common  understanding  of  mankind,  a  distinct  colony. 
It  does  not  constitute  part  of  Nova  Scotia,  as  the 
Isk  of  Wight  does  of  England,  although  it  is  subject  to 
the  jurisdiction  of  Nova  Scotia,  The  situation  of  it 
with  respect  to  that  country,  resembles  the  situation  of 
Sicily  with  respect  to  Italy,  rather  than  that  of  the  Isle 
of  Wight  with  respect  to  England.  Now  no  one  can 
say  that  Sicily  forms  part  of  Italy ;  neither  can  it  be 
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Uid  :  "  If  UK  kar'ft 
tau,  it  be  taken  id  i 
for  the  ki£tz'§  bmefit.  Aiad,  d»e&ire,  it  shall  be  coo- 
ftnjed  ethcti  T ;  as,  if  the  )aoz  gnnt  a  maDar  pnrefatsed 
bj  bim,  with  aU  fiaDdnset  hdat^m^  ioc  the  fiandiim 
in  the  hands  of  the  fecifibr,  do  not  put ;  ibr,  by  tbe 
purchase  c»f  the  king,  thejr  are  reajmexed  to  the  Crom. 
If  he  giaot  a  manor  with  all  landfi^  &c  accepted  or  re- 
puted as  parcel,  nothing  passes  which  is  not  parcel  in 
truth  and  of  right.  And  it  mast  hare  been  parcel  time 
out  of  mind." 


[The  Fie^ChamedLor :  That  is  a  propoflitioo  whidi, 
when  applied  to  an  Ammran  colony,  most  be  applied 
with  a  little  mndifirationj 

Now  here  is  a  grant  of  all  mines  within  the  ptofiuoe 
of  a  ova  Scotia.  What  is  the  meanmg  of  "  The  pio* 
¥ince  of  iVoua  Scotia?*^  There  is  a  cotain  peninsula 
called  Nova  Scotia^  and  there  is  a  closely  adjoiniif 
island  which,  for  the  purposes  of  govemmeat,  has  been 
annexed  to  Nova  Scotia^  but  which  has  always  borne  a 
name  of  its  own,  and  which,  until  a  irery  recent  peiiodf 
has  had  a  govemment  of  its  own.  Then  shall  the  King;, 
when  be  grants  all  the  mines  in  the  province  of  No9a 
Scotia,  be  held  to  mean  in  the  province  of  Nova  Scotia 
proper^  or  in  the  province  of  Nova  Scotia,  indudii^  as 
part  of  that  province,  an  island  which  is  not  geogrephi- 
cally ,  but  is  politically  part  of  the  province  7 

£The  Vice-Chancellor :  Then  the  question  will  be  whe- 
ther, on  the  26th  of  August  1826,  there  was  any  other 

(rf)  "  Grant."  (G.  la.) 
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province  of  Nova  Scotia  than  that  which  comprehended 
Cape  Breton.'] 

There  is  no  doubt  that  there  was  no  other  province 
of  Nova  Scotia ;  but  **  The  province  of  Nova  Scotia" 
would  not  have  been  an  inaccurate  description  of  Nova 
Scotia  exclusive  of  Cape  Breton.  The  object  in  describ- 
ing the  locality  of  the  miues^  was  to  point  out  where  the 
subject  of  the  grant  was  situate ;  therefore,  the  parties 
must  be  supposed  to  have  attached  a  local  and  not  a 
political  meaning  to  the  words  which  they  used  for  that 
purpose.  Suppose  that  the  King  were  to  grant  all  the 
mines  situate  in  the  county  of  Lancaster,  and  that,  be- 
fore the  grant  was  made,  there  had  been  an  Act  of  Par- 
liament enacting  that  the  hk  of  Mam  should  be  within 
the  bailiwick  of  the  sheriff  of  Lancashire ;  could  it  be 
contended,  as  against  the  Crown,  that  the  grant  of  the 
mines  in  the  county  of  Lancaster,  would  include  every 
mine  that  might  happen  to  be  discovered  in  the  Isle  of 
Mm? 


1837. 

Taylou 
r. 

Attorney- 
General. 


[The  Vice-ChanceUor :  The  descriptive  words  used  in 
the  grant,  are  not  "  Nova  Scotia'*  simply,  but  "  The 
province  of  Nova  Scotia."  Those  words  have  reference 
to  the  government.  It  may  be  said  that,  if  the  Crown 
intended  only  to  grant  all  the  mines  within  the  country 
commonly  called  Nova  Scotia,  there  would  have  been 
no  necessity  for  using  the  word  "  province but,  when 
that  term  is  used,  the  question  is  whether  something 
more  is  not  intended  than  merely  Nova  Scotia.'] 


The  word  province"  is  as  applicable  to  the  one  as 
the  other ;  but,  if  there  was  any  doubt  upon  the  subject, 
it  is  removed  when  we  look  at  the  two  Treasury-mi- 
nutes.   The  first  begins  thus :    Various  q>plications 


tiiiv»  ifss.  naLCEL  Ti  insr  larddinK.  must  ^Aut  tenmni- 
iiKiL  cr  Hit  wrac  il  IfH^.  tor  of  nnneE  in'Xiu 

Snno..  JC'ar  JnaMwicL  ami  Ci^  £y«iiML  muL  unoi^ 
otusTb  BT  mipiisBiiaLiroiL  Mr.  Acubku  tm  iHdalf  of  bis 
iLnyiL  Birinis  Utt  Jhiat  of  JonL  in  -fls  3ncr  lili, 
iDimiHfC  mioL  bl  im-minr  of  hs  MaieBDr's  jjijwjmieiit, 
iL  year  7 TBI;,  tt  Tecammsnd  iz>  1»  }m&  Maiesay  to 
szaLf  t  rrraxE  te  ii»  Sjvva!  ficiiiifs  of  mms  in  Xna 
Scotui.'  1:  »  immift^  tiienifanEu  lineu  mt  dattioie^ 
tilt  Lardf  of  Tmsiry  cmnidend  Xinpa  Sortu  aad 
CcptB/ranti  Yttimi'  Smnntft  cahnuB^anddBtdwMe 
Mb^Dmr  itie  mins  wift  jgfameptD  l^ior  locabtr  aad 
iku:  wid.  ?cc«rt  iJieir  iniiixical  cbninwitaiioeg:  and  the 
imesxniaL.  utinci  Sjnr  GeoxB^  ibe  llmid  s  said  to  hnt 
emertanKsd.  ie  17BR.  of  '■""^Hg  a  cxaoot  of  jbobbm  m 
Scctfifi.  must  bevt  beem  an  intPiiticai  to  aake  t 
rmut  cif  nana  m  irfaax  cansotntBd  Jom  Scae^  ax  tkM 
tame.    TfJkinr  t^  two  to^iedn;  it  is  perfecdj 

clear  tiiax  there  was  no  jnteatkBi,  on  lint  pan  of  tk 
Trokc^orT.  to  cxteod  tht  locaiixr  tiiai  liad  ben  uinui 
plauad  m  the  reign  of  Gmec  the  Third. 

It  va£  said  tint  we  oQght  to  bare  exanuDfid  Sb*  Cla^ 
Lcm^  and  Mr.  J.^aai:  Vat  there  would  bare  been  no  att 
in  «x;amimn£:  than,  for  ther  eoold  bave  told  us  nothing 
beyond  what  is  contained  in  the  Tieasaiy-aimiitet. 

In  Marfyn  w.  WCmllodky  certain  doties  were  to  be 
lev  ied  on  Bpiritf  in  the  islands  of  Gaenucy,  Jerwey,  and 
Aldtrwey,  according  to  certain  rates :  and  it  is  perfectly 
obvious,  having  regard  to  the  object,  which  was  the 
raifsing  of  a  revenue,  that  the  term  "  GverMcy,**  mast 
include  every  island  that  was  subject  to  the  government 
of  GuemMey.  Suppose,  however,  that  a  testator,  haTiqg 
lands  in  Guernsey  and  also  lands  in  Uerm,  were  to  devise 
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all  his  lands  in  Guernsey  to  A.j  and  all  his  other  lands, 
wheresoever  situate,  to  -B.,  it  would  be  impossible  to 
contend  that,  because  Herm  was  subject  to  the  jurisdic- 
tion of  Guernsey y  the  lands  in  Herm  would  pass  under 
the  devise  of  lands  in  Guernsey.  The  case  put,  bears  a 
very  strong  analogy  to  the  case  now  before  the  Court. 

The  Vice-Chancellor  : 

At  present,  as  I  understand,  no  lease  has  been  granted 
to  Messrs.  RundeU  and  Bridge;  and,  therefore,  all  that 
1  have  to  do  is  to  put  a  construction  on  the  language  of 
the  letters  patent  The  only  question  then  is  whether 
there  is  any  ambiguity  on  the  face  of  them.  In  the 
Treasury-minutes  which  have  been  referred  to,  there 
appears  to  be  some  inconsistency.  The  minute  of  the 
29th  of  March  1825,  begins  with  mentioning  an  applica- 
tion made  for  a  grant  of  mines  in  Nova  Scotia^  New 
Brunswick  and  Cape  Breton.  These  countries  are  there 
spoken  of  in  a  popular  way,  and  they  are  spoken  of,  in 
1825,  by  some  members  of  his  Majesty's  government, 
who  ought  to  have  known  what  had  taken  place  during 
the  year  1820,  when  the  annexation  of  Cape  Breton  to 
the  province  of  Nova  Scotia  took  place.  Then  the 
minute  proceeds  in  these  words :  Founded  upon  an 
intention  of  his  Majesty's  government,  in  the  year  1788, 
to  recommend,  to  his  late  Majesty,  to  make  a  grant  to 
his  Royal  Highness  of  mines  in  Nora  Scotia.*'  There 
the  locality  of  the  mines  is  spoken  of  in  a  general  way. 
Allusion  is  then  made  to  the  draft  of  an  intended  grant 
of  mines  in  Nova  Scotia.  What  that  grant  was  I  do  not 
know ;  what  the  draft  was  I  do  not  know  :  it  is  not  pro- 
duced. The  minute  then  proceeds  to  state  that  it  was 
his  late  Majesty's  gracious  intention,  at  that  period,  to 
grant  certain  mines  in  the  province  of  Nora  Scotia. 
Now,  primi  facie,  when  the  Lords  of  the  Treasury  are 
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speaking  of  the  intention  of  King  George  the  Third,  in 
the  year  1 788,  to  make  a  grant  of  mines  in  the  province 
of  Nova  Scotia,  I  must  conclude  that  they  were  speak- 
ing of  what  was  his  Majesty's  intention  with  refisrence 
to  what  was  then  the  province  of  Nova  Scotia.  Then 
they  say :  under  these  circumstances,  my  Lords  are  of 
opinion  that  his  late  Majesty's  gracious  intentions  in 
regard  to  the  grant  of  mines  in  the  province  of  Nova 
Scotia,  in  favour  of  his  Royal  Highness  the  Duke  of 
York,  must  be  considered  as  clearly  established."  Then, 
in  the  Treasury-minute  of  the  3d  of  May  1825,  their 
Lordships  advert  to  their  former  minute,  wherein  they 
requested  Lord  Liverpool  to  submit  to  his  Majesty  Kii^ 
George  the  Fourth,  their  humble  recommendatioQ  that  his 
late  Majesty's  gracious  intention  that  a  grant  should  be 
made,  to  his  Royal  Highness  the  Duke  of  York,  of  certain 
mines  in  the  province  of  Nova  Scotia,  should  be  carried 
into  effect.  And  then  they  proceed  to  say :  **  The  terms 
which  are  proposed  are  as  follows,  namely,  first,  the 
grant  to  include  the  right  of  working  all  mines  and 
minerals  of  every  description,  in  the  province  of  Nom 
Scotia*' :  and  then  they  mention  further  terms ;  and  aH 
of  them  are  mentioned,  for  the  purpose  of  being  sub- 
mitted to  the  consideration  of  his  Royal  Highness  the 
Duke  of  York.  Now  admitting  that  it  nsay  have  been 
the  intention  of  the  Lords  of  the  Treasury,  at  the  time 
when  they  made  these  minutes,  to  make  a  grant  of 
those  mines  only  which  were  in  the  old  province  of 
Nova  Scotia ;  yet  who  can  tell  what  was  the  discoisioii 
that  took  place  in  consequence  of  the  submission  of 
those  terms  to  the  Duke  of  Yorkl  No  one  can  tell:  dl 
that  appears  is  that,  after  the  terms  had  been  submitted 
to  the  Duke  of  York,  the  letters  patent  of  the  S6th  of 
August  1826,  were  made,  on  which  the  question  in  the 
cause  arises.. 
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In  the  first  place,  the  instrument  contains  no  recital  at 
all.  It  witnesses  that  our  Sovereign  Lord  the  Kinp^  has 
granted  certain  mines,  belonging  to  his  Majesty,  within 
the  province  of  Nova  Scotia  in  America.  Now,  at  that 
time,  what  was  the  province  of  Nova  Scotia  ?  It  was  a 
province  that  comprised,  as  part  of  it,  Cape  Breton. 
For,  when  we  look  at  that  which  is  strictly  evidence, 
namely,  the  proclamation  and  the  act  of  the  colonial 
assembly,  I  think  there  cannot  be  a  doubt  that  Cape 
Breton  was  meant  to  become,  and  did  become  part  of 
the  province  of  Nova  Scotia.  The  proclamation  states  : 
*'  That  his  Majesty,  with  a  view  to  promote  the  welfare 
and  mutual  interests  of  his  faithful  and  loyal  subjects  of 
Nova  Scotia  and  Cape  Breton,  hath  been  graciously 
pleased  to  direct  that  the  island  of  Cape  Breton  should 
be  re-annexed  to  the  government  of  Nova  Scotia,  and 
the  same  island  should,  from  henceforth,  be  and  remain 
an  integral  part  of  the  government  of  Nova  Scotia.  I  do, 
therefore,  in  pursuance  of  his  Majesty's  instructions,  and 
by  and  with  the  advice  of  his  Majesty's  council,  declare 
that  the  island  of  Cape  Breton,  is  and,  from  henceforth, 
shall  be  and  remain  a  several  and  distinct  county  of  the 
province  of  Nova  Scotia,  to  be  called  and  known  by  the 
name  of  the  county  of  Cape  Breton.*'  How  does  it  be- 
come a  county  of  the  province  of  Nova  Scotia,  except  by 
becoming  a  part  of  the  province  of  Nova  Scotia  ?  And, 
that  it  was  distinctly  understood  so  to  be  by  the  local 
government  in  Nova  Scotia,  is  put  beyond  all  doubt, 
when  we  look  at  the  act  of  the  local  legislature  which 
was  passed,  and  which,  I  presume,  had  the  ratification 
of  his  Majesty.  This  act  recites :  *^  Whereas  his  Ma- 
jesty has  been  graciously  pleased  to  re-annex  the  island 
of  Cape  Breton,  as  an  integral  part  of  the  province,  and 
a  distinct  and  several  county  thereof,  to  be  called  and 
known  by  the  name  of  the  county  of  Cape  Breton ;  **  and 
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then  it  proceeds  to  make  a  provision,  the  clear  effect  of 
which  is  to  extend  the  institutions,  i/vhich  were  then 
existing  in  old  Nova  Scotia,  to  Cape  Breton,  and  to 
abolish  the  institutions,  which  then  existed  in  Copt 
Breton,  for  the  administration  of  justice  and  vanous 
other  purposes ;  so  that,  when  one  looks  at  the  procla- 
mation and  the  act  of  the  local  legislature^  it  is  beyond 
all  doubt  that  the  province  of  Nova  Scotia  does,  neces- 
sarily, comprehend,  as  part  of  it,  Cape  Breton.  I  havey 
very  carefully,  looked  at  every  part  of  the  letters  patent, 
in  which  reference  is  made  either  to  the  province  or  to 
Nova  Scotia ;  and  the  expressions  I  find  are  :  within 
the  province  of  Nova  Scotia,"  or  "  the  said  province," 
or  "  iVova  Scotia"  alone.  But,  whenever  Nova  Scotia 
is  mentioned  without  the  word  province,  it  is  so 
mentioned  as  to  show  that  it  must,  of  necessity,  mean 
the  province  of  Nova  jScotia.  The  first  passage  in  the  red- 
dendum,  is  yielding  and  paying  unto  his  Majesty,  his 
heirs,  &c.  at  Halifax  in  the  said  province  of  Nova  Scotia, 
through  the  hands  or  by  the  receipt  of  the  Governor  or 
Lieutenant-governor  of  Nova  Scotia  aforesaid."  Now 
there  was  not,  nor  ever  could  be,  after  the  proclamation 
and  the  Act  of  Assembly,  any  other  Governor  or  Lieole- 
nant-govemor  than  of  the  province  of  Nova  Scotia ;  and 
there  was  no  other  Nova.  Scotia  than  this,  and,  there- 
fore, the  expression,  "  The  Governor  or  Lieutenant-go- 
vernor of  Nova  Scotia,"  is,  manifestly,  equivalent  to 
Governor  or  Lieutenant-governor  of  the  province  of 
Nova  Scotia"  The  same  expressions  occur  several 
times  afterwards,  in  other  parts  of  the  same  instrument 

It  appears  to  me,  therefore,  that  the  construction  to  be 
put  upon  these  letters  patent,  does  not  admit  of  question. 
I  admit  that  a  question  might  be  raised  by  looking  at 
the  extremely  inaccurate  language  which  is  used  in  the 
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Tireasuiy-minutes ;  but  I  think  that^  where  there  is  sucli 
authority  as  the  proclamation  and  the  Act  of  Assembly 
afford,  as  to  what  is  to  constitute  the  province  of  Nova 
Scotia,  you  are  not  at  liberty  to  say  that  any  question,  in 
point  of  law,  arises  on  the  letters  patent  If,  therefore, 
I  am  to  give  an  opinion,  the  only  opinion  that  I  can  give, 
18  that  those  mines  which  are  locally  situate  in  what  was 
once  Cape  Breton  but  is  now  part  of  the  province  of 
Nova  Scotia,  are  comprised  in  the  demise,  made  by  the 
letters  patent,  of  all  the  mines  in  the  province  of  Nova 
Scotia. 


i8;37. 


Taylor 

V, 

Attorney- 
General. 


NANNEY  V.  VAUGHAN.  1837: 
_^  8th  June. 

JdY  the  settlement  on  the  marriage  of  the  Defendant    '      "  ' 
Vaughan,  the  Plaintiff's  nephew,  with  the  daughter  of  Injunction. 
the  Defendant  Massey,  the  Plaintiff  covenanted  with  ^.covenanted 
Ma&sey  and  with  the  Defendant  Williams,to  pay  them  an  with  B.  and  C. 
annuity,  in  trust  for  the  intended  husband  and  wife,  annuuy*^b"tr^^ 
The  annuity  having  fallen  in  arrear,  and  Wiliiams  (who  for  D.  The  an- 

was  the  confidential  solicitor  of  the  Plaintiff,  and  had  nuity  being  in 
,      ,  _     ,  .  .       ,  ^  -     arrear,  and  C. 

been  employed  by  him  to  negociate  the  terms  ot  the  declining  to  take 

settlement  and  to  prepare  the  deed)  having  declined  to  steps  to  recover 

take  any  steps  to  enforce  the  payment  of  it,  an  action  b^ught^an  ^ 

for  the  arrears  was  brought,  against  the  Plaintiff,  by  action,  for  that 

Maisey,  in  the  names  of  himself  and  WiUiams.  The  purpose,  against 
•  1  /*■  1     11    •       1      o  in  the  names 

bill  was  thereupon  filed,  alleging  that  the  action  was     himself  and 

C.    A.  then 

filed  a  bill  against  B.  C.  and  D.,  alleging  that  the  covenant  had  been 
obtained  by  fraud,and  praying  for  an  injunction  to  restrain  the  action  : 
and  he  afterwards  obtained  injunctions  against  B,  and  C,  separately. 
B.  having  put  in  his  answer,  moved  to  dissolve  the  injunction  issued 
against  himself:  but  the  motion  was  ordered  to  stand  over  until  C.'s 
answer  was  in. 

1  he  answers  of  all  the  defendants  having  been  filed,  both  the  in- 
junctions were  dissolved,  on  a  motion  by  D,  supported  by  his  own 
answer. 
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brought  at  the  instigation  of  Vaughanf  and  praying  tint 
the  settlement  might  be  set  aside  on  the  ground  that  it 
had  been  obtained,  from  the  plaintiff,  by  false  representa- 
tions and  deceit,  and  that  Massey  and  Williams  might  be 
restrained  from  prosecuting  the  action.  The  Plaintiff 
afterwards  obtained  a  separate  order  for  an  injunctioD 
against  each  of  the  last-named  Defendants*  Maag 
having  put  in  his  answer,  obtained  the  usual  order  itti^ 
for  dissolving  the  injunction  which  had  issued  against 
him. 

M  r.  Spence  and  Mr.  James  Russell,  for  the  Defendant 
Massey,  now  moved  to  make  that  order  absolute* 

Mr.  Knight,  Mr.  Jacob  and  Mr.  JBetkell,  for  the 
Plaintifl^  said  that  Williams  had  not  filed  his  answer: 
that^  as  he  was  employed  to  negociate  and  prepare  the 
settlement,  he  was  most  likely  to  be  acquainted  with  the 
particulars  of  the  case,  and,  therefore,  the  moti<m  ought 
not  to  be  proceeded  with,  until  it  was  known  what  WU* 
liams  had  to  state,  as,  otherwise,  the  Court  would  be  act- 
ing in  ignorance  of  what  was  most  material  to  be  koowiu 

Mr.  Spence  contended  that,  as  Massey  had  put  in  his 
answer,  he  was  entitled  to  move  to  dissolve  the  injunc* 
tion  which  had  issued  against  him  separately. 

The  Vice-Chancellob  : 

It  is  represented,  by  the  counsel  in  support  of  the 
motion,  that  Massey  is  willing  to  proceed  with  the 
action,  but  that  Williams  is  not :  and,  supposing  that  to 
be  the  case,  still,  unless  the  injunction  is  dissolved  as 
against  Williams  as  well  as  Massey,  Massey  cannot 
proceed  with  the  action  without  being  guilty  of  a  con- 
tempt ;  as  he  must  proceed  in  the  joint  names  of  himself 
and  Williams. 


1837- 
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This  case  must  be  managed  in  the  same  manner  as 
the  case  of  Montague  v.  HiU  (a)  was.  There,  not  only 
the  party  who  was  the  Plaintiff  at  law  in  name  only, 
luid  put  in  his  answer,  but  also  the  party  who  was  the 
Plaintiff  at  law  in  substance,  had  put  in  his  answer ; 
and,  consequently,  the  Court  was  enabled  to  judge  of 
the  real  rights  of  the  parties  and  the  true  merits  of  the 
case.  So,  in  this  case,  in  order  to  enable  me  to  decide 
as  to  the  right  of  Maissey  to  dissolve  the  injunction,  all 
the  facts  and  circumstances  of  the  case,  must  be  fully 
before  me.  The  motion  must,  therefore,  stand  over, 
until  Williams  has  filed  his  answer. 


Jfoss^s  motion  was  not  renewed  :  but,  the  answers 
of  all  the  Defendants  having  been  filed,  Vaughan  and 
wife  served  the  Plaintiff  with  notice  of  a  motion,  on 
their  behalf,  to  dissolve  the  injunction,  and  of  their 
intention  to  read  their  own  answer  in  support  of  the 
motion. 

The  motion  vras  heard  on  the  5th  of  August,  and  the 
injunction  was  then  dissolved  (6). 

(a)  4  Russ.  128. 

(b)  See  Joseph  v.  DotihUdayy  1  V.  &  B.  497. 
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i337:  FRYER  r.  BUTTAR. 
loth  June. 

'             '  Edward  fryer,  the  testator  in  the  cause,  left,  to 

^  his  wife,  for  her  life,  the  rents  of  his  lands,  the  interest 

Construction.  °       >                »                             .  . 

Annuity.  of  his  monies  in  the  funds  and  of  all  his  other  mmies, 

^    with  the  exception  of  such  bequests  as  he  should  there- 
Testator  gave  to  ^                 »,                             1        •/!  J 
M.  W,  an  an-  ^f^^^  name.  He  then  gave  several  specific  and  pecuniary 

nuit3r  of  40/. for  legacies  ;  and,  afterwards,  bequeathed  as  follows:  "  To 

5ut  S^hiriong^  servant,  Mary  Watson,  I  bequeath  an  annuity  of  14i. 

annuities;  and  a  year  to  be  paid  during  the  life  of  my  wife ;  and,  at  the 

directed  that  at  decease  of  my  wife,  I  leave  the  said  Mary  IFatfOJithe 

M,  W.  8  death,  ^    ,                   ;       ,  .            1                .      .  , 

the  principal  further  sum  of  20     making  together  an  annuity  of  40  (. 

out  of  which  the  a  year  payable  out  of  my  stock  of  long  annuities,  during 

^i^^sol^hh  Mary  Wat^n*^  life and,  after  making  a pre- 

next  of  kin  then  cisely  similar  bequest  to  his  other  servant,  MaryClarie, 

living;  and  he  ^e  proceeded  thus:  "  And.  in  case  of  the  death  of  the 

further  directed  ^     .       ^      ^                   „^  , 

that  the  annuity  ^he  other,  the  said  Mary  Watson  or  Mary  Ciarht, 

should  best  cur-  my  will  is  that  the  survivor  shall  enjoy  the  annuity  of 

of  long  an-^^^*^  other  as  well  as  her  own,  that  is,  80  /.  a  year  for  her, 

nuities.   The  the  survivor's,  life;  and,  at  the  death  of  the  survivor,  the 

testator  died  principal  out  of  which  the  whole  annuity  of  80  /.  arose, 

possessed  of  ^  *^ 

509/.  long  an-  nearest  of  kin,  who  may  be  then  living, 

nuities.  These  annuities  of  80  /.  are  to  be  secured,  at  the  decease 

fbnd  for^y.  ^^^^      l<>"g  annuities,  and  made 

ment  of  the  an-  payable  to  the  said  Mary  fVatson  and  Mary  Clarke 

nuity  ought  to  half-yearly.*'   The  testator  bequeathed  the  residue  of 

be  provided  m  ,  .                        ,     ^,  .  , 

the  Three-per-  property  to  the  Plaintiff  and  to  the  Defendant, 

Cents.,  and  that  W.  V.  Fryer. 
the  money  re- 
quired for  that  The  testator  died  possessed  of  609/.  long  annuities. 

purpose  ought  His  wife  died  in  his  lifetime, 
to  be  raised  by 

the  sale  of  part  of  The  question  was  whether  80/.  of  the  testator's  long 

tieVan^tha^  annuities  ought  to  be  set  apart  to  answer  the  annuit  e 

remainder  of  the  long  annuities  formed  part  of  the  testator's  residuaiy  estate. 
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given  to  Mary  Watson  and  Mary  Clarke,  in  which  case 
they  would  run  the  risk  of  the  long  annuities  expiring  in 
their  lifetimes;  or  whether  their  annuities  were  a  charge 
upon  the  whole  of  the  testator's  long  annuities. 

The  Vice-Chancellor  held  that  a  sum  of  three  per  cent, 
stock  producing  80  /.  a  year,  ought  to  be  purchased  with 
money  to  be  raised  by  sale  of  a  sufficient  part  of  the 
long  annuities ;  and  that  the  dividends  of  such  stock 
ought  to  be  paid  to  the  annuitants  and  to  the  survivor 
of  them;  and  that  the  remainder  of  the  long  aimuities 
fell  into  the  testator's  residuary  estate,  and  that  the 
Plaintiff  and  the  Defendant  W.  F.  Fryer ,  were  entitled 
to  it  as  the  residuary  legatees  under  the  will  (a). 

Mr.  Wigram  and  Mr.  Rudall,  for  the  Plaintiff. 

Mr.  Knight,  Mr.  James  Russell,  Mr.  Stephens,  and 
Mr.  Coleridge,  for  the  Defendants. 

(a)  See  Bethune  v.  Kennedy ,  i  My  In.  &  Craig,  114;  and 
Vincent  v.  Netocombe,  1  Youn.  599. 


1837. 

V 

Fryer 

BUTTAR. 


RUST  V.  BAKER. 


1837: 
loth  June. 


James  carter,  by  Ws  will  dated  the  27th  of  Coi^mction. 
December  1828,  bequeathed  one-fifth  part  of  his  resi-  Presumption  of 
duary  personal  estate  unto  and  equally  between  William  Death. 

Te6tator,by  his  will  dated  in  1 8 28,  bequeathed  a  fifth  of  his  residue  to 
IV.  R,E.  R.  and  /.  R.,  and  all  other  the  children  of  J.  R.  the  elder, 
and  the  issue  of  such  of  his  children  as  should  have  departed  this  life, 
such  issue  to  take  such  portion  of  the  fifth  as  their  parents  would 
have  taken  if  living.  The  testator  died  in  1829.  J.  IL  the  elder  had 
two  children  besides  those  named  in  the  will.  One  of  them,  N.  R.y 
went  abroad  in  1809,  and  had  not  been  heard  of  since  1815.  Both 
before  and  after  the  testator's  death,  endeavours  were  made,  by  in- 
quiries and  advertisements,  to  ascertain  whether  N.  R.  were  living 
or  dead,  but  without  success.  Held  that  he  must  be  presumed  to 
have  died  before  the  date  of  the  will,  but,  nevertheless  that  his 
children  were  entitled  to  the  share  which  he  would  have  taken  if 
he  had  survived  the  testator. 

G  6  3 
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Rust,  Edward  Rust,  and  John  Rust,  and  all  attd  evfliy 
other  the  children  of  John  Rust  of  Great  WaliJum  'm 
the  county  of  Essex,  miller,  and  the  issue  of  such  of  hb 
children  as  should  have  departed  this  tife,  such  imtf 
nevertheless,  to  take,  equally  between  theaiy  such  por- 
tion only  of  the  said  fifth  part  or  share  as  his  or  their 
parent  or  parents  would  have  taken  if  Uving. 
The  testator  died  on  the  12th  of  April  1829. 

John  Rust,  the  father,  had  two  children  besides  those 
named  in  his  will,  namely,  George  Rust  and  Naikam 
Rust.  In  1809,  Nathan  Rust,  who  had  previously 
married  Sarah  Rust,  quitted  this  country  and  went  to 
the  United  States  of  America^  and  resided,  for  some 
time,  in  New  York,  under  the  name  of  Nathan  Perry. 
About  a  twelvemonth  after  he  had  left  England,  he 
wrote  to  his  wife  requesting  her  to  join  him  in  Ameriea', 
which  she  declined  to  do.  She  occasionally  received 
letters  from  him  afterwards,  until  the  end  of  the  year 
1815.  The  last  letter  was  dated  New  York,  Bth 
September  1815.  It  was  addressed  to  her  under  Ae 
name  of  Sarah  Gumey,  and  contained  the  fbllowii^ 
passage :  You  must  direct  to  me  as  under :  yon  most 
remember  that,  unless  the  postage  is  paid,  they  will  not 
come;"  and  then  the  following  address  was  added: 

N.  Rust  per  packet."  Since  that  time  no  tidings  had 
been  received  of  N.  Rust  by  any  person  whatsoever; 
although,  both  before  and  after  the  testator's  death,  dili- 
gent inquiry  had  been  made  to  ascertain  whether  he 
was  living  or  dead ;  and,  in  November  1829,  the  testator's 
executors  advertised  for  him  in  several  newspapers  pub* 
lished  in  London  and  in  the  counties  of  Essex  and  Hert" 
fordshire,  where  he  had  resided ;  and,  in  1835,  they  adver- 
tised for  him  in  the  Neto  York  papers,  but  without  efl^t 

The  bill  was  filed,  b  May  1837,  by  his  two  children, 
ugaiust  Surah  Rust,  the  executors  of  the  will,  and  the 
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other  four  children  of  John  Rust  the  father,  alleging 
that  Nathan  Rust  died,  or,  under  the  circumstances 
before*mentionedy  must  be  presumed  to  have  died  in  the 
testator's  lifetime,  and  that  thereby  and  under  the  be- 
quest in  the  will,  the  share  of  the  testator's  residuary 
estate  to  which  he  would  have  been  entitled  if  he  had 
survived  the  testator,  then  belonged  to  the  Plaintiffs. 

The  bill  prayed  for  a  declaration  that,  in  the  events 
that  had  happened  and  under  the  will,  the  Plaintiffs  were 
entitled  to  the  share  of  the  testator's  residuary  estate 
which  their  father  would  have  taken  if  he  had  survived 
the  testator. 

The  Defendants  admitted  the  facts  stated  in  the  bill ; 
and  Sarah  Rust  did  not  dispute  the  fact  of  her  hus- 
band's death,  but  submitted  whether,  under  the  circum- 
stances before-mentioned  and  in  the  absence  of  any  direct 
proof  as  to  the  time  of  her  husband's  death,  it  must  not 
be  presumed  that  he  survived  the  testator  and  afterwards 
died  intestate,  in  which  case  she  would  be  entitled  to  a 
share  of  the  fund  in  dispute,  under  the  Statute  of  Dis- 
tributioDB. 

The  cause  was  heard  asa  short  cause.  It  was  the  wish  of 
all  parties  that  the  case  should  be  decided  upon  the  allega- 
tioDs  in  the  bill,  in  order  to  save  the  expense  of  inquiries. 

Mr.  Knight  and  Mr.  Elmsley,  for  the  Plaintiffs,  said 
that  the  presumption  of  death  arose  at  the  end  of  seven 
years  after  the  party  was  last  heard  of ;  and,  therefore, 
it  must  be  presumed  that  N.  Rust  died  in  1822,  which 
was  before  the  date  of  the  will ;  and,  consequently,  that 
the  Plaintiffs,  as  the  issue  of  a  child  of  John  Rust,  the 
iather,  who  had  departed  this  life,  were  entitled  to  par- 
ticipate in  the  one-fiftii  of  the  testator's  residuary  estate 

Mr.  Wigram,  for  the  surviving  children  of  John  Rust 
the  father,  contended  that  as  N*  Rust  must  be  presumed 
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1 837.  to  have  died  before  the  date  of  the  will,  be  was,  hinifld^ 
incapable  of  taking  under  it,  and,  therefore,  hia  imie 
could  not  take  by  way  of  substitation  for  him.  Wmtgh 
V.  Waugh  (a). 


Rust 


Mr.  Jacob  and  Mr.  Hood,  for  Sarah  JRiKf,  aaid  that 
N.  Rust  might  be  presumed  to  have  died  afto*  the  tes- 
tator, but  not  before. 

The  Vicb-Chancellor: 

From  what  is  stated  in  the  bill,  I  must  hold  that  Na- 
than Rust  died  before  the  date  of  the  will,  and  that  his 
issue  are  entitled  according  to  the  prayer  <^  the  bill  {h). 


1837: 
10th  June 

and 
14th  July. 

 V  ' 

CoustructUn. 


life,  and  after 
her  decease,  for 
her  husband  for 
Hfe,  and  after  his 
decease  for  his 
nephew  and 
nieces,  the  chil- 
dren of  his  sister 


ARCHER  V.  JEGON. 

Joseph  MOSER,  by  his  win  dated  the  10th  of 
April  1817,  gave  7,000/.  stock  to  his  executors,  intrust 
to  pay  the  dividends  thereof  to  his  sister  Elizabeth,  the 
wife  of  John  Crraham,  to  and  for  her  separate  use  for  her 
life,  and  not  to  be  subject  to  the  debts,  contracts  or 
engagements  of  her  then  present  or  any  future  husband 

and,  from  and  after  the 


Testator  gave 
7,000  /.  in  trust 

for  his  sister  for  that  she  might  intermarry  with 


death  of  his  said  sister,  then  upon  further  trust  to  pay 
the  dividends  of  the  stock  to  the  said  J.  Graham  for  his 
life ;  and,  from  and  immediately  after  his  decease,  the 
testator  gave  the  said  7,000  /.  stock,  and  the  interest 
and  dividends  thereof,  unto  his  nephew  and  nieces,  the 


who  should  be  then  living.  The  husband  died  leaving  five  children 
by  his  wife ;  then  one  of  the  children  died,  and,  afterwards,  the  wife. 
Held,  that  the  deceased  child  took  a  vested  interest  in  one  fifth  of 
the  fund. 

(a)  2  Myl.  &  Keen,  41. 

(6)  fee  Smitk  v.  SmM,  ante  353 ;  and  Giki  v.  GileMf  ante 360. 
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children  of  his  said  sister,  who  should  then  be  Kving^  to 
be  shared  and  divided  equally  between  them  share  and 
share  alike. 

The  testator  died  in  1819.  John  Graham  died  shortly 
afterwards,  leaving  a  son  and  four  daughters  surviving 
him.  Mrs.  Gra^iam  died  in  September  1836.  One  of  her 
daughters  died  in  her  lifetime.  The  question  was  whe- 
ther that  daughter  took  a  vested  interest  in  one-fifth  of 
the  7,000  or  whether  the  fund  was  wholly  divisible 
amongst  the  four  children  who  survived  their  mother. 

Mr.  Wakefield  and  Mr.  Lee,  for  the  representatives  of 
the  deceased  daughter,  said  that,  according  to  the  gram- 
matical construction  of  the  will,  the  deceased  daughter 
took  a  vested  interest  in  the  fund ;  for  the  word  then 
referred  to  the  last  antecedent,  which  was  the  death  of 
John  Graham.  Lvgar  v.  Harman  (a).  Smith  v.  Streat^ 
field  (Jb). 

Mr.  Cooper  and  Mr.  Harwood,  for  the  surviving  chil- 
dren, said  that  the  vesting  of  the  children's  shares  was 
contingent  on  their  surviving  both  their  parents :  that 
the  testator  clearly  contemplated  that  his  daughter 
would  survive  her  husband ;  as  he  had  provided  against 
a  future  husband's  taking  any  part  of  her  life-interest ; 
and  that,  if  she  had  married  again  and  had  children  by 
her  second  husband,  and  all  the  children  of  the  first 
marriage  had  died  in  her  lifetime,  it  was  clear  that  the 
children  of  the  second  marriage  would  have  taken  the 
7,000  /. 

Mr.  Spurrier  and  Mr.  Tennant  appeared  for  the  other 
parties. 


1837. 
Archkr 

V. 

Jegon. 


(a)  1  Cox.  250.  {b)  I  Meri  358 
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The  Vice-Chancellor  : — 
The  safest  rule  in  constramg  wills,  is  to  take  the 
words  according  to  their  ordinary  meaning,  unless  thm 
is  something  else  in  the  will  which  shows  that  they  were 
not  meant  to  be  so  taken. 

It  is  possible  that  the  testator  may  hare  metnt  thtt 
those  children  only  should  take,  who  should  be  liring  at 
the  death  of  the  sunrivor  of  Mr.  and  Mis.  (Jrakam;  but 
he  has  not  said  so.  He  certainly,  howeTer,  contemplated 
her  marrying  again.  He  says  Upon  trust  that  my  exe- 
cutors do  and  shall  receive  the  interest  and  dividends 
thereof,  as  the  same  shall  become  due,  and  pay  Che  same, 
from  time  to  time,  when  received,  unto  my  sister  JQuo- 
beth,  the  wife  of  J ohn  Graham^  to  and  for  her  own  s<de  and 
separate  use  and  benefit,  for  and  during  the  term  of  her 
natural  life,  and  not  to  be  subject  or  liable  to  the  ddU, 
contracts  or  engagements  of  her  present  or  any  future 
husband  that  she  may  intermarry  with ;  but  her  receipt 
alone,  notwithstanding  any  such  coverture,  shall  be  a 
good  and  su£Bcient  discharge  to  my  execulcm  ioi  the 
same :  and,  from  and  immediately  after  the  death  of  my 
said  sister,  upon  further  trust  to  pay  the  interest  and 
dividends  of  the  said  7|000/.  stock,  unto  the  aaid  Jokn 
Graham^  during  the  term  of  his  natural  life ;  and,  finom 
and  immediately  after  his  decease,  I  give  and  bequeath 
the  said  7>000  /.  stock  and  the  interest  and  dividends 
thereof,  unto  my  nephew  and  nieces,  the  children  of  my 
said  sister,  who  shall  then  be  living."  There  the  word 
then^  necessarily  refers  to  the  antecedent,  after  his 
decease." 

Declare  that  the  fund  is  divisible  into  five  shares,  and 
that  the  representatives  of  the  deceased  daughter  are 
entitled  to  one  of  those  shares  (c). 

(c)  See  Smith  vi  Smiih,  ante  p.  353 ;  and  GUet  v.  Oiki^ 
ante  360. 


1837- 
 ^ 

AacBEa 
r. 

Jegon. 
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TAYLOR  r.  SALMON.  1837. 

15th  June. 

1  HE  Defendant  not  having  put  in  his  answer,  the     '  ^  ' 

Plaintiff  obtained,  first,  an  attachment  and,  afterwards,  Fra<Aice. 

an  order  for  a  serjeant-at-arms  against  him.  On  the  12th   ^ 

of  May,  the  serjeant-at-arms  returned  mm  est  inventus.  A  defendant  who 

On  the  same  day  the  Defendant  filed  his  answer ;  and,  contempt 
.      1^    -Tk  i«  1    •    J         J         "wBXii  of  an- 

on the  day  following  the  Defendant  obtamed  an  order  gwer,  filed  his 

to  clear  his  contempt,*  and  paid  the  costs.    On  the  answer,  and^oh- 

25th  of  May,  the  answer  was  excepted  to.  On  the  2d  of  ^  ^j^^^. 

June,  the  Defendant  submitted  to  answer  the  exceptions,  tempt,  and  paid 

On  the  3d,  the  Plaintiff  obtained  an  order  for  a  seques-  F^^ 

'  ,    1      ,    .    1  1     i.    answer  was  m- 

tration  (a),  and,  on  the  6th,  he  obtamed  an  order  for  sufficient.  Held 

taking  the  bill  pro  confesso,  but  that  order  was  not  that  the  con- 
drawn  up  and  served  until  the  8th.   On  the  7th,  the  ^^^^^ 
Defendant  filed  his  further  answer. 

Mr.  Wakefield,  for  the  Defendant,  now  moved  to  dis- 
charge the  orders  for  a  sequestration  and  for  takmg  the 

*  The  order  is  in  the  following  form :  Upon  a  motion  this 
day  made  unto  this  Court,  by  Mr.  ,  of  counsel  for  the 

Defendant,  it  was  alleged  that  an  attachment  having  issued 
against  the  Defendant  for  want  of  his  answer  to  the  Plain* 
tifPs  bill,  directed  to  the  sheriff  of  ,  the  said 

Defendant  was  arrested  thereon:  that  the  said  Defendant 
has  since  ptU  in  his  said  answer^  as  by  the  Six  Clerks'  certifi- 
cate appears,  and,  therefore,  it  was  prayed  that  the  said 
Defendant  may  be  discharged  out  of  the  custody  of  the  said 
sheriff  upon  payment  of  costs  of  the  said  contempt.  Where- 
upon and  upon  hearing  the  Six  Clerks*  certificate  read,  this 
Court  doth  order  that  the  said  Defendant,  on  paying  or 
tendering  the  costs  of  his  said  contempt,  be  discharged  out 
of  the  custody  of  the  said  sheriff  of  ,  as  to  his  said 

contempt.'* 


(a)  Sec  the  8th  &  9th  Orders  of  1828,  and  the  fl4th  Order 

ofisai*  * 
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Taylor 

V. 

Salmon. 


i6th  June. 

Practice* 
Pro  Conjesso. 

Contempt. 
Nexo  Orders. 

A  defendant 
who  was  in  con- 
tempt for  want 
of  answer,  filed 
his  answer  and 
obtained  an  or- 
der to  clear  his 
contempt,  and 
paid  the  costs. 


bill  pro  confesso,  for  irregularity.  He  referred  to  the  18th 
order  of  1833,  and  said  that  the  Defendant  was  not  in 
contempt  when  the  order  for  a  sequestration  was  made; 
for  he  had  put  in  his  answer,  and  obtained  an  order  to 
clear  his  contempt,  and  paid  the  costs. 

Mr.  Knight  and  Mr.  Loftus  Wigram  for  the  Plaintiff. 

The  Vice-Chancellor  : 
The  Defendant,  being  in  contempt  for  want  of  answer, 
put  in  an  insufficient  answer,  and  then  obtained  an  order 
to  clear  his  contempt  But  an  insufficient  answer  is  no 
answer,  and,  consequently,  the  order  did  not  clear  his 
contempt. 

[Motion  refused  with  costs. 


Mr.  Knight  and  Mr.  Loflus  Wigram  now  moved  that 
the  further  answer  might  be  taken  off  the  file,  on  the 
ground  that  it  had  been  put  in  after  the  bill  had  been 
ordered  to  be  taken  pro  confesao.  They  cited  Lorimer  v. 
Lorimer  (b),  Aberdeen  v.  Watkin  (c),  and  James  ?. 
Cresswicke  (d). 

Mr.  Wakefield  and  Mr.  Wray  for  the  Defendant, 

relied  on  the  Defendant's  having  cleared  his  contempt, 


^^he  an  Slyer  vt^as 

excepted  to  and  order  for  that  purpose  remaining  undischarged, 

the  defendant  They  referred  to  the  8th  order  of  1828  and  the  18th 
order  of  1833,  and  said  that  the  object  of  those  orders 
was  to  give  the  Defendant  an  opportunity  of  putting  in 
a  further  answer.   They  referred  also  to  the  judgments 


submitted  to  the 
exceptions, 
whereupim  a  se- 
questration 


wards  th^bilf^^      W^/Ziam^  v.  Thompson  (e),  and  Heame  v.  Ogilvieijy 
was  ordered  to  be  taken  pro  conjesso.  Before  that  order  was  drawn  up 
and  served,  the  defendant  answered  the  exceptions.   The  answer 
was  taken  off  the  file. 


(b)  1  Jac.  &  Walk.  284. 

(c)  Ante,  vol.  6,  p.  146, 

(d)  Ante^  vol.  7«4P*  143* 


(e)  1  Cox.  413;  and  s  Bro. 
C.C.  1179. 
(/)  u  Ves.77 
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The  Vice-Chancellor  : 
There  is  this  fallacy  in  your  argument.  You  speak 
of  a  Defendant  having  cleared  his  contempt  by  putting 
in  his  answer.  But  I  apprehend  that  a  Defendant  does 
not  clear  his  contempt  by  putting  in  his  answer  and 
paying  the  costs,  unless  the  answer  is  sufficient.  It  is 
plain  that  the  8th  and  9th  orders  of  1828  and  the  18th 
order  of  1833,  refer  to  a  case  where  a  Defendant  is  not 
in  contempt :  but  the  24th  order  of  1831  refers  to  a  case 
where  the  Defendant  is  in  contempt.  The  language  of 
that  last  order  is  unambiguous,  and  it  appears  to  me  to 
be  right  to  make  an  order  to  take  the  answer  off  the 
file*. 


1837. 

V 

Taylor 
Salmon. 


LANG  V.  LANG. 

In  1830,  Henry  Lang^  a  British  subject,  domiciled  in 

England  and  a  lieutenant  in  the  navy,  was  stationed, 

with  his  ship,  at  the  Mauritius,  where  he  married  Mary  A.,  a  domiciled 

PAiUp.   The  laws  then  in  force  there,  were  similar  to  Englishman, 
^  mamedaladyat 

the  Mauritius^ 

where  the  French  law  was  in  force.  By  their  settlement  (which  was 
in  the  French  language  and  form)  they  declared  that  they  intended 
to  marry  according  to  the  laws  of  England,  the  benefit  of  which  they 
reserved  to  themselves  the  power  of  claiming :  and  it  was  stipulated 
that  A.  should  invest,  in  certain  securities,  4,000  /.  (the  property  of 
the  lad}'  which  he  acknowledged  he  had  received  from  her),  and  that 
she  should  receive  the  income,  on  her  sole  receipts,  for  her  mainte- 
nance and  pergonal  wants,  and  that,  on  her  dying  in  A's  lifetime  with- 
out leaving  issue  by  him,  the  capital  should  belong  to  him  :  and,  if 
A.  did  not  invest  the  4,000/.  in  his  lifetime,  she  was  to  be  at  liberty 
to  take  it  out  of  his  assets  on  his  death.  A.  died  intestate  in  his  wife's 
lifetime.  He  never  received  the  4,000/.,  nor  invested  a  sum  to  that 
amount.  Held  that  his  widow  was  entitled  to  be  paid  the  4,000/.  out 
of  his  assets,  and  also  to  receive  her  distributive  share  of  the  residue. 

*  S<e  3  Myl.  &  Craig,  109. 


1837: 
22d  June. 


Construction^ 
Settlement. 
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those  of  France.  In  contemplation  of  the  marri^ei  t 
settlement  or  agreement  for  a  settlement,  in  the  French 
language,  was  executed  by  the  parties,  in  such  manner 
as  to  be  valid  according  to  the  laws  of  the  island.  It  was 
as  follows  :  There  shall  not  be  any  community  of  pro- 
perty between  the  intended  husband  and  wife,  who  mean 
to  marry  f^reeably  to  the  laws  and  customs  of  Enylmidf 
the  benefit  of  which  they  reserve  to  themselves  the 
power  of  claiming  as  occasion  may  require  for  the  exer- 
cise of  their  rights ;  and,  consequently,  neither  of  them 
shall  be  answerable  for  the  debts  contracted  by  the 
other  prior  or  subsequent  to  the  marriage.  The  pro- 
perty of  the  intended  wife  consists,  first,  of  her  parapher- 
nalia, furniture  and  trinkets,  a  statement  of  which  has 
not  been  made  out,  because  their  existence  is  proved  by 
authentic  lists:  2dly,  of  the  sum  of  4,000/.  steriing, 
which  is  her  own  private  property,  as  arising  from  her 
savings  and  economy,  and  which  she  has  delivered  to 
her  intended  husband,  who  acknowledges  the  recapt  of 
it  and  consents  to  remain  charged  therewidi  by  the  sole 
fact  of  the  solenmization  of  their  marriage.  This  sum  shaD 
be  invested,  by  the  intended  husband,  in  the  purchase 
of  lands  or  inscriptions  in  the  great  book,  or  in  sons 
other  investment  approved  by  the  intended  wife ;  and 
if,  on  the  day  of  the  decease  of  the  husband,  such  investr 
ment  should  not  have  been  efiected,  it  shall  be  optional 
for  the  intended  wife  to  retake  the  said  sum  of  4,0002. 
sterling  out  of  the  clearest  property  of  her  husband. 
An  inventory  shall  be  made  of  all  articles  liable  to  be 
consumed  that  may  devolve  to  the  intended  wife  dnrii^ 
the  marriage.  The  intended  wife  is  authorized  to  re- 
ceive, on  her  sole  receipts,  of  whom  it  may  concern,  the 
interest  of  the  said  sum  of  4,000/.  sterling,  in  order  to 
provide  for  her  own  maintenance  and  her  personal  wants. 
In  case  the  intended  wife  should  happen  to  die  before 
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lier  intended  husband,  without  leaving  any  issue  of  the 
marriage,  she  does,  hereby,  make  donation,  unto  him,  of 
the  said  sum  of  4,000/.  sterling,  in  absolute  proprietor- 
ship, but  such  donation  shall  become  null  in  case  there 
should  be  children  bom  or  to  be  bom  of  the  said  mar- 
riage ;  but  it  would  resume  its  full  force  and  validity  if 
such  children  should  happen  to  die  during  their  mino- 
rity, or  even  when  of  age  without  having  legally  dis- 
posed thereof." 

There  was  no  issue  of  the  marriage.  //.  Lang  died  in 
September  1832,  domiciled  in  England,  and  intestate : 
and  his  widow,  who  was  the  defendant  in  the  cause, 
took  out  administration  to  him.  The  plaintiffs  were  his 
next  of  kin. 

The  IhU  alleged  that,  although  the  laws  which,  at 
execution  of  the  settlement,  were  in  force  in  the  MauriliuSy 
were  similar  to  those  of  Francej  yet  the  constraction  of 
the  settlement  and  of  the  provisions  thereof,  and  the 
distribution  of  Lang^s  personal  estate,  ought  to  be  deter- 
mined according  to  the  laws  of  England:  that,  tlie 4,000/. 
or  any  other  sum,  was  never  paid  or  accounted  for 
to  Lang  by  or  on  behalf  of  the  Defendant :  and  that  the 
Defendant  claimed  to  retain  the  4,000  /.  out  of  his  effects, 
as  a  debt,  and  also  one  moiety  of  the  residue  of  his 
effects,  under  the  Statute  of  Distributions,  as  his  widow. 

The  bill  prayed  that  the  rights  and  interests  of  all 
parties  in  Zand's  personal  estate,  might  be  ascertained 
and  declared ;  and  that  it  might  be  declared  that  the 
provision  made,  by  the  settlement,  for  the  Defendant, 
was  in  bar  of  any  claim  which  she  might  be  entitled  to 
make  upon  Lang's  estate,  as  his  widow ;  and  that  she 
was  not  entitled  to  retain  out  of  it  any  greater  sum  than 
the  4,000  2.  and  the  interest  (if  any)  due  thereon :  or,  in 


*  .  ' 

Lano 

Lang. 
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case  the  Court  should  be  of  opinion  that  the  provism 
did  not  operate  as  a  bar  to  such  claim,  then  that  it 
might  be  declared  that  the  agreement  in  the  aettlement, 
on  the  part  of  Lang^  had  been  performed  or  mrtiftfiftt, 
and  that  tlie  defendant  was  not  entitled  to  retain  the 
4,000  /.y  as  a  debt,  out  of  personal  estate,  tmder 

the  settlement,  and  also  a  moiety  of  the  remdae,  as  lui 
widow,  under  the  Statute  of  Distributions  ;  or  that  it 
might  be  declared  that  the  Defendant  was  entitled  to 
retain,  as  a  debt,  so  much  only  of  the  4,0002.  as  was 
actually  paid  or  accounted  for  to  Lang  by  her  or  on 
her  behalf. 

The  Defendant,  in  her  answer,  submitted  whether  the 
construction  of  the  settlement  or  of  the  proriaiQiis  therecf 
ought  to  be  determined  according  to  the  laws  of  Smgbmi, 
She  said  that  all  the  necessary  negodations  and  tms' 
actions  previous  to  and  at  the  time  of  the  marriage, 
including  the  preparation  of  the  settlement  and  tha 
requisite  steps  to  render  it  valid  and  effectoal  according'' 
to  the  laws  of  the  Mauntiui  and  to  secure  to  her  the 
marriage  portion  of  4,000  L,  were  duly  performed  by 
legal  and  accredited  agents  of  Lang  and  herself,  and 
that  it  was  intended  that  the  settlement  and  Lom^ 
being  a  party  to  and  executing  the  same  and  thodiy 
acknowledging  the  receipt  of  the  marriage  portios^ 
should  constitute  an  effectual  security  to  the  Defendant 
for  the  same,  as  a  debt  upon  his  estate :  that  the  4,000/. 
was  not,  in  fact,  paid  to  Lang^  but  that  the  expressions 
in  the  settlement  as  to  that  sum,  were  used  for  the  pur- 
pose of  creating  a  valid  claim  to  that  amount,  on  her 
behalf,  against  Lang^s  assets,  according  to  the  law  and 
custom  of  France  and  the  Mauritius ;  and  that»  by  the . 
settlement,  a  debt  in  respect  thereof  was  as  eflbctaaily 
created  by  him  in  her  favour,  as  if  the  sum  haid  setuaHy 
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been  paid:  that  the  meaning  and  operation  of  the 
clauses  and  provisions,  was  that  the  payment  of  the 
4,000/.  should  be  secured  to  her  in  the  event  of  her 
husband  dying  without  issue  of  the  marriage,  so  as  that 
the  same  should  constitute  and  be  considered  as  a  debt 
payable  out  of  the  most  available  part  of  his  estate : 
that  she  claimed  to  retain  the  4,000  /.  as  a  debt,  with 
interest  from  her  marriage,  and  also  one  moiety  of  the 
residue  of  her  late  husband's  estate,  as  her  distributive 
share  thereof  as  his  widow.* 

*  The  foIlowiDg  cade  was  stated,  by  the  Plaintiffs,  for  the 
opinion  of  a  P'rench  advocate,  as  to  the  rights  of  the  parties. 

After  setting  forth  the  settlement, the  case  proceeded  thus: 
^  It  18  understood  that  no  sum  of  4,000/.  (as  mentioned  in 
the  settlenent)  waii  paid  over,  by  the  wife  to  the  husband, 
«pon  the  marriage,  and  that  the  wife  had  no  fortune  at  that 
time.  Mr.  Lang  died  in  September  1S32,  intestate  and 
without  issue,  and  his  widow  obtained  letters  of  administra« 
iion  to  his  effects  in  England,  Mr.  Lang  was  entitled,  under 
the  will  of  his  father  who  died  in  1828,  to  some  considerable 
Iqiacies,  which  will  ultimately  greatly  exceed  4,000/.:  part 
of  the  bequest  (3,500  /.  and  upwards)  has  already  been  paid 
Co  Mrs.  Lang.  Some  further  sums  having  now  become  pay- 
able, it  is  necessary  to  ascertain  what  share  of  her  late  hus- 
band's estate  Mrs.  Lang  will  be  entitled  to  claim,  as  her  own 
property:  and  the  question  arises  as  between  Mrs.  Lang^ 
claiming  as  the  widow  of  her  late  husband,  and  the  mother* 
Imthers  and  sisters  of  Mr.  Lang,  claiming  as  his  next  of  kin. 

ist.  Whether  Mr.  Lang's  estate  is  bound  by  the  statement 
in  the  settlement,  so  as  that  it  stands  charged  with  the 
4,000/.,  and  entitles  Mrs.  Lang  to  such  4,000/.,  absolutely* 
although  such  statement  in  the  settlement,  as  to  that  sum 
having  been  paid  over  by  her  on  the  marriage,  be  incorrect  ? 
sndly.  What  is  the  effect  of  the  stipulation,  in  the  settlement, 
that  il  ny  aura  pai  de  communauU  de  hiens*'  between  the 
bosbaod  and  wife :  and  3rd]y,  you  will  please  to  advise,  gene- 
rally, as  to  the  respective  rights  of  the  parties  in  the  property 
oTthelate  Mr.I^ii^." 
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Mr.  G.  Richards  and  Mr.  Freelingy  for  the  plaintiffs. 
The  settlement,  though  made  at  the  Mauritius^  most 
be  construed,  and  the  rights  of  the  parties  must  be  de- 

Opinion. 

The  undersigned,  having  perused  the  case  contuoing  a 
copy  of  the  marriage  contract  entered  into  in  fhe  idaiid  of 
the  Mauritius,  on  the  6th  of  November  1830,  between  lien* 
tenant  He»ry  Lang  and  Miss  Mary  Anme  Phii^t  upon  the 
questions  submitted,  is  of  the  following  opinion  :  He  begins 
by  observing  that  the  marriage  contract  is  so  worded  as  to 
be  contradictory  to  itself ;  since  the  parties  commence  bj 
declaring  that  they  mean  to  marry  according  to  the  laws  and 
customs  of  England,  whereas,  by  the  context  of  the  mairiage 
contract,  especially  by  the  proviso  against  community  of  pro- 
perty, and  by  the  fact  that  no  trustee  is  named,  it  is  evident 
that  it  was  the  French  Code  Civil  then  in  force  in  the  Mam- 
tius^  which  the  parties  intended  to  take  as  the  rule  of  their 
engagements.  Taking  this  for  granted,  tlie  unders^ped 
replies  to  the  questions  as  follows:  1st.  As  the  coatract  de- 
clares that  the  intended  wife  has  transferred  the  sum  of  4,oooil 
to  the  intended  husband,  who  acknowledged  it  and  rendered 
himself  liable  for  it  in  pursuance  of  the  fact  of  the  celebia- 
tion  of  the  marriage,  it  is  impossible  to  raise  a  doubt  as  to  this 
point.  It  comes  within  the  article  1 341  of  the  late  eivil  code, 
which  provides  that,  when  the  sum  in  question  exceeds  150 
francs,  no  proof  shall  be  admissible  in  opposition  to  the 
written  agreement.  The  application  of  this  article  is  the  more 
clear  ns,  on  the  one  hand,  the  marriage  contract  adds  that  if, 
at  the  (late  of  her  husband's  decease,  the  4,000  /.  should  not 
be  laid  out,  his  widow  shall  recover  this  sum  out  of  the  most 
accessible  part  of  his  property ;  and,  on  the  other  hand,  apoo 
the  supposition  that  the  gift  here  was  only  colourable,  there 
is  no  French  rule  of  law  to  render  such  a  donation  invalid. 
Mrs.  Isang  has,  therefore,  a  clear  right  to  the  restoration  of 
the  4,000/.  kindly,  The  proviso  against  community  of  pro- 
perty, enables  either  husband  or  wife  to  acquire  or  receive 
real  and  personal  property  during  the  marriage,  for  his  or  her 
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tennined  according  to  the  law  of  England.  At  the  time 
when  the  settlement  was  made,  the  Mauritiiu  was  in 
the  possession  of  the  English ;  and  the  settlement  de- 
clares that  the  parties  intended  to  marry  according  to 
the  laws  of  England^  and  that  they  reserved  to  them- 
selves the  power  of  claiming  the  benefit  of  those  laws, 
for  the  exercise  of  their  rights,  as  occasion  might  require. 

own  and  separate  benefit,  excluding  the  right  of  the  other  to 
any  interest  therein.  3dly,  In  defining  the  rights  of  Mrs.  Lang^ 
the  undersigned  will  at  the  same  time  have  sufficiently  defined 
those  of  the  heirs  of  the  husband ;  with  regard  to  this,  the 
undersigned  is  of  opinion  that  Mrs.  Lang  is  entitled  as  fol- 
lows :  1  St,  For  the  trousseau  (the  wearing  apparel*),  the  value 
of  which  not  being  fixed  by  the  marriage  contract,  must  be 
so  by  the  authentic  documents  therein  mentioned :  snd.  To 
the  entire  sum  of  4,000/* ;  3rd,  To  the  legal  interest  upon 
this  sum  during  the  marriage,  provided  the  wife  has  given  no 
discharge  for  it.  This  is  grounded  upon  the  express  clause 
In  the  contract,  which  entitles  the  wife  to  the  receipt  of  the 
interest  upon  her  sole  discharge.  4th,  1  o  all  the  property  of 
which  the  wife  became  possessed,  by  purchase  or  otherwise, 
during  the  marriage,  and  which  has  been  received  or  recovered 
by  the  husband ;  and  this  according  to  the  inventories  or  other 
documents  which  may  particularize  Uie  value  of  them.  5tb, 
By  the  terms  of  the  articles  1461  and  1481  of  the  Code  Civile 
the  widow  is  entitled  to  board  and  lodging,  for  the  period  of 
three  months  and  forty  days,  in  the  house  of  the  husband^ 
and  to  the  expense  of  her  mourning  according  to  the  circum- 
stances of  the  husband.  To  more  than  this  the  widow  has 
no  right.  To  the  remainder  of  the  fortune  of  the  husband 
after  these  deductions,  the  heirs  of  the  latter  will  be  en- 
titled." 

(signed)  /.  M.  Delagrange. 


•  The  term  *  trousseau'  includes  wearing  apparel,  household 
linen  and  other  usehil  and  ornamental  articles,  which  the  wife 
brings  with  her  on  her  marriage. 
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Lashley  T.  Hog  (a).  Accordmg  to  what  Lord  EUm  there 
sa^,  if  a  husband  and  wife»  aatim  of  and  mairied  ia 
a  foreign  country  but  domiciled  in  Enffkmd  at  their 
deathsy:  bara . stipulated,  in  their  marriage  aettlement^ 
that,  wha^ver  they  might  die,  the  distribution  of  their 
jHX)perty  should  be  regulated  by  the  law  of  their  nalife 
oountryi  their  pmperty  must  be  dispoeed  of  according  to 
that  law.  In  this  case,  the  husband  was  a  British 
subject,  and  his  domicile  was  English  both  at  the  time 
of  the  marriage  and  at  his  death :  there  can  be  no  doriit 
therefore  that  the  rights  of  the  parties  must  be  governed 
by  the  law  of  England, 

The  next  question  is,  whether  the- widow  is  entitled 
to  retain  the  4,000/.  out  of  her  late  husband's  assets. 
She  agreed  to  pay  the  4,000/.,  but  she  never  paid  it: 
can  she  then  be  entitled  to  retain  that  sum,  withodt 
having  performed  her  part  of  the  contract  on  whidi  she 
now  insists  ?  The  answer  alleges  that  the  requisite  steps 
were  taken  to  render  the  settlement  valid  and  eflectoi 
according  to  the  law  of  the  Mauritius  and  to  secure,  to 
the  Defendant,  the  4,000  i.,  as  a  debt  upon  het'husband^ 
estate;  and  that  the  expressions,  m  the  setdement^  ib 
to  the  4,000/.,  were  used  for  the  purpose  of  creatii^i 
valid  claim,  on  Mrs.  Lang\  behalf,  against  her  hus- 
band's assets,  according  to  the  law  and  i^ustom  of 
France  and  the  Mauritius.  But,  for  the  reasons  tKfoie 
mentioned,  the  laws  or  customs  of  France  or  the  Jfoir- 
ritiuSf  have  nothing  to  do  with  the  question :  the  set- 
tlement must  be  interpreted  according  to  the  law  of 
Englandj  and  effect  must  be  given  to  it  accordhig  to 
that  law  only.    If  Mrs.  Lang  had  filed  a  bill  against  her 

(a)  Robertson  on  Personal  Succession,  408.  See  497, 4S8. 
See  also  6  Bro.  P.  C.  577.  >  :-. 
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husband,  in  hb  lifethne,  to  oompel  him  to  invest  the 
money,  she  wouM  have  been  met  by  the  defence  that 
Bhe  had  not  paid  the  money,  and,  therefore,  had  not  put 
it  in  her  husband's  power  to  make  the  inveatmoit  It  is 
an  established  principle  of  this  Court,  that  it  is  the  daty 
of  a  party  who  is  attemptmg  to  enforce  a  contract^  to 
8how  that  he  has  performed  his  part  of  it.  We  contend^ 
therefore,  that,  as  the  4,000/.  was  never  ibrought  into 
settlement  by  Mrs.  Lang  or  by  any  one  on  her  behalf^ 
she  is  not  entitled  to  retain  that  sum  out  of  her  husband's 
assets*  We  admit,  however,  that,  if  she  is  not  entitled 
to  the  4,000/.,  she  will  be  entitled  to  her  distributive 
share  of  her  husband's  estate.  Gambier  v.  Gambier  (b), 
Lman  v*  WkUley  (c). 

Supposing,  however,  that  Mrs.  Lang  is  entitled  to  the 
4,000/.,  she  is  excluded  from  taking  anything  more  out 
of  .her  husband's  estate.  The  settlement  provides  that 
th^re  shall  be  no  community  of  property  betwj&en 
liaiVties,  and  that  an  inventory  shall  be  made  of 
articles  liable  to  be  consumed  which  shalL  devolve  to  t^^e 
ynfe  during  the  marriage.  It  then  dicects  thatj  t|)f 
4^000/.  shall  be  invested,  and  that  the  wife  shall  receiyjp 
the  income  of  it  to  provide  for  her  support  and  person^ 
wants.  Then,  if  she  dies  in  her  husbiMnd's  Uptime  with- 
out leaving  issue  of  the  marriage,  she  makes  a  donation 
of  the  money  to  him.  The  husband  is  allowed  ti^e 
wbcde  of  his  Ufe  to  make  the  investment^  and^  if .  ft 
jri&ouU  not  have  been  made  at  his  death,  then  the  vfib 
to  be. at  liberty  to  take  the  4,000/.  out  of  his  most  avaj^ 
#)>lerafaets. ;  This  provision  has^  reiefiwceafp  ;sv^^e 
W^fe  suffwi  to  xeceive  at  her  husband  V  dfath ;  #nd|  Jli|HHg 
the  whole  of  the  contract  together,  if  she  is  entitled  to 

{p)  Antey  vol.  7,  p.  363.  (c)  4  Riissi  4«'3i  > 

H  H  3 


CASES  IN  CHANCERY. 


the  4,000     she  is  excluded  from  taking  anything  more 
out  of  her  husband's  estate.    At  any  rate,  she  is  not 
entitled  both  to  the  4,000/.  and  to  her  distributive  share; 
but,  according  to  the  cases  tliat  have  been  decided  in 
this  Court,  the  husband  must  be  taken  to  have  satisfied 
the  4,000/.,  by  suffering  a  moiety  of  his  residue  to 
devolve  upon  his  wife.    In  Blandy  v.  Widmore  {d).  The 
Lord  Chancellor  says :      I  will  take  this  covenant  not 
to  be  broken ;  for  the  agreement  is  to  leave  the  widow 
620/.    Now  the  intestate,  in  this  case,  has  left  his 
widow  620/.  and  upwards,  which  she,  as  administratrix, 
may  take  presently  upon  her  husband's  death.  Where- 
fore let  her  take  it :  but  then  it  shall  be  accounted  as  in 
satisfaction  of,  and  to  include  in  it,  her  demand  by  virtue 
of  the  covenant.    So  that  she  shall  not  come  in  first  as 
a  creditor  for  the  620/.,  and  then  for  the  moiety  of  the 
surplus."     In  Lee  v.  Cox  ^  D*Armda  (f)  Lord 
Ilardtaicke  C.  says :  "  I  am  of  opinion,  upon  the  strength 
of  the  authorities  which  have  been  cited,  that  the  defend- 
ant, Martha  Cox,  is  not  entitled  to  the  1,000/.  and  the 
distributive  share, likewise,  of  C.  if.  Lee's  personal  estate. 
I  am  of  this  opinion  too  from  the  reasoning  of  the  thing. 
It  is  natural  to  think  this  was  only  to  secure  a  provisi<m 
to  the  wife,  without  any  intention  of  the  husband  to 
leave  it  as  a  debt.    I  go  likewise  upon  the  foundation 
of  the  Court's  leaning  against  double  provisions  and 
double  satisfactions;  in  such  a  case  they  consider  the 
intention  of  the  parties:  for,  where  it  is  left  to  arise 
out  of  his  estate  after  his  death,  and  meant,  only,  to 
secure  a  provision  for  the  wife,  the  court  will  regard  it 
in  no  other  light."   The  next  case  is  Gartkskare  v. 
Chalie  (/).    There  Lord  Eldon  says  that  Blandy  ?. 


(d)  1  P.  W.  324. 
(e)  3  Atk.  419.  (/)  10  Ves.  1.    See  p.  13- 


CASES  IN  CHANCERY. 


Widmore,  Lee  v.  Cox  ^  D'Aranda  and  the  other  cases 
which  his  Lordship  refers  to,  are  distinct  authorities 
that,  where  a  husband  covenants  to  leave  or  pay,  at  his 
death,  a  sum  of  money  to  a  person,  who,  independent  of 
that  engagement,  by  the  relation  between  them  and  the 
provision  of  the  law  attaching  upon  it,  will  take  a  pro- 
vision, the  covenant  is  to  be  construed  according  to  that : 
and  his  Lordship  held  that  the  intestate's  widow  was  not 
entitled  to  what  her  husband  had,  by  their  settlement, 
covenanted  should  be  paid  to  her  by  his  heirs  8cc.,  within 
six  months  after  his  death,  and  also  to  her  distributive 
share  of  his  personal  estate.  In  Goldsmid  v.  Gold- 
smid  (g)  Sir  T,  Plumer  M.  R.  says  that  the  question 
has  been  at  rest  more  than  a  century ;  and  that  the  rule 
clearly  is  that  the  distributive  share  of  the  widow,  in  the 
case  of  absolute  intestacy,  is  considered  as  performance 
of  a  covenant  by  which  the  husband  had  undertaken 
that  she  should  receive  a  fixed  sum  at  his  death,  pro- 
vided that  her  share  is  equal  to  that  sum.  These  cases 
show  that  the  distributive  share  to  which  Mrs.  Lang  is 
is  entitled,  is  to  be  taken  by  her  in  performance  of  the 
covenant  in  the  settlement;  and,  consequently,  she  is 
not  entitled  to  the  4,000/.  and  also  to  her  distributive 
share. 

Mr.  Jacob  and  Mr.  Stuart,  for  the  Defendant : 

The  settlement  begins  with  declaring  that  the  parties 
intend  to  marry  according  to  the  laws  and  customs  of 
England,  the  benefit  of  which  they  reserve  to  themselves 
the  power  of  claiming.  The  Defendant,  therefore,  is 
entitled  to  her  dower,  thirds  and  everything  else  that  the 
law  of  England  gives  her.  The  instrument  then  recites 
that  the  property  of  the  wife  consists,  amongst  other 

(g)  1  Swans.  211.    See  217  and  220. 
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things,  of  a  som  of  4,000i^  which  she  baa  deKtend  to 
her  husbaixL  It  ia  admitted  that  that  lecital  waa  aa- 
thie;  bat  it  was  known  to  be  ao  by  both  partiea»  wad 
the  husband  acknowledgea  thenceipt  of  tka  4fi00L 

[The  Vtce-Chdncellor  r-^Tbere  can  be  no  doaTitttat 
that  recital  is  to  be  taken  as  a  contract,  by  the  hnsbuid, 
to  settle  4,000  A] 

The  husbshd  is  not  to  have  the  Whole  of  his  life  to  do 
it  in  ;  but  the  intention  of  the  parties  was  that  he  shoaid 
invest  the  sum  immediately  after  the  marriage,  and  that 
the  wife  should  receive  the  income  ofit  for  her  separate 
use,  in  effect^  doring  the  coverture.  The  recital  aod 
the  acknowledgment  by  the  husband,  created  a  debt 
payable  in  pritsenti. ' 

[The  Vtce-Ckaneettor  t—The  qnestibtt  is  whether  (he 
settlement  is  nbt  to  be  construed  infhe  ^REbner  way '  tis  if 
the  husband  had  covenanted,  with  k  trusted,  1o  pAy 
4,000/.  and  that  it  should  be  idvestied,  and  the  iiMm 
paid  to  the  wife,  for  the  ^tn^t^oses  mentioned.] 

The  settlement,  instead  of  providing  that  the  wife 
shall  take  the  4,000?.  in  Heu  of  her  tlurda,  ezpresdy 
stipulates  that  shK'sHall  take  iikatstnn  and  also'  whatever 
else  she  would  be  entitled  to  according -to  the  law  of 

England. 

In  Blandy  v.  Widmore  the  husband  agreed,  in  case  Uf 
wife  should  survive  him,  to  leave  her  020^,  The  hus- 
band died,  intestate,  in  the  lifetime  of  his  wife,  and  her 
distributive  share  of  his  personal  estate  exceeded  0202. 
There  the  right  of  the  wife  did  not  and  cotild  Hot  arise 
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nntit  the  death  of  the  husband,  and  he  did  leave  her 
more  than  620  ^.y  and,  conBequently,  the  i^reement  was 
literally  performed.  In  Lee  v.  Cox  ^  D'Aranduy  the 
covenant  was  not  to  take  effect  except  on  the  death  of 
the  husband  in  the  lifetime  of  the  wife ;  and,  in  that  case 
also,  there  was  a  literal  performance  of  the  covenant 
Here  the  wife  had  a  right  to  have  the  4,000/.  paid  and 
invested  inUanter,  and  the  dividends  paid  to  her  during 
the  coverture.  We  submit,  therefore,  that  Mrs.  Lang 
m  entitled  to  the  4,000/.  and  also  to  her  distributive 
share. 

Mr.  Richards  in  reply  : 

If  Mrs.  Lang  had  applied  to  this  Court  to  compel  her 
-  husband  to  invest  the  4,000  the  Court  would  not  have 
decreed  him  to  do  so,  as  she  had  never  given  him  the 
means  of  making  the  investment,  and,  consequently,  she 
'  would  have  been  asking  for  the  performance  of  a  con- 
tract which  she,  herself,  had  not  performed  on  her  part 
If,  however,  she  might  have  applied  to  this  Court  in  her 
husband's  lifetime,  she  never  did  apply.  She  was  at 
liberty  to  forego  the  payment  of  the  dividends,  if  she 
pleased  to  do  so ;  and,  as  she  did  not  insist  on  the  in- 
vestment, she  must  be  taken  to  have  foregone  them.  It 
is  clear  that  the  husband  had  the  whole  of  his  life  to 
make  the  investment ;  for  the  settlement  provides  that, 
in  case  he  did  not  invest  the  sum,  she  was  to  take  it  out 
of  his  assets. 

The  Vice-Chancellor: 
This  is  not  a  case  of  much  difficulty. 

It  is  plain,  on  the  &ce  of  this  instrument,  that  no 
such  objection  ever  could  have  been  made  as  Mr.  Ricfu 
ards  supposes  might  have  been  made,  namely,  that  the 
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wife  had  not  paid  the  4,000  /.  The  husband  acknow- 
ledged that  he  had  received  the  consideration,  althongfa* 
in  fact,  he  had  not ;  but  there  was  no  surprise  or  deceit 
practised  upon  him  in  that  respect  And  we  find  that, 
though  he  had  not  received  it,  he  proceeded  to  make 
a  stipulation  as  to  the  investment  of  the  sum,  which,  as 
it  seems  to  me,  never  was  intended  by  the  parties  should 
depend,  for  its  validity,  on  the  fact  of  there  having  been 
any  previous  actual  payment.  The  husband  consents, 
in  the  first  place,  to  be  charged  with  the  sum  of  4,000/.; 
and  then  there  is  a  stipulation  (in  terms  applicable  to 
the  French  law,  but  certainly  informal  according  to 
the  English  law)  by  means  of  which  we  collect,  upon 
the  whole,  that  the  4,000  /.  was  to  be  invested.  But 
the  courts  of  this  country,  if  they  had  had  to  direct 
the  investment,  would  have  directed  it  to  be  made 
according  to  the  English  law  ;  that  is,  not  in  the  French 
funds,  but  in  the  Three  per  Cent.  Stock  of  this 
kingdom. 

Then  it  is  provided  that  the  wife  shall  have  the  interest 
for  her  separate  use,  during  her  life  :  not  in  those  words 
certainly,  but  in  French  words  which  no  one  can  read 
without  seeing  that  they  convey  that  meaning  to  the 
mind  of  an  English  lawyer. 

Then  there  is  a  proviso  that  this  fund  shall  go  to  the  chil- 
dren of  the  marriage,  in  the  event  of  there  being  any,  or  to 
their  issue,  if  they  should  die  under  21  leaving  issue.  I 
mention  that,  only  because  itis  apparent,  on  the  settlement, 
that  there  is  a  provision  made,  not  only  for  the  wife,  but 
also  for  the  children  of  the  marriage  in  a  given  event 
The  event  happened  in  which  it  is  provided,  by  the  set- 
tlement, that  the  4,000  /.  should  go  to  the  wife ;  and 
1  think  that,  if  the  wife  had  filed  a  bill  (living  the  hus- 
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band)  to  compel  him  to  make  the  investment,  the  Court 
would  have  considered  that  the  husband  had  entered 
into  a  contract  which  was  to  be  fulfilled  in  his  lifetime, 
and  would  have  compelled  him  to  produce  the  4,000/., 
and  to  make  the  investment. 

If  that  be  the  right  conclusion,  such  cases  as  Blandy 
V.  Widmore  and  Lee  v.  Cox  Sf  D'AraTida  have  no 
application  to  the  subject ;  because  those  cases  decide 
only  that,  where  the  husband  has  bound  himself  to 
fulfil  some  obligation  by  the  payment  of  money  or  by 
doing  an  act  equivalent  to  the  payment  of  money  at  the 
time  of  his  death  (whether  it  be  at  the  time  of  his  death, 
or  within  six  months  after,  makes  no  difference),  that 
obligation  is  satisfied  if,  by  dying  intestate,  he  allows 
the  law  to  confer  a  benefit  on  the  covenantee  equivalent 
to  that  which  he  had  bound  himself  to  confer.  Those 
cases  have  no  reference  to  the  subject,  there  being,  in 
this  case,  an  obligation,  on  the  husband,  to  produce  the 
sum  in  question :  and,  in  my  view,  it  is  the  same  thing 
as  if  there  had  been  a  covenant  with  a  trustee  to  make 
a  settlement  of  that  sum  in  the  manner  provided  for; 
and  then,  if  the  husband  had  died  intestate,  the  trustee 
would  have  taken,  from  his  assets,  what  was  sufficient 
for  the  purpose,  and  the  wife  would  have  been  at 
liberty  to  take  her  share  of  the  residue  under  the  statute 
of  distributions. 

Declare  that  the  widow  is  entitled  to  the  4,000  /. 
with  interest  at  4  Z.  per  cent,  from  her  husband's  de- 
cease, and  also  to  her  distributive  share  of  his  personal 
estate. 


1837. 
Lang 

V, 

Lang. 


m  CS^ABES  CITAKOERY. 


1837 :  THE  ATrORNBT4>BNERAL  V.  CRADOCK. 

24th  June.  v  v 

Practice.  (^R^DOCK,  one  of  the  Defendants,  had  demur- 

FUa  and  Plead-  Bed  to  '  the  ittfiWieigoit,  f^  ilitftifMbltenes^ ;  anA  The 

A  plea  purport-  joint  and  ft^erat'^lea  ^^Mi^filed  on  behitf  of  the  other 
ed  to  be  the      pers^  tianted  aid  Defendttnts.  the  ^Aet,  mtA  ismtMto 
iSof  se'^Ird       a"  ^^^ose  iJ^rtons  «eepl  oAe,  Witi  tmd  died  a'ftW 
defendants,  but  days  be(br^th^  infonriatkm  was' filedl  : 
was  sworn  to  by  !  u 

only?  ^lecourt  W^V^aw  and  Mr.  Smythe,  for  the  Plaintiff,  now 

refused  to  order  moted  tbsLt'the  ^Teii  might  be  taken  off  the  file,  on  the 
offUie^file'^"     ground  that  one  of  the  parties  by  whom  it  purported  to 

be  filed,  had  not  sworn  to  it.   They  cited  Harris  y. 

James  (a)»  Ope  ir.. Parry  <6)>  CodU    W^aU^eU  ^nd 

••  ■  ■  *-*ft 

Mr,  Knight  and  JVlr^  JBetheU,  ffa  t]l^^  ,Pj^%idi)iits^  laid 
that  the  plea  w^.^gopdjap  to.  the.pi^rtieii  .^ir^^^^ 
.  .       sworn  it  .       J  .   .       .  , 

The  Vicb-Chancellor:  '  '  " 

The  case  of  Done  y.  Read,  is  against  the  application 
"  in  support  of  whiehit  biM>  been,  cited,  ir  ^ 

lit  Harris  v.  Joniei^  the  l^^fwer  profed^  to 
'  joint  wawer  only.  j 

(a)  3  Bro.  C.  C.  399.  (c)  1  Ma^.  '  ^ 

W  1  Madd.  83.  {it) 'St  aft*. -'J  ^^^J 

-   .I,;.;    ^  .J.  .^..M.  »i^>Ji.::ii  ^ilJ 

•  The  yice-Chancdlors  order  was  reversed  by  The  Lnd 
Chancellor,   5c0  «  Mjdk^dfiiCraig^        :  ^^?  • 


4&f 


Attorney- 
Oemeral 


It  is  singular  that  Cooke  t.  Westall,  which  has  been  1837. 
relied  on  as  precisely  in  point,  should  ha^e  been  decided 
on  the  authority  of  two  cases  in  the  Exchequer,  neither 

of  whiqh  if  j^orted.. ,  Mor^Or1lAt'<SW#ll*ip«>t*tet-  ^ 

ent  with  Done  v.  Read.  cLdocL 

Qjpe^y.  P.arry  wan  depj^edtbj.  Sfif^  JP^jpu^f.^R/jijmtr 
V..C.  in.ia)3,  and  Coqk^  We^alLjNM  (]^4ed>  by 
tbesame  leavned  judge,,  in- IQl?.,  Thpse.two  i^s.w 
contrary  the  one  to  the  othej;  a^di  ),]^nL,tp.cjl^K>^ 
^(e^jeen  themi  I  prefer  the  decision  ia  1^)3.      11     ^ . 

As  far  as  the  pnesesit  obj^^tioni  <ill1^>nfeeriieil,  Lwdj 
not  order  the  plea  to  be  taken  off  the  file. 
V   .     .  '  ■     T/  -.  ...  .......  M  -i.'. 

[MpticixFefiised. 


^'The  ^Ica  noW  ckme  oh  to  be  ar^ed.   It  staled  tlA^      &*^th  Jul 
Cradock,  having  been  served  with  proceMyiipp)^riid'^\^ 

filed  a  general  demurrer  to  the  information :  it  then  pica  and  Plead- 
Aiftfetf  tfie  iibtlfeits  dt  ^the  deniurnB^/that  it'  wSArgied  i^g- 

Attf  allowed,  tijA  iMki  th6  order' allbwfe^  it;  ^ras  dra'M  ^  demurrer  for 

up,  passed  and  entered  and  still  remained  unreVei^edf ;  multifarious- 

and  that  Cradock,  had  thereby  ceased^  tp  ^b^     party  one^of  the  de^ 

Defendant  to  the  information.  ^  fendants,  was 

'  ■  '   ■        .         .  allowed.  The 

Mr.  Knight,  Mr.  Jacob  and  Mh  Bethell,  in  support  ^tf^^J^^^^^ 

the  plea,  said  that  the  information  prayed  two  different  ed  the  allowance 

^rtf  of  reKef,  one  l^aitlst  Cradoek,  and  the' other,  ofthatdemur- 

^  ^  J      ^   \     ^    *  .   1  rcr.   The  plea 

against  the  rest  of  the  Defendants* :  that  Cradock,  by  over-ruled. 

the  allowance  of  his  demurrer,  had  obtained  a  decision 

that  the  record  was  improperly  constitute ;  and,  there- 

fore,  the  relators  ought  to  have  amended  the  informa* 


•Sees  Myi.  St  Cnigyigttso. 
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lion  by  striking  out  that  portion  of  the  relief  which 
affected  him.    Tarleton  v.  Hornby  (a). 

Mr.  fViffram,  Mr.  G.  Richards  and  Mr.  SmyiJu 
appeared  in  support  of  the  information. 

The  Vice-Chancellor  : 

Is  there  any  precedent  for  such  a  plea  as  this  ?  The 
case  of  Tarleton  y.  Hornby  bears  no  resemblance  to  the 
present  case.  There  the  bill  was  filed  against  the 
assignees  of  a  bankrupt ;  and  the  case  against  all  of 
them,  was  one  and  the  same ;  and,  consequently,  a  deci- 
sion that  there  was  no  equity  against  one  of  them,  was, 
in  effect,  a  decision  that  there  was  no  equity  against  the 
others.  But  it  by  no  means  follows,  as  a  necessaiy 
consequence,  that,  in  every  case  in  which  a  bill  is  multi- 
farious as  to  one  of  the  Defendants,  it  is  multifarious  as 
to  the  rest. 

The  effect  of  allowing  the  demurrer,  is  that  the  mfor- 
mation,  as  against  the  Defendant  who  filed  the  demurrer, 
is  out  of  Court :  and  this  plea  is  a  plea  virtually  alleging 
that  the  allowance  of  the  demurrer  was  wrong. 

My  present  impression  is  that  the  plea  is  bad;  but 
I  will  not  over-rule  it,  without  giving  the  Defendants  an 
opportunity  of  searching  for  precedents. 


loth  July.         The  plea  was  again  mentioned  on  this  day  ;  but  no 
precedents  were  produced  in  support  of  it. 

(a)  1  Youn.  &  Coll  333, 


1837. 
'  •  ' 

AtT0RN£T- 

Gekeral 

V. 

Cradock. 
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The  VrcE-CiiANCELLOB : 
The  opinion  which  I  before  expressed  remains  the 
same. 

What  is  brought  forward  by  this  plea,  which  is  a  plea 
to  the  whole  information,  is  that  a  certain  Defendant 
has  demurred  and  that  the  demurrer  has  been  allowed. 
But  it  does  not  follow  that  a  plea  to  the  whole  informa* 
tion  is  right,  because  a  certain  person  has  been,  impro- 
perly, made  a  party  to  it.  According  to  the  prayer, 
relief  may  be  given  as  to  those  matters  in  which  Cradock 
has  no  interest  or  concern :  and  it  is  not  certain  that,  as 
to  the  rest  of  the  matters  in  which  Cradock  has  an 
interest  or  concern,  relief  may  not  be  given  as  against 
the  trustees. 


1837. 

*  V  ' 

Attorn  ET- 
Gbneral 
r. 

Cradock. 


Tarleton  v.  Hornby  was  a  very  different  case.  There 
Lord  Lyndhurst  C.  B.  held  that,  as  the  demurrer  had 
been  allowed  as  to  the  responsible  assignee,  the  case  had 
been  already  decided ;  and,  therefore,  it  ought  not  to 
proceed  as  to  the  other  assignees. 


Plea  over-ruled. 


% 
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,5*  Noit»ber.  SCHOLEFIELD  v.  HEAFIELD. 

' — « — '    Under  the  decree  made  on  the  hearing  of  this  caiue 

IT.  4:  'c.  47.  mortgagee,  who  had  obtained  permission  to  bid  at  the 
ik/^fU  f/ctr.  sale,  became  the  purchaser.  He  then  presented  ^.Vff^ 
jS^^^j^^  ^^^^         cause/  praying  that  the  in&nt  heir  might  he 

~—        ordered  to  c&nvey  the  estate  to  him  (cf).  | 
In  a  suit,  by  an  * 
equkaUemod*      Mr.  Kmj^  Ancce  and  Mr.  Slarf^  in  soppcvt^f  thi 
gl^J^^ll^]^  peiiucnyBaidtkatyb7t]iedeoree,tl»e0l^ 
of  ihe  mvt%^    tci'be  sdid  ^btfthwitk,  nbtwithstandiaif  the  iofimey  of  tht 
md^^!!d^   heir,  and^  Ih^refiiie^  it  iUtowed»  aa  of  cotn^;  Uatlfat 
besoM^Mbeing  Court  hkd  jirisdictiorii^  udderai  6. 4  and:  W.t4*.er4^ 
MOM  benefidU  s.  1^  to  dveel  thoin&niheif  to  convey  the^^^^ 

purchaser.  .    ,  .  v.. 


JiicoJ,  for  the  he}r,  said  that  this  case  wifi  not 
faaurasdinictcd  within  the  11  G.  4  and  I  W.  4,  c.  4^f»  as  ihe^t  was 
2u>eto't^  instituted  by  an  equitable  inojlgiagee'fe)  cbmpcjlfHaiym^^ 
puffhaior.         of  his  own  debt  only,  and  &at  the  ^f&f  dlid^  TOt^  fl^ 

except  where  tl^e  object  of  the  suit , was  to  .coiQ|)el  pay- 
ment of  the  det)ts  due  to  the  general  creditors  (n  the 
, .  i:  .> :      ,  deceased.  Price  v.  Carver  (b). 

The  Vice-chancellor  said  that  the  statement  of  vhifr 
had  passed  between  The  Lord  Chancellor  and  himself 
(ante,  vol.  7,  p.  670)  was  correct :  that  tKe  ttt^^seittw 
of  the  Act  provided  for  the  case  of  an  estate  being  de- 
creed to  be  sold  for  the  satisfiiction  of  an^f  d^^t,  in  the 
singular  number,  as  well  as  of  debts :  that,  in  this  case, 
the  estate  had  been  sold  for  the  satisfaction  of  a  debt, 
and,  therefore,  the  case  was  within  the  Act,  and,  con- 
sequently, an  order  must  be  made  according  to  the 
prayer  of  the  petition. 

(a)  See  11  O.  4;  and  1  W.       (6)  3  Myl.&  Ciaig,  157. 
4,  c.  47,  $  1 1 
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WILLIAMS  ».  JONES.  '  i3ai.»e9Pnjbflr. 

rp  .  .  ...  .      i  .   11  (J^  4; 

1  HE  Defendant  had  been  taken  on  an  attacnpaent  for    i  ^.  4,  &  ^ftr 

want  of  appearance,  and  was  alierwi^s  lodged  ii?  X»an-  PracUee. 

cotter  gaol.   The  Plaintiff,  in  order  ito  sittve  expense,  die!    .  * 

not  brii^  tbfr  Defendant  into^  Goori  h^\ha»ea^app{is ;  The  PlamtHF 

bat^whUatriiewaaiftcustodyvbeB^edlief.wkhi^ 

-  ,        ^  '1    <..-.r  ien<i«nc,wiiowa» 

to  enter  her  appearuoe  under  I].6v  4a»dil  .W.  4>c,d^^i  inewtedf  Ibr 

s.  11.  The  Defendant  not  ha^ng  entered.  jhor  appeaiM  want  of  appears 
ttiee  within  the  time  allowed  by  the  Aot^  the  Plaintiff  JTSSte^J^^ 
moved  Aat  the  Jnnior  Six  Clerk  might  be  dbreeted  to  pearance^^'ithiw 
enter  an  appearance  for  her.  Before,  however^  the >mo«;  ha^otbald*  ^ 
tion  was  made,  the  Sheriflfbad  discharged  the  Defendant  done  §0^  be  « ■ 
cot  of  custody,  because  the  Plaintiff  had  not  brought  oKMred  thai  thei 
lier  to  the  bar  of  the  Court  within  tte  time^  prescribed  bedhM^ 
by  the  15th  section  of  the  Act,  Kute  6l  edtoenterM  ' 

appearaoelp  tbr^^: 

The  Vtce-Chancellor  was  of  opinion  that,  as  the  De-  mean  time, how- 
fendant  was  no  longer  in  custody,  he  had  no  fiuthority  ta  ever,  she  bad 
direct  an  appearance  to  be  entered  for  her,  and  refused  beca^T^the^' 
tbe  motion.  Plaintiff  had  not 

.  ,    brought  her  to 

Mr-  Ckicper  for  the  Plaintiff.  ,  the  bar  of  the 

court,  withm  30 
;       days  from  the 
time  of  her  bein|;  in  custody.    Held  tnat^  as  the  Defendant  was  no 
longer  in  custody,  the  Court  had  no  autlibritjr  to  make  the  order* 


Vol.  VIII. 


1  1 
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1837: 
29th  June. 

Charity, 
Mortmain  Act, 


A.  conveyed  a 
piece  of  ground, 
by  bargain  and 
sale  enrolled,  to 
trustees  for 
charitable  pur- 
poses ;  but  he 
retained  posses- 
sion of  the  deed 
and  of  the  land, 
for  more  than 
20  years  after- 
wards, and  then 
the  trustees  re- 
conveyed  the 
land  to  him. 
After  i^.'s  death, 
his  heir  agreed 
to  sell  the  land 
to  B.  An  infor- 
mation was  then 
filed,  against  the 
heir  and  B.^ 
claiming  the 
land  on  behalf 
of  the  charity : 
but  the  Court 
held  that  the 
Conveyance  to 
the  trustees,  was 
void ;  as  it  was 
to  be  inferred, 
from  the  cir- 
cumstances 
above  mention- 
ed, that  there 
was  a  secret 
trust  for  A, 


THE  ATTORNEY-GENERAL  v.  POULDEN. 

By  an  indenture  of  bai^in  and  sale,  dated  the  2l6t  of 
March  1800,  Thomas  Fitzherbert  coaveyed  to  Gtorgt 
Daysh,  F.  Booth,  and  George  Poore,  in  fee,  a  piece  of 
ground  in  the  parish  of  Portsea  in  Hampshire^  in  trust  to 
permit  a  competent  part  thereof  to  be  used  as  the  site  of  It 
almshouses,  to  be  built  according  to  the  plan  annexed  to 
the  indenture,  and  to  permit  the  houses  to  be  occopied  iijr 
four  poor  men,  four  poor  widows  and  four  poor  single 
women,  of  the  age  of  50  years  or  upwards,  who  should 
have  been  bom  in  the  parish  of  Portsea  or  have  been 
resident  there  for  10  years  next  before  their  admiasioo; 
and  to  permit  the  residue  of  the  piece  of  groand  to  be 
allotted  into  gardens,  so  that  there  might  be  a  garden  to 
each  almshouse ;  und  to  permit  the  vicar  of  the  parish, 
or  his  curate,  and  also  the  officiating  ministers  of  St. 
John^s  and  St.  George^s  chapels  in  Portsea,  and  the 
churchwardens,  and  the  impropriator  of  the  great  tithes 
of  the  parish  or  his  lessee,  to  be  governors  and  managers 
of  the  charity,  with  power  to  elect  the  persons  who 
should  occupy  the  almshouses;  and,  until  the  alms^ 
houses  should  be  finished,  to  permit  the  piece  of  groood 
to  be  applied  to  such  charitable  purposes  as  the 
governors  for  the  time  being  should,  by  writing  under 
their  hands,  direct :  and  Fitzherbert  thereby  declared 
that  the  expense  of  building  the  almshouses  should  not 
exceed  2,000  /.,  and  that  the  same  should  be  defrayed 
out  of  such  money  as  he  should,  from  time  to  time,  ad- 
vance for  that  purpose,  and,  also,  out  of  such  legacies, 
or  sums  of  money,  as  he  had  given,  and,  from  time  to 
time,  should  give  to  the  trustees,  and  also  out  of  any 
other  money  which,  from  time  to  time,  should  be  con- 
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tributed  or  subscribed  for  that  purpose.  The  deed  then 
contained  rules  and  regulations  for  the  management  and 
government  of  the  charity :  and  it  was  duly  executed  and 
enrolled  ui  the  manner  required  by  the  Mortmain  Act 
(9  Geo.  2,  c  36) ;  but  Fitzherbert  kept  possession  of 
it,  and  also  of  the  piece  of  ground. 

By  an  indenture  of  bargain  and  sale,  dated  the  4th  of 
June  1821  and  enrolled  in  Chancery  on  the  20th  of  the 
same  month,  after  reciting  the  former  indenture ;  that 
Paore,  one  of  the  trustees,  was  dead  ;  that  no  fund  was 
ever  provided  for  the  erection  of  the  almshouses ;  that  it 
was  FitzherberVs  intention,  by  his  will  or  a  codicil 
thereto,  to  provide  a  fund  for  that  purpose,  but  which 
was  not  to  be  so  applicable  till  after  the  decease  of  cer- 
tain persons  to  whom  he  intended  to  bequeath  annuities 
for  their  lives  to  be  secured  upon  the  fund ;  that  the 
possession  of  the  piece  of  ground  was  never  delivered  to 
the  trustees,  nor  was  it  intended  that  they  should 
have  possession  of  it  until  the  fund  for  the  erection 
of  the  almshouses,  should  fall  in  and  become  ap- 
plicable thereto;  that  Fitzherbert  had  continued  and 
then  was  in  possession  and  receipt  of  the  rents 
of  the  piece  of  ground ;  that  the  parties  wei'e  ad- 
vised that  doubts  might  be  entertained  whether,  under 
the  circumstances  before  stated,  the  former  deed  was 
not  void  in  law ;  and  that  Fitzherbert,  being  desirous 
of  carrying  the  benevolent  purposes  contemplated  by 
that  deed  into  effect,  in  a  different  form  and  manner, 
but  without  providing  for  the  erection  of  almshouses  or 
in  anywise  affecting  any  lands  or  tenements,  Daysh  and 
Booth  had,  at  his  request,  agreed  to  re-convey  the  piece 
of  ground  to  him  :  It  was  witnessed  that  they  did  bar- 
gain and  sell  the  piece  of  ground  to  him  in  fee. 

I  I  2 


1837. 

^  V  ' 

Attouney- 
General 

POULDEK. 


 • 

V. 
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Fitzherherty  by  his  will  dated  the  8th  of  June  1821, 
directed  bis  executrixes  and  executors  to  sQt  apait  or 
invest  in  the  names  of  Dayihf  Booth,  Bjad  AieramUf 
Poulden,  10,000/1  four  per  cents.,  as  a  fiind  to  answer 
the  annuities  given  by  hi^  wiU.:.  and  he  deyiMid^^lLhii 
real  estates  in  the  islai|d  of  Portna,  to  jbi&.fu^tcny  JKnj 
FUaherberi  and  Jane  FUzherbcrip  jokf^  aud  aifxanlsd 
them,  and  also  JDu^ih,  Booths  wdi,  J^kmrnitr.  J^pmUm^ 
executrixes  and  executors  of  big  vfill.  v  'i 

The  testator,  by  a  codicil  dated  the  I'ltli  of  June 
1821,  dhrected  that  Daytk,  Booth,  aiid  ^M^^  'siibui^ 
stand  possessed  of  the  10,000 four  i>ei'  c6M$^  kutijieet 
to  the  annuitied  charged  thereon  by  IbiS  Urfl^^^  in  thfii; 
to  accumulate  the  dividends  until  one  b^l^^tl^r^^  shipaU 
have  fallen  in  by  ,tl)e  termination  <^  tjiie  somui^e^  and, 
then  to  appiy  such  jpaoiety  of  tife  diy^d^ods^  s^d^.^^ 
such  further  parta  tbp.^^C  as  i^hould^,  fjrpm  tim^.to  time 
fall  in  by  the  terminatipn  of  the  aiii^uities^  ani  .the  wbol^ 
of  tha  dividei^s  \el^n  the  wDuities,.BbQi^4  J^^fi  4^*- 
mined,  for  the  i^iain^ni^ice  an4^SHPP9^ 
ten  poor  widqws  an^  f^vet^poQ^  Bpgl^jsi|9a^ei^  ,vvhp,«^^ 
be  ojf  the  age  of  ^  je^.  pr  \y})vji|r^^  aq4  ^M^fu  if^^. 
parislx.pf  P(?r^f€flj.f  Upd  that  the  vicar. ^f  ^e  p^paJb^»dL. 
the  officiati9g  muiistenj  o^      /f)*p;'ft  9f4,^'jSt^^  ^^fOfflf^'^: 
chapels  in  the  town,  of  f^ort^,  tv^d  (h^^pf^qi^jipg  ^ 
nister  of  every  new  church     :^^^JP4  FMM^  ^Vg^.;)^* 
thereafter  erected  within  the  pwah^,.?>)d  ^jt^.^qi^ 
wardens  of  Portsea,  should  be  the  governors  and  diiec- 
tors  of  the  charity :  and  the  codicil  QOftamed  <iafAfiis 
rules  and  regulations  similar  to  those  contained  in  the 
indenture  of  MArch  18CK).  i'^'''>  >  . 

The  testator  died  on  the  dotb,  Januaiy^.^t^kSJi^ 
his  two  sisters,  his  co-heirs;  and,  after  . his,, c|ea|Ji|.:^  < 
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exefTuirixes  and  executors  invested  10,000/.  four  per 
cents,  m  their  names^  according  to  the  directions  of  the 
will  and  codicil. 

^  JMe^xherbtrt  nher^tdi  'ditd  inteistat^  as  to  fa^r 
i^i^tates^  leaving  her  afsW,  Methf,  tier  htfenf  it  'fcW. 
Maty  Fit2fkerbert^'v^tefMY(in^i^  by^W-*riH 
dated  tKe  IVfay'iediV  dfeVii^'li^  ^iMat^liii 
William  Tireman,  Alettkder  ' fbUlOtTi;  '  ind  '  ^et>r^e 
PQv^hkfij  ip ,  ^e,  in  jtra^^  t^  s^ll  th^  ^ape.  >  Daysh .  fnd 
.ffoo^i^  afU^rwardft  ^edy,  and  Tirttpfii^  ^afk4  GW9^  -f 
dpi  Y^ere  appoiijt^ , trHstpe^,^)f,fljie  tfist^^^  wm^Jp 

''  The  fafiriyaiti'6\!i  Wai"  iU^^  A^     i/iijrdnrf^  indi 

in^-feecdtiori' Af^W^^  ti^tist^  of  mhf  'Fthhi^'^  HHi^l 
had  agre^a'Wtell  ^i^-^te  t>i  gfoiihJ^foV  445/!'*  "hi^ 


16^7. 

'  M  ' 

ATtbn'iiE^- 

r. 


WIrMef  1%^  toon<v^tk/e  Wag'li^^li&l^iit  ^add*^&i<!^'ag^ 
a^iUtis!(f1H»  BllarAyf  %d^(f(5fl^itli^h^Fil 
t^sUbfV  iiii&nf^  ^i'l!he^a!^ity'^W'haV^th^^^^^^^ 
of  ^roWi^'^^l^  tk^ 

oT'Mfll/aclltfafeftWtehten"'^  ■•  -^-vnoflj 

JtCv.  GMM|r«f4peltfBA  for  tke  telatonii  ;  f  > 


Mr.  Cooper  and  Mr.  Frt>Aam,.fw<tbeirM<^i^ 
and  G.  P<mlden,  said,  first,  that  the  deed  of  1800  was 
▼alid'ttdtmlltiWM  <(i^8e^8i(ili' of 

it  tod  the  piiec*  of  gnotind  titffcl  His'  rfeatfi;  dhd;  Ziit-'" 
flcquently^  the  rerconveyance  of  1821^  was  inoperative : 

I  I  3 
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1837- 

Attorn ET- 
Gekeral 

V, 

POULDEN. 


that,  after  the  deed  of  1800  was  enrolled,  the  trustees 
might  have  taken  proceedings  for  establishing  the  dia- 
rity  and  carrying  the  trusts  of  that  deed  into  effect : 
that  it  provided  that  the  expense  of  erecting  the  alms- 
houses should  be  defrayed  out  of  such  money  as  the 
founder  should,  from  time  to  time,  adyance  for  that 
purpose,  and  also  out  of  any  other  money  which,  from 
time  to  time,  should  be  contributed  or  subscribed  for 
that  purpose;  and,  therefore,  it  was  clear  that  any 
person  might  have  subscribed  the  money  and  then 
become  relators  in  an  information  for  carrying  the  charity 
into  effect:  Doe  v.  Pitcher  {a):  in  which  case  Lord 
Ellenborough  considered  that  the  conduct  of  the  parties 
to  the  deed  was  immaterial,  and  that  all  that  was  re- 
quired was  that  there  should  be  a  power,  in  a  court  of 
justice,  to  enforce,  as  against  the  donor,  the  deed  that 
he  had  executed. 


Secondly,  that  the  charities  created  by  the  deed  and 
by  the  codicil,  were  very  nearly  the  same  as  to  the 
objects,  the  persons  who  were  to  be  the  governors  and 
directors,  and  the  rules  and  regulations  for  the  manage- 
ment of  the  charities ;  and  that  the  question,  wheth^" 
the  charity  was  entitled  both  to  the  land  and  to  the 
benefits  conferred  by  the  codicil,  depended,  very  mudi, 
upon  the  recitals  in  the  re-conveyance,  and  that  those 
recitals  showed,  clearly,  that  it  nqver  was  the  founder's 
intention  that  both  the  land  and  the  10,0002.  stock, 
should  be  enjoyed  by  the  charity. 

Mr.  Wood  appeared  for  the  Defendant  AAeuK 

The  Vice-Chancellor  said  that,  as  the  grrantor  had 
retained  possession  of  the  deed  of  1800  and  of  the  hud, 


(fl)  3  M.  &  S.  407. 
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for  more  than  20  years  after  he  had  executed  the  deed,  1837. 

and  then  the  trustees  re-conveyed  the  land  to  him,  it  '  ' 

must  be  inferred  that  there  was  a  secret  trust  for  him ;  Attorney- 
and,  therefore,  that  the  deed  of  1800  was  wholly  void.  ^ 

POULDEN. 


PIDDING  V.  HOW.  .^^37  : 

17th,  19th,  & 

In  1832  the  Plaintiff  began  to  sell,  in  London,  a  mixed  ^  \ 

tea,  composed  of  many  different  sorts  of  black  tea,  under  Injunction, 

the  name  of  Howqua's  mixture,  in  packages  weighing  Misrepresenta- 

a  catty  *  each  and  having  Chinese  characters  and  the   1 

figures  of  a  male  and  female  Chinese  on  three  of  the  The  Plaintiff 

sides, and  a  printed  label,  containing  the  words  ''How-  g^rt'^f  mixer^ 

quas  Mixture "  and  some  other  particulars  relating  to  tea,  and  sold  it 

the  tea,  on  the  fourth  side.    The  Defendant  having  sold  un^^er  the  name 

.  .    ^         of  **  Howqua  8 

tea  under  the  same  name  and  in  packages  with  labels  Mixture \*  but, 

resembling  those  used  by  the  Plaintiff,  the  Plaintiff  as  he  had  made 

obtained  an  ex  parte  injunction  to  restrain  him  from  so  [^^i^he^ubHc"^ 

doing.    The  Defendant  now  moved  to  dissolve  the  in-  to  the  teas  of 

junction. 

ture  was  com- 
posed and  as  - 

The  case  made  by  the  Plaintiff,  was  that  the  mixture  in  to  tlie  mode  in 

question  was  oriffinally  made  by  one  of  the  Hong  mer-         they  were 
,  1  .  •  procured,  the 

chants  at  Canton^  named  Howqua^  for  his  own  private  use ;  Court  refused 

that  the  Plaintiff,  when  he  was  at  Canton,  had  been  inti-  to  restrain  tlic 

mate  with  Howqua^  and  had  frequently  drunk  tea,  made  selling  tea  under 

from  the  mixture,  at  his  house ;  that,  having  ascertained  the  same  name, 

the  particular  kind  of  tea  which  gave,  to  the  mixture,  its  ^"Jl- jj^]^  ^g^at*^ 

pecuhar  flavour,  he  in  1832  purchased,  from  Howqua  blished  his  title 

and  brought  to  England,  a  large  quantity  of  that  tea  at  law. 

and  also  of  other  black  teas,  and  made  a  mixture  of  them 

similar  to  that  used  by  Hovoqua,  and  that  he  had  con- 

*  A  catty  is  a  Chinese  weight  equal  to  1  J  lb. 
I  1  4 
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1^37.        linued  to  sell  large  quantitieft  of  it,  under  tho  nsme  aad 
in  the  packages  before  meatioiied. 

Piooijrc 

V-  The  Plaintiff,  in  his  labels  and  advertisements,  inti- 

mated  that  the  mixture  was  made,  by  Hawqwif  in 
Canton,  and  was  purchased  from  him  and  imported  into 
this  country,  by  the  Plaintiff,  in  the  packages  in  wbich  it 
was  sold ;  that  the  tea  which  gave  it  its  peculiar  flavour, 
was  very  rare  and  high  priced  even  in  China,  and  was 
grown  in  only  one  province  of  that  country,  named 
Kyiang  Xan ;  and  tbat  it  could  not  be  procured,  in  JSng^ 
lojidy  at  any  price. 

The  affidavits  on  the  Defendant's  behalf,'  were  made 
by  persons  some  of  whom  had  been  acquainted  widi 
Howqua.  They  stated  that  the  mixed  tea  acid  by  tbe 
Plaintiff  as  Hawqua^s  mixture,  was  neither  made  nor 
used  by  Howqua:  that  it  was  composed  of  scented 
orange  pekoe  (which  gave  it  its  peculiar  flavour)  and 
of  other  black  teas  of  the  ordinary  kinds :  that  orftnge 
pekoe  was  not  considered,  in  China,  to  be  one  of  the 
best  teas  ;  and  that  that  sort  of  tea  had  been  imported 
into  and  sold  in  England  previously  to  1832,  and  had 
been,  since,  generally  imported  and  sold  by  persons 
engaged  in  the  tea  trade :  that  no  black  tea,  but  only 
green  tea,  was  produced  in  the  province  of  Kyiang 
Nan :  that  the  plaintiff  did  not  purchase  the  tea6,  (hmi 
which  the  mixture  was  made,  from  Howqua,  or  import 
them  from  China,  but  that  he  purchased  them  in 
England,  and  that  the  packages  in  which  thi^  mittare 
was  sold  were  made,  not  in  China,  but  in  England,^ 

Mr.  Jiexco6and  Mr.  Cankrien,  for  the  Defeodant,  and 
that  the  Plaintiff  bad  no  exclusive  right  to  ase  the  name 
of  Howqtia^  oi'p  at  all  events,  none  such  aa.  a  coort  of 

equity  would  protect;  that  the  mixture  was  neither 


V, 
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Died  nor  mode  by  Howquaj  nor  were  the  teas  of  wbich  1837. 
it  was  composedy  purchased  of  him;  nor,  in  sborty  had 
the  Plaintiff  any  connexion  whatever  with  Jffowgua  ; 
that  the  Plaintiff  had  made  use  ^  of  represent|itions  for 
thepurpose  of  deluding  the  public,  and  ttie  j&ourt  '^oul^ 
not  allow  any  person  to  have  a  mqaopply  of  a  particulaf 
mode  of  ejecting  that  object,  ^(^ff^  y.  Itirhy  (a). 

Mr.  Kniffht,  Mr.  Willcoci,  and  Mr.  Ta^/or;  for  the 
Plamtiff,  said  that,  supposing  the  mixture  no^'  to  Hxbyj^ 
bfeeh'  made  or  used  by  Howqua  but  to  have  been  in- 
vented by  the  Plaintiff,  yet,  the  Plaintiff,  by  having  sold 

tj^f  h(|d  ac(][uired  a  j»rof>erty  in  ths^  namei^  and,.  ponseT 
qveotly,      entitled  to  the  excli^yj^^yse.^f  i^^-  c-.,,      ^  v 

TTfeTlCE-CHANCELLO^^  '  ' 

y  ITie  viw  tl^t  J^h^^^  ^Tbie 
PJaiixtiff  having  acquired,  either  b^yjSpooLf^  popii^iipic^^^ 
frypi.  //(n^jrua^or  in  BQX^e^  other  ly^^r,  the  ^jej^^h^.of 
QOippq^uQ^inj;;^  ipi^ied.t*^,  }vWclk}>?t^^^^»,.fp  agr^^blc^ 
tp  t^e.^ubiig  ^  tp  indiice  t^QPi  to 

yearp,a^Oj  tas^li  it  m^^li^^.  j}i^x^^^^^^^^ 
q^tuce :  iEipA  tye  JCiefen^airf,  fip^W|.  j^a^^  tber  irtstin^- 
tiff>  isqifx^r^^fis  \xx  con^deTaWe.dgn^9fid*  has^ 
bjjgvn  tp  sdlfi  mixture  gf  hi^  pwiip.>y)iicli^^  t^^ 
^er^t  |i^om  Jlbj.v^lwntiff's,  upd^r  ,th^  e^m.e  desig^i^- 
tjpn.^l,  a^prelu^pd  .that,  pHm  f^  De^n^fy^^^^^ 
n^^ot^  at .  libjBity  to  dp  that..  ,Th^e  has.  b^n,^  .h<>w^ 
pver,'^u^^^^^^ 

be  false,  held  out  to  the  public  about  the  mode  of  pro- 
drag  ud  snaltfagt  «p  ilia  Hakrtiff 'ij^mbMta,^  diat,^4n 
mjnopiiiibl^s  cloute  of' equity  oogl^iiibit'to^tkrfe^ 
pW>t0rtitk0;Plattcliff,  vntil  he  h»  iesttriblifiked  im 
-  in)  tfVe«.3i5.  •  " 
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1837.  at  law.  As  between  the  Plaintiff  and  the  Defendant, 
the  course  pursaed  by  the  Defendant  has  not  beeo 

iDDivc  ^  proper  oae:  but  it  is  a  clear  role,  laid  down  by  courts 
of  equity,  not  to  extend  their  protection  to  persons 
whose  case  is  not  founded  in  troth.  And,  as  the  Plain- 
tiff, in  this  case,  has  thought  fit  to  mix  up  that  which 
may  be  true  with  that  which  is  false,  in  introducing  his 
tea  to  the  public,  my  opinion  is,  that,  unless  he  esta- 
blish his  title  at  law,  the  Court  cannot  interfere  on  his 
behalf. 

What,  therefore,  I  intend  to  do  is  to  dissolve  the 
mj  unction,  and  to  give  the  Plaintiff  liberty  to  bring 
such  action  as  he  may  be  advised.  Let  there  be  liberty 
to  both  parties  to  apply ;  and  reserve  the  consideration 
of  Costs. 


1837: 
4th  July. 
*  *  ' 

Debtor  and 
Creditor, 
Bond. 
Parish  Officers, 


JAQUET  V.  LEWIS. 

In  1810,  a  parish  in  Essex  being  indebted  to  JoimsoB, 
one  of  the  parishioners,  for  repairing  the  church  and 
building  a  workhouse,  it  was  agreed,  at  a  vestry,  that 
the  parish  officers  should  give  him  a  bond  for  the 


A  parish  being  indebted  to  A.  for  repairs  done  to  the  church,  the  pa- 
rishioners agreed,  at  a  vestry,  that  the  parish  officers  should  give  a  bond 
for  the  amount ;  that  A.  should  give  the  parish  13  months*  notice  when 
he  required  payment,  and  that  the  parish  should  be  at  liberty  to  pay  the 
debt  by  instalments:  and,  at  another  vestry  held  shortly  afterwards,  it  was 
resolved  that  the  obligors  should  be  iudemnified  by  the  parishioners  and 
out  of  the  rates,  and  the  parish  officers  for  the  time  being  were  authorised 
and  directed  to  pay  the  interest  and  the  principal,  when  required,  oat  of 
the  rates.  A.,  who  was  himself  a  parishioner,  and  sevmd  of  the  other 
parishioners,  signed  both  the  agreement  and  resolution ;  and  he  received 
the  interest  on  his  debt,  for  several  years,  and  part  of  the  principal  also, 
out  of  the  rates,  and  never  called  on  the  obligors  to  pay  the  interest.  Held 
that,  as  the  parishioners  had  no  power  to  bind  the  parish,  the  obligors 
were  not  exempted  from  their  liability  on  the  bond,  notwithstanding 
had  signed  both  the  agreement  and  the  re8<rfutton. 
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amount;  that  he  should  give  the  parish  12  months' 
notice  when  he  required  payment,  and  that  the  parish 
should  be  at  hberty  to  pay  the  debt  by  instalments. 
This  agreement  Was  entered  in  the  vestry-book,  and 
signed  by  the  parishioners  present,  and  also  by  Johnson. 
Shortly  afterwards,  another  vestry  was  held,  at  which 
it  was  resolved  that  Wright  and  Jaquet,  who  were  the 
parish  officers  who  had  given  the  bond,  should  be  in- 
demnified by  the  parishioners  and  out  of  the  rates: 
and  the  parish  officers  for  the  time  being  were  autho- 
rized and  directed  to  pay  the  interest,  and  the  principal 
when  demanded,  out  of  the  rates.  This  resolution  also 
was  entered  in  the  vestry-book,  and  signed  by  Johnson 
and  the  other  parishioners  present.  During  Johnson's 
lifetime,  the  interest  on  die  bond  was  paid  to  him  out  of 
the  parish  rates;  and,  after  his  death  the  interest  and 
part  of  the  principal  were  paid  to  his  executrix,  out  of  the 
same  fund. 

The  executrix  having  brought  an  action,  against 
Jaquet^  for  the  principal  and  interest  remaining  due  on 
the  bond,  the  bill  was  filed,  by  Jaquet^  i^nst  her  and 
also  against  Wrighf%  executors  and  the  other  parish- 
ioners who  had  signed  the  agreement  and  resolution, 
alleging  that  Johnson^  by  signing  those  documents,  had 
agreed  to  accept  payment  of  what  was  due  to  him,  out 
of  the  parish-rates,  and  had  precluded  himself  from  suing 
on  the  bond ;  and  praying  that  the  bond  might  be  can- 
celled, and  for  an  injunction  to  restrain  the  action; 
or,  at  all  events,  that  the  parties  who  had  signed  the 
agreement  and  resolution,  might  be  decreed  to  con- 
tribute to  the  payment  of  what  remained  due  to  John- 
son's  estate. 


1837. 

'  V  

Jaquet 
I'. 

Lewis. 


Mr.  Kniffht  and  Mr.  Rogers,  for  the  plaintiff,  and 
Mr.  G.  Richards  for  Wrights  executors. 


P. 


;li)in,(t:. 


'  The  del^  ibr  ivhich  •bsad  ;«krn  gtven^  nMiii 
tmtited,  md  'hy  Jaquet  and  Tt^jri^si/,-  but  by  the  parish. 
JoAnson  was  41  party  both  to  tlieiagneem^nt  and  to  tW 
resolution;  >By  tbe  fdnner  be  agteed  toi  gm.Ii)  moDth^ 
notice  to  Uie  parhdv  officcltft^toritbe^tbiae>ibeingf4  id^ 
he  should  require  payment  of  what  was  due  to  him; 
and  he  also  bound  hiniieU^ rto({ico^bfayni(M/.4iMiipY^^ 
pariBh^  by  jastainieiltsiv  Jtria  piaiD^itheii(fQf«,^tlwl;'he^ 
gave  prechty  Qot.>>to  the-  obligolB>'  butittfi  Ab  paiAlb.- 
What  right,  :then,  eaoki  Jii^  ebieoutris^  havb  to^cely  on  -tlie 
credit  of  the  individoak^  wboee  credit  ithe  %eteiU;dr^ 
self  never  i7nat^-toi?^(ij  f-'.^''^ 

/' :  -i-  '    ..};  .  r  ■•:  hfi.         t  v/-.xj 

The  resolution  also  shows  J^oj^iifpi^:^^i|^te^.t|{^ 

parish  and  not  the  obligors.  It  directs  the  parish  offi- 
cers^r  tllB' tfam  ibeiiigi pay  the  interest  and  the 
principal  when  demanded,  out  of  the  rates,  and  it  directs 
alBb'tbftt  tHe  ^MtiU^iMio  ladi^^i^^^  ti^f^heldd 
be  ihdmnifiea  mticff  therat^i<'J^l^^  iJ^^ptf^ 
to  that  fcttoltttion  byiivrimb  lh($. 
liability  to  him,  and  he  contMK^d  ^ha;|iitlMr{MMeb>tlt^ 
had  given  the  bond  should  be  indemnified.  How  then 
can  his  executrix  be  entitled  to  sue  those  parties ;  more 
especially  as  they<taTeiieTerbf.eii  called  upon  to  pay  the 
.  interest,  but  both  Johnson  and  his  executrix  have  re- 
"  ceived  it,  for  26  years,  and  she  h^s  receiy^  P^rt-^ofAbe, 
pnncipal  also,  out  ofw^e  lat^.^or^e  ^^sh. 

If,  however,  the  court  should  think  that  the  executrix 
,  /is.§ntitl^d  (to  sua  on  the  kwA^       pfoin^<  JiHsia  rfgbfl 
'to  qpptr^ution,  aa  agains^iaU  the  pai^isAiqiw^irs^ijri^^wW^ 

f^'jjpre^ltjat  the.vestiiw.;-"  n    •.(      -.i lu  .^faj:.t4T-*f 

The  vxce-Chancei-lor  :  , 

:  T}ip  gilding  ,o/;.^ie  ,bpA|J|  show^,  ji w;/q<Sf 

vras  the  intention  of  the  parties  that  the  obligors  should 
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be  liable  on  the  boad ;  and  there  is  no  expression,  either 
in  the  agreement  or  in  the  resolution^  Vhioh  -vbows  that 
the  bond  was- k>  be  considered  as  mere  wasle  paper,^  oit 
tkit  the  pansfabnera  who  signed  the  ^greriiient  and 
8oliiiiQ%imideilook^fperBfnaUyv4^  <:t 
.        1!)  -  !.  .  '.i  »■  »:-. 

JtAimn  teft  ifc;dK):  tfee  parishioneni  lo- make^suoh  ve^- 
solvdtes  Myikk  :#aa  ihofight^h^^  Inhre  Ae  efiect  .ol 
bttabdio^  tiiis  perish  p  but  bd  hevsiit  meant  to  exempt  die 
obLigoi^  (framt  theiil  peflsonal  Uabiidiy  under  itbe  bond/ 
Hc^iflDeeitod  ttoi  tiiQSe  vescrfotionf^  86  fair  ooty  as  they 
would  bind  the  parish  :  and,  as  the-parishKniers  had  ho 
power  to  bind  the  parish,  the  liability  of  the  obligors 
rtiyani8-tifa«ffea^:    '  - 


488 


Bilji  jdi8iiii8aed!with  costSi , 


JKfe^  ^ig.  Ml¥nivm»A\M^r^  Gmis^  '2^  fee  all  th^f 
Ij^d^Miti^xf^^ept  Wriffhfs,  taK^tors   bmH .  the  Gchkrt j 


trrrrrr 


=?=f=r 


'  WaV  COMPAN^^^ 

ThB  PI«btiff  f#M  the  owner  of  eertain  hou^e^  in 
S/rfm(/l«to,'and  fcad  fegre^  to  sell  them,  tb  the  D^- 
fendants,  at  a  price  to  be  fixed  by  tfrtiltirdtdw.  '^B*;!^ 
the  award  was  made,  the  Defendants^b^sap  to  pjjll  4p wn 
the  houses :  upon  which  tlie  bill  was  filed  praying  for 
ariWjilifctibti  W  riestttiin  th^ih  fniM'so  lifoihg;"  Tift 


1839: 
15th  January. 

•  Waste. 
Ifyunction, 
Practice. 

An  injunction 
to  restrain  the 
puJling  down  of 
nouses,  granted 
on  an  ex  parte 
motion,  al- 
though the  De- 
fendants had 
'appeared. 
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:J*36-        vmranTg  -siuaaL  :3etr  tppeBaaee  gq  the  day  oo  which 
'  -ae  iiiL  vas  £b£  ;  cad*  en  cae  suae  day,  but  after  the 

C'.T  7*i2«  31-*-  IV^^iimir  mi  Mc  P^rry,  tar  the  PlaintiflT,  moved, 
RjtiLTjk  T      espmra.  ttt  rie  jj-m'tifln   They  cited         v.  Jones  (a), 

Motion  granted. 


The  decisiocB  in  Gardmer  t.  Lacilan,  ante,  toI.  6, 
p.  407,  and  Pricr  t.  DexkwrUy  ante,  p.  279,  were  affirmed 
by  The  Lard  ChmceUcr  in  Michaehnas  Term  1838. 

(fl)  15  Ves.  605.  (h)  3  Mer.  1. 
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BALL  ».  HARRIS.  1837  = 

4tb  July. 

The  will  of  Richard  Perrey  was  dated  the  14th  of     charge  of 
July  1826,  and  was  partly  as  follows :  "  First,  I  direct  Debts. 
all  my  just  debts,  funeral  and  testamentary  expenses  Trustee. 
and  the  charges  of  the  probate  of  this  my  will  to  be  Testator  de- 
paid.    I  give,  to  my  daughter  Ann  Shewelly  wife  of  vised  his  estates, 

Nathan  SheweUy  a  legacy  of  60/.  for  her  own  use  abso-  subject  to  debts, 

.   ^      ®  I.     •    riL  to  a  trustee  m 

lutely.    I  give,  to  my  executors  heremafter  named,  a  trust  for  several 

legacy  of  30  Z.,  upon  trust  to  be  paid  and  applied  by  persons  in  suc- 

them,  for  the  benefit  of  my  son,  William  Wareing  appobt^"the 

Perrey f  in  such  manner  as  they,  in  their  discretion,  shall  trustee  and  his 

think  proper.    I  give,  unto  my  said  son  William  Ware-  ^'^^^  *^|? 

.     -r>  .  f    1    •     1  •  1  cutorandexe- 

tng  Perrey,  one  annuity  of  50/.,  durmg  his  natural  hfe.  cutrix.  Held 

that  the  trustee 

had  power  to  mortgage  the  estates  to  secure  money  which  he  had 
borrowed  for  the  purposes  of  the  will. 

The  trustee,  under  a  power  of  sale  in  the  will,  sold  part  of  the 
estates,  and  invested  the  proceeds  in  the  purchase  of  another  estate, 
which  was  conveyed  to  him,  to  the  uses,  upon  and  for  the  trusts  A  c. 
of  the  will.  Held  that  the  purchased  estate  must  be  taken,  for  all 
intents  and  purposes,  as  if  it  had  been  devised  by  the  will,  and,  con- 
sequently, that  the  trustee  had  the  same  power  to  mortgage  it,  as  he 
had  to  mortgage  the  devised  estates. 
Vol.  VIII.  K  K 
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I  give  and  devise,  unto  my  said  daughter  Ann  Shetodly 
niy  messuage  or  dwelling-house  and  garden,  with  the 
appurtenances,  situate  at  Holt  Hill,  during  her  natural 
life :  And  I  declare  and  direct  that  the  same  shall  be 
held  and  enjoyed,  by  my  said  daughter  Ann  Shewdl, 
for  her  sole  and  separate  use,  and  that  the  same  shall 
not  be  subject  or  liable  to  the  debts,  control,  engage- 
ments or  disposition  of  her  present  or  any  future  hus- 
band. As  to  my  said  house  and  garden  at  Holt  HiU 
aforesaid,  and,  from  and  immediately  after  my  decease, 
as  to  all  the  rest,  residue  and  remainder  of  my  estate 
and  effects  whatsoever  and  wheresoever,  both  real  and 
personal,  I  give,  devise  and  bequeath  the  same  unto  mj 
friends  Thomas  Leathom  and  William  Harris,  their 
heirs,  executors  &c.,  to  hold  the  same  unto  and  to  the 
use  of  the  said  Thomtis  Leathom  and  William  Harris, 
their  heirs,  executors  8cc.  upon  trust  that  they  do  and 
shall  permit  my  wife,  Mary  Perrey,  and  her  assigns 
to  hold  and  enjoy  the  same,  for  her  natural  life, 
but  subject  nevertheless  to  the  payment  of  the  said 
annuity  of  50/.  to  my  said  son  for  his  life;  and,  from 
and  immediately  after  the  death  of  my  said  wife,  upon 
trust  that  they  the  said  Thomas  Leathom  and  William 
Harris,  their  heirs  &c.  do  and  shall  permit  my  dau^- 
ter,  Mary  Shewell  Thompson,  widow,  and  her  assigns  to 
hold  and  enjoy  the  same,  for  her  natural  life,  but  subject 
nevertheless  to  the  payment  of  the  said  annuity  to  my 
said  son ;  and,  from  and  immediately  after  the  decease 
of  my  said  daughter,  Mary  Shewell  Thompson,  upon 
trust  that  they  the  said  Thomas  Leathom  and  William 
Harris,  their  heirs  &c.  do  and  shall  stand  seised  and 
possessed  thereof  in  trust  for  my  grand-daughter,  EUmt 
beth  Ann  Shewell  Perrey  Thompson,  her  heirs,  execu- 
tors, administrators  and  assigns  absolutely  for  ever,  but 
subject  nevertheless  to  the  payment  of  the  said  annuity 
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to  my  said  son,  and  to  become  vested  in  her  on  her 
attaining  the  age  of  21  years,  and  to  be  conveyed  as- 
signed or  transferred  accordingly  after  the  decease  of 
my  said  daughter,  Mary  Shewell  Thompson ;  and  upon 
further  trust  that  they,  the  said  TJtomas  Leathom  and 
William  Harris^  their  heirs  &c.  do  and  shall,  after  the 
decease  of  my  said  wife  and  my  said  daughter,  Mary 
Shewell  Thompson,  pay  and  apply  the  whole  or  a  com- 
petent part  of  the  rents,  interests,  dividends  and  annual 
produce  of  the  residue  of  my  estate  and  effects,  for  the 
maintenance  and  education  of  my  said  grand-daughter, 
until  she  shall  attain  the  age  of  21  years ;  but  if  my 
said  grand-daughter  shall  happen  to  die  before  she  shall 
attain  the  age  of  21  years,  and  my  said  wife  and  my 
said  daughter,  Mary  Shewell  Thompson,  shall  be  then 
dead,  then  upon  trust  that  they  the  said  Thomas  Im" 
thorn  and  William  Harris,  their  heirs  &c.  do  and  shall 
sell  and  absolutely  dispose  of  such  parts  of  the  said 
residue  of  my  estate  and  effects  as  are  or  shall  be  in 
their  nature  saleable  and  as  shall  not  have  been  sold 
under  the  power  hereinafter  given  for  that  purpose,  and 
do  and  shall  collect  and  get  in  the  other  parts  of  the 
residue  of  my  estate  and  effects,  and  do  and  shall  lay 
out  and  invest  in  their  names,  in  or  upon  any  of  the 
Parliamentary  stocks  or  public  funds  of  Great  Britain,, 
or  at  interest  upon  Government  or  real  securities  in 
England,  so  much  of  the  money  to  arise  from  such  sale 
and  collection,  the  dividends  and  interest  whereof  will 
amount  to  the  clear  yearly  sum  of  60/.,  and  do  and 
shall,  by,  with  and  out  of  the  said  dividends  or  interest, 
pay,  unto  my  said  son,  the  said  annuity  of  60  /.  herein- 
before devised  to  him :  and  upon  trust  that  they  the  said 
Thomas  Leathom  and  William  Harris,  their  heirs  &c. 
do  and  shall  pay,  distribute  and  divide  the  monies  to 
arise  by  or  from  such  sale  and  collection,  subject  never- 
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the1es<^  to  the  payment  of  the  said  annuity  to  my  said 
Son  as  aforesaid,  unto,  between,  or  amongst  the  person 
or  persons  who  shall  be  my  next  of  kin,  according  to  the 
statute  of  distributions  of  intestates'  effects.  And  I  do 
hereby  declare  and  direct  that  the  provision  hereby 
made  for  my  said  daughter,  Mary  Shewell  Tkomptom^ 
and  my  said  grand-daughter,  shall  be  for  their  own 
respective  sole  and  separate  use  and  benefit,  and  that 
the  same  shall  not  be  subject  or  liable  to  the  debts, 
control,  engagements  or  disposition  of  any  husband  or 
husbands  with  whom  they  may  respectively  many. 
And  I  do  hereby  authorize  and  empower  my  said  trus- 
tees, at  any  time  or  times  during  the  continuance  of  the 
trusts  hereby  reposed  in  them,  with  the  consent  of  my 
said  wife  and  my  said  daughter  Mary  Shewell  Tkamp-' 
son,  during  their  joint  lives,  and  of  the  survivcMr  of  them 
during  her  life,  and^  after  the  decease  of  the  survivor  of 
them,  then  at  their  or  his  discretion,  to  make  sale  of, 
dispose  and  convey  all  or  any  of  the  messuages,  lands, 
tenements  and  hereditaments  hereby  devised  and  the 
fee-simple  and  inheritance  thereof,  to  any  person  or  per- 
sons, either  together  or  in  parcels,  and  by  public  sale  or 
private  contract,  and  for  such  price  or  prices  as  to  my 
said  wife  or  my  said  daughter  Mary  Shewell  ITkampmnh 
or  the  survivor  of  them,  shall  seem  reasonable :  and 
also,  with  the  consent  of  my  said  wife  and  my  said 
daughter  Mary  Shewell  Thompion,  or  the  survivor  of 
them  as  aforesaid,  and,  after  the  decease  of  the  survivor 
of  them,  then  at  their  or  his  discretion,  to  lay  out  and 
invest,  all  or  any  part  of  the  monies  which  shall  arise 
and  be  received  under  the  trusts  of  this  my  will,  in  the 
purchase  of  any  other  messuages,  lands,  tenements,  or 
hereditaments,  being  feensimple,  to  be  situate  in  Sff- 
land  or  Wales,  and  again,  with  the  like  consent  or  at  the 
discretion  of  my  said  trustees  as  aforesaid,  to  sell,  dii- 
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pose  of  and  convey  such  las1>-mentioned  messuages, 
lands,  tenements  and  hereditaments  in  manner  afore* 
said  :  and  I  do  hereby  further  declai*e  and  direct  that 
all  the  said  messuages,  lands,  tenements  and  heredita- 
ments purchased  as  aforesaid,  and  the  purchase-monies 
of  all  the  said  messuages,  lands,  tenements  and  heredita- 
ments sold  by  my  said  trustees  as  aforesaid,  shall  be, 
remain,  continue  and  enure  to  the  same  uses  and  intents 
and  purposes,  or  such  of  them  as  ai'e  then  subsisting 
and  capable  of  taking  effect,  and  as  near  as  the  nature 
of  the  estates  will  admit  of,  as  my  messuages,  lands, 
tenements,  and  hereditaments  hereby  devised,  before 
the  sales  thereof,  and  the  said  trust  monies,  before  they 
were  invested  in  the  purchase  of  the  said  messuages, 
lands,  tenements  and  hereditaments,  were  severally  sub- 
ject and  liable  to :  provided  also  that  it  shall  and  may 
be  lawful  for  my  said  trustees,  with  the  consent  of  my 
said  wife  and  my  said  daughter  Mary  Shewell  Thomp^ 
son,  or  the  survivor  of  them  as  aforesaid,  to  lay  out  and 
invest,  all  or  any  of  the  trust  monies,  in  their  or  his  names 
or  name  in  or  upon  any  of  the  Parliamentary  stocks  or 
public  funds  of  Great  Britain,  or  upon  Government  or 
real  securities,  and  do  and  shall  stand  possessed  thereof, 
and  of  the  interest,  dividends  and  annual  produce  there- 
of, upon  the  trusts  hereinbefore  declared  concerning  the 
residue  of  my  estate  and  effects,  or  such  of  them  as  are 
then  subsisting  and  capable  of  taking  effect"  The 
testator  then  declared  that  the  receipts  of  his  trustees 
should  be  sufficient  discharges  to  the  purchasers  of  the 
premises  thereby  made  saleable;  and  he  directed  his 
trustees  to  apply  so  much  of  the  rents  and  profits  of  his 
messuages  and  tenements  as  they  should  think  neces- 
sary, in  keeping  the  same  in  repair  and  insured  from  fire, 
and  he  appointed  his  trustees  and  his  wife,  Mary  Perrmf, 
executors  and  executrix  of  his  will. 
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The  testator  died  in  January  1828 ;  and  Harris  and 
Mary  Perrey  proved  his  will.  In  February  1828  Leathm 
disclaimed  the  trusts  of  the  will.  In  the  same  year,  Harris^ 
with  the  consent  of  Mary  Perrey  and  Mctry  Shewell 
Thompson,  agreed  with  J.  Hughes  for  thepurcbaseof  cer- 
tain houses  and  pieces  of  land,  situate  in  Toxteth  Path 
near  Liverpool,  for  the  sum  of  1,050/.  which  was  part 
of  the  testator's  estate  or  of  the  proceeds  thereof ;  and 
Harris  thereupon  entered  into  and  had  been,  ever  since, 
in  possession  of  the  purchased  premises:  and,  by  inden- 
tures of  lease  and  release  dated  the  24th  and  25th  of 
April  1829,  (to  which  Mary  Perrey  and  Mary  S. 
Thompson  were  parties)  Hughes  conveyed  the  purchased 
premises  to  Harris  and  his  heirs,  to  the  several  uses, 
upon  the  trusts,  and  for  the  several  ends,  intents  and 
purposes,  and  subject  to  the  powers,  provisoes,  Hmi- 
tations  and  declarations  contained  in  the  testator's  will, 
or  so  many  of  them  as  were  then  subsisting  and  capable 
of  taking  effect.  Afterwards  Mary  S.  Thompson  mar- 
ried Thomas  Warrington. 

In  February  1831,  Harris,  with  the  privity  and  con- 
sent of  Mrs.  Perrey  and  Mrs.  li^arrington,  borrowed 
400/.  of  the  Plaintiff, /or  the  purposes  of  the  testator's 
will,  and  to  secure  the  repayment  of  that  sum  with 
interest,  deposited,  with  the  Plaintiff,  the  title-deeds  of 
the  purchased  Premises,  and  delivered,  to  the  Plaintiff, 
a  memorandum  signed  by  himself  and  by  Mrs.  Perrey 
and  Mrs.  Warrington,  similar  in,  its  contents,  to  the 
memorandum  after  mentioned.  In  July  1831,  Harris 
borrowed,  of  the  Plaintiff,  upon  the  security  of  the 
deeds,  the  fuiiher  sum  of  200/.,  for  the  purposes  of  the 
will,  and  delivered  to  the  Defendant  a  memorandum  in 
the  following  words  :  "  Ithe  undersigned  H'illiam  Harris, 
sole  acting  devisee  in  trust  of  the  last  will  and  testament 
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of  Michard  Perrey  deceased,  do  hereby  acknowledge  to 
have  deposited  the  accompanying  deeds  relating  to 
houses  and  land  in  Dexter-street,  Toxteth  Park,  with 
Mr.  Ballj  as  security  for  the  repayment  to  him  of  the 
sum  of  600/.  and  mterest  after  the  rate  of  6  /.  per  cent, 
per  annum,  now  lent  and  advanced  to  me  and  Mrs.  Mary 
Perrey,  as  executor  and  executrix  of  the  said  Richard 
Perrey  deceased,  for  the  purpose  of  effecting  the  trusts 
of  his  said  will.  And  we  the  undersigned  Mary  Perrey 
and  Mary  Sliewell  Warrington  do  hereby  testify  our 
consent  to  such  deposit  being  made  of  the  said  deeds, 
and  do  declare  that  no  power  of  sale  shall  be  exercised 
over  the  houses  and  land  thereby  conveyed,  except 
subject  to  the  repayment  to  the  said  James  Ball  of  the 
said  sum  of  600/.  and  interest  as  aforesaid.  Dated  this 
21st  day  of  July  1831."  When  this  memorandum  was 
delivered  to  the  Plaintiff,  it  was  signed  by  Harris  only ; 
but,  on  the  same  day,  the  Plaintiff  procured  it  to  be 
signed  by  Mrs.  Perrey  and  Mrs.  Warrington. 

Afterwards,  Mrs.  Perrey  died  and  Harris  became 
bankrupt. 

The  bill  was  filed  against  Harris,  Mr.  and  Mrs.  War- 
rington,  Elizabeth  Ann  Shewell  Perrey  Thompson,  who 
was  Mrs.  Warrington's  daughter  by  her  first  husband, 
Mr.  and  Mrs.  Shewell,  and  William  Wareing  Perrey,  al- 
leging, amongst  other  things,  that  Miss  Thompson  was 
still  an  infant,  and  that  Mrs.  Shewell,  Mrs.  Warrington 
and  William  W.  Perrey  were  the  testator's  next  of  kin, 
and,  as  such,  as  well  as  in  respect  of  their  legacies  and 
other  interests  under  the  will,  they  claimed  some  inte- 
rest in  the  matters  contained  in  the  bill ;  and  praying 
that  the  Defendants  might  be  decreed  to  pay,  to  the 
Plaintiff,  what  was  due,  for  principal  and  interest,  on 
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the  aforesaid  security,  together  with  his  costs  of  the  suit; 
aud,  in  de&ult  thereof^  that  Harris  and  all  other  propcar 
parties  might  be  decreed  to  convey,  the  porchased  pre- 
misess  to  the  Plaintiff  in  fee,  and  that  the  Defendants 
might  be  foreclosed  from  all  right  and  equity  of  redemp- 
tion therein  :  or,  otherwise,  that  the  premises  mi^ht  be 
sold  and  all  proper  parties  be  decreed  to  join  in  the 
conveyance  thereof ;  and  that,  out  of  the  monies  ari- 
sing tberefixmiy  the  amount  of  the  principal,  interest 
and  costs  might  be  paid :  and  that,  a  receiver  of  the 
rents  might  be  appointed  in  the  meantime. 

Mr,  and  Mrs.  Shewell  and  W.  W.  Perrey  insisted,  by 
their  answer,  that  Harris  had  no  power,  under  the  will, 
either  with  or  without  the  consent  of  Mrs.  Perrey  and 
Mr;^  ll'arrinfton^  to  make  the  deposit  mentioned  in  the 
bilK  and  that  the  Plaintiff  ought  to  be  considered  as 
holding  the  deeds  as  a  trustee  for  the  persons  interested 
in  the  testator^  estates,  and  ought  to  be  compelled  to 
deliver  them  up  for  the  benefit  of  those  persons. 

The  question  was  whether  the  security  made  by  the 
deposit  of  the  deeds,  was  good  as  against  any  of  the 
parties  beneficially  interested  under  the  will,  except 
Mrs.  Perrty  and  Mrs,  Warrington. 

Mr.  Knight  and  Mr.  Walker  for  the  Plaintiff: 
The  bill  is  filed  in  order  to  obtain  the  benefit  of  the 
security  given  to  the  Plaintiffj  and  the  question  is  as 
to  the  e  xtent  of  that  security.  That  it  would  prevail 
against  the  Ufe  estate  of  Mrs.  Warrington^  there  can 
be  no  doubt :  for  the  testator  gave  the  residue  of  his  real 
and  personal  estate  in  trust  for  Mrs.  Warrington^  fcr 
her  lile,  for  her  separate  use,  and  she  was  privy  and 
consenting  to  the  transaction  and  signed  the  memonus- 
dum.  The  only  question,  therefore,  is  whether  the  secir- 
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rity  is  binding  on  the  inheritance  or  corpus  of  the  pro 
perty  to  which  the  deeds  relate  ? 
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The  first  passage  in  the  will^  clearly  creates  a  charge 
of  the  testator's  debts  on  his  real  estates.  If  then  the 
property  to  which  the  deeds  relate,  had  been  part  of  the 
testator's  original  estates,  there  can  be  no  doubt  that 
Harris,  in  respect  of  that  charge,  would  have  had  a 
right  to  mortgage  that  property  for  payment  of  the 
testator's  debts.  The  property,  in  fact,  was  not  part  of 
the  testator's  original  estates;  but  it  was  purchased 
with  part  of  the  produce  of  those  estates;  and,  as 
those  estates  were  subject  to  the  charge  of  debts,  the 
property  purchased  with  their  proceeds,  must  become 
subject  to  the  same  charge.  The  property,  too, 
was  conveyed,  to  Harrisy  upon  the  trusts  and  for 
the  purposes  of  the  will ;  and  one  of  those  trusts  and 
purposes  was  the  payment  of  the  testator's  debts.  T}ie 
memorandum  also  states,  expressly,  that  the  600/.  was 
lent,  to  Harris  and  Mrs.  Perrey,  as  the  executor  and 
executrix  of  the  testator,  for  the  purpose  of  effecting  the 
trusts  of  his  will. — [The  Vice-Chancellor :  Is  there  any 
evidence  that,  at  the  time  of  the  transaction  in  1829, 
there  were  no  debts  remaining  unpaid  ?] — ^There  is  no 
such  evidence,  nor  is  there  any  evidence  that,  at  the 
time  when  the  deposit  was  made,  there  were  no  such 
debts :  and  if  there  had  been  any  such  evidence,  it 
would  not  have  been  sufficient  to  deprive  the  Plaintiff 
of  the  benefit  of  his  security ;  for,  as  the  will  contains 
a  general  charge  of  debts,  it  must  have  been  also  shown 
that  the  Plaintiff,  when  he  lent  his  money,  knew  that 
no  debts  remained  unpaid.  By  that  general  charge  he 
was  exempted  from  the  necessity  of  ascertainii^  that 
there  were  debts  remaining  unpaid.  Sikaw  y.Borrer  (ci). 


(a)  1  Keen,  559. 
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The  power  of  sale  contained  in  the  will,  aathorizes 
the  trustees  to  sell  from  time  to  time.  That  power  was 
intended  to  be  ancillary  to  the  purposes  of  the  will: 
and  a  power  to  sell  includes  a  power  to  mortgage. 

Mr.  K.  Parker  appeared  for  the  Defendant  Harris. 

Mr.  Jacob  and  Mr.  Spurrier  for  the  Defendants 
Mr.  and  Mrs.  Shewell  and  fViUiam  WartiMg 

Perrey : 

The  Plaintiff  Ball  may  have  a  claim,  to  the  estate 
to  which  the  deeds  relate,  as  against  Mrs.  WarriMgtfm ; 
but  the  question  is  whether  he  has  any  claim  to  the 
corpus  of  the  estate,  that  is,  whether  he  has  any  claim 
as  against  the  heir  and  next  of  kin  of  the  testator. 

It  has  been  said  that  the  will  contains  a  general 
charge  of  debts :  it  is  uncertain,  however,  whether  the 
Court  would  now  hold  that  the  introductory  words  in 
this  will  do  charge  the  real  estates.  But  admitting,  for 
the  sake  of  the  argument,  that  the  words  relied  on  do 
create  a  charge  of  debts,  yet  they  do  not  confer,  oo 
Harris^  a  power  to  sell  the  estates :  for^  if  an  estate  is 
devised  to  a  trustee,  in  trust  for  A,  JB.  and  C,  subject 
to  a  charge  of  debts,  the  rule  is  that  the  charge  does 
not  give  the  trustee  power  to  sell  the  estate,  but  only 
gives  him  a  power  to  give  receipts  for  the  purchase- 
money,  which  will  be  good  as  against  the  creditofs. 
The  charge  exempts  the  purchaser  from  lialnlity  to  the 
creditors,  but  it  does  not  confer  a  right  to  sell  the  estate, 
as  against  the  cestui  que  trusts.  It  is  true  that  Harris 
had  a  power  of  sale,  but  that  power  did  not  arise  until 
the  claims  of  all  the  creditors  were  satisfied.  The  power 
of  sale  was  given,  not  for  payment  of  ddbts^  but  to 
enable  the  trustee,  with  the  consent  of  the  parties  in- 
terested, to  change  the  investment  of  the  testator's 
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property.  The  Plaintiff  had  information  that  Harris 
had  had  in  his  hands  funds  for  the  purchase  of  estates 
for  the  trust ;  and^  consequently,  that  all  the  creditors 
were  satisfied.  When  we  look  at  the  conveyance  to 
Harris/^  we  see  that  the  charge  is  not  transferred  to 
the  new  estate ;  but  the  purchase  is  made  for  the  uses 
and  trusts  of  the  will,  that  is,  the  uses  and  trusts  ex- 
pressly declared  by  the  will,  or,  in  other  words,  the  uses 
and  trusts  to  which  the  residue  is  subjected.  ^Fhe  word 
*  residue,'  means  that  portion  of  the  estate  which  re- 
mains after  payment  of  debts  and  legacies;  and  the 
trusts  of  the  residue  attach  on  a  fund  which  is  free  both 
from  debts  and  legacies. 

The  questions  as  to  the  sale  of  the  original  estates^ 
and  as  to  the  sale  of  an  after-purchased  estate,  are 
totally  different.  A  creditor  would  not  have  followed 
the  aft^r-purchased  estate,  except  under  very  special  cir- 
cumstances, that  is,  unless  he  had  shown  that  there  were 
no  other  assets  that  could  be  made  available  to  the 
satisfaction  of  his  demand.   The  Plaintiff  had  notice 

*  The  bill  stated  the  conveyance  as  it  is  set  forth  in  the 
text;  but,  in  fact,  it  recited  the  will  as  follows:  Whereas 
Richard  Ferrey,  late  &c.,  by  his  last  will  and  testament  &c., 
after  bequeathing  an  annuity  and  several  legacies  as  therein 
specified,  gave  and  devised  all  the  residue  and  remainder  of 
his  estate  and  effects,  both  real  and  personal,  unto  his  friends 
Thomas  Leathomf  of  &c.,  and  the  said  William  Harris^ 
their  heirs  &c.,  upon  the  trusts  and  for  the  several  ends, 
intents  and  purposes  by  the  said  testator,  in  and  by  his  said 
will,  expressed  and  declared  of  and  concerning  the  same, 
llien  followed  a  recital  of  the  power  to  invest  the  monies  to 
be  received  under  the  trusts  of  the  will,  in  the  purchase  of 
lands,  and  to  sell  the  lands  so  purchased ;  and  that  Harris^ 
with  the  consent  of  Mrs.  Perrey  and  Mrs.  Warrington^  and  in 
exercise  of  the  said  power  enabling  him  in  that  behalf,  had 
agreed,  with  Hughes^  for  the  purchase  of  the  premises  in 
Toxteth  Park. 
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that  there  had  been  sufficient  assets,  in  the  hands  of 
Harris,  to  enable  him  to  buy  more  land  ;  at  the  least, 
therefore,  he  was  bound  to  inquire  whether  the  money 
which  he  lent  was  wanted  to  pay  the  testator's  debts ; 
and  unless  it  turns  out,  on  inquiry,  that  some  part  of 
the  money  was  applied  for  that  purpose,  the  security  is 
not  binding  on  any  persons  except  those  who  signed 
the  memorandum. 

Mr.  Stuart  for  the  Defendants  Mr.  and  Mrs.  War- 
ring  ton  and  Miss  Thompson: 

This  case  is  perfectly  new  in  this  respect,  namely, 
that  the  deeds  which  were  the  subject  of  the  deposit, 
relate  to  property  purchased,  by  the  trustee,  in  the  exe- 
cution of  the  trusts  of  the  will.  The  transaction  with 
Ball  did  not  take  place  until  three  years  and  a  half 
after  the  testator's  death :  what  reason  could  there  be 
for  supposing  that  there  were  any  debts  then  remaining 
unpaid  ?  The  property  to  which  the  deeds  relate  must 
have  been  considered,  at  one  time,  as  clear  property. — 
[The  Vice-Chancellor:  Harris  might  have  made  the 
purchase  under  the  impression  that  all  the  debts  had 
been  paid ;  although  it  afterwards  turned  out  that  that 
was  not  the  case :  or,  it  might  have  been  prudent  in 
him  to  make  the  purchase,  although  he  was  uncer- 
tain whether  all  the  debts  had  been  paid  or  not.]^ 
There  is  no  pretence  for  charging  Mrs.  Warrington  as 
having  made  an  appointment.  The  advance  was  not 
made  to  her,  but  to  Harris  and  Mrs.  Perrey  as  the 
executor  and  executrix  of  the  will ;  and  she  merely  con- 
sented to  a  deposit  of  the  deeds. 

The  Vice-chancellor  : 
The  estate  whicH  was  purchased  after  the  testator's 
death,  must  be  taken,  for  all  intents  and  purposes,  as  if 
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it  had  been  devised  by  the  will :  and  it  is  manifest  that  1837. 
Harris,  who  had  the  legal  fee,  was  competent  to  mort-  ^ 
gage  that  estate  to  any  person  who  would  advance  ^ 

money  for  the  benefit  of  the  testator's  estate.  Harbis. 

If  there  had  been  some  fact  existing  at  the  time  when 
the  deposit  was  made,  of  which  JBall  might  have  had 
notice,  it  might  be  proper  to  direct  an  inquiry ;  but  the 
form  of  the  second  suit*  shows  that  the  fact  of  which 
it  is  said  that  Ball  might  have  had  notice,  was  a  fact  of 
which  no  one  could  possibly  have  had  notice. 

Where  a  trustee  represents  that  he  wants  money  for 
the  purposes  of  the  will  and  deposits  deeds  for  securing 
the  money,  the  mortgage  is  perfectly  good,  except  that 
the  depositary  has  not  got  the  legal  estate. 

Declare  that  the  title-deeds  relating  to  the  estate  in 
question  in  this  cause  having  been  deposited,  by  the  said 
Defendant  William  Harris,  with  the  consent  of  Mary 
Perrey  deceased  and  the  Defendant  Mary  Shewell  War- 
rington, in  the  hands  of  the  Plaintiff,  the  Plaintiff  is 
entitled  to  be  considered,  in  this  Court,  as  if  he  was  a 
mortgagee  of  the  premises  therein  comprised.  Refer  it 
to  the  Master  to  take  an  account  of  what  is  due,  to  the 
Plaintiff,  for  principal  money  advanced  on  the  deposit 
and  for  interest  thereon,  and  to  tax  the  Plaintiff  his  . 
costs  of  this  suit ;  and,  upon  the  Defendants  or  eitlier 
of  them  paying  to  the  jPlaiiitiff  what  shall  be  found  due 
to  him  for  principal,  interest  and  costs  as  aforesaid^ 
within  six  months  afler  the  Master  shall  have  made  his 
report,  at  such  time  and  place  Sec,  it  is  ordered  that  the 

*  This  was  a  suit  instituted,  by  Miss  Thompson  and 
W.  W.  Pcrrey,  for  the  purpose  of  having  the  testator's  will 
established  and  the  trusts  of  it  carried  into  execution 
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LUCAS  V.  COMERFORD.  1790: 

8th  No7. 

ryy  '  

1  HIS  case  is  reported  in  1  Ves.  jun.  235,  and  3  Bro. 
C.  C.  166 ;  and  the  decision  in  Flight  v.  BentUy  (re- 
ported antey  vol.  7,  page  140,)  was  grounded  upon  it. 
That  decision  was  alarming,  in  its  consequences,  to  the 
public,  and,  more  especially,  to  persons  in  trade,  who 
are  in  the  habit  of  taking  deposits  of  leases  to  secure 
debts  due  to  them :  and,  moreover,  it  was  not  satis- 
factory to  the  Profession ;  and,  therefore,  the  case  of 
Moores  Choat  (reported  post,  p.  608,)  was  brought 
before  the  Court,  although  it  was  precisely  similar,  in 
all  its  material  particulars,  to  Flight  v.  Bentley. 

Doubts  having  been  entertained  as  to  the  correctness 
of  the  reports  of  Lucas  v.  Comerfordf  the  leading  coun- 
sel for  the  Defendant  in  Moores  v.  Choat,  procured  a 
copy  of  the  former  case  to  be  made  from  Reg.  Lib. ; 
and  the  reporter  has  been  enabled,  by  his  kindness,  to 
give  the  following  account  of  it. 

The  bill  was,  in  substance,  as  follows : 

JF*.  Atkinson,  being  seised  in  fee  of  four  messuages 
and  a  wharf,  in  Lambeth,  by  an  indenture  of  the  28th 
of  September  1773,  demised  them,  to  JR.  Stapleton,  for 
71  years  from  the  following  day,  at  the  annual  rent  of 
14  guineas  for  the  first  10  years,  at  a  pepper-corn  rent 
for  the  11th  year,  and  at  the  annual  rent  of  12  guineas 
for  the  remainder  of  the  term :  and  Stapleton,  for  him- 
self, his  heirs,  executors,  administrators  and  assigns, 
covenanted  with  Atkinson,  his  heirs  and  assigns, 
amongst  other  things,  that,  in  the  11th  year  of  the 
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the  aforesaid  security,  together  with  his  costs  of  the  suit; 
aud,  in  default  thereof,  that  Harris  and  all  other  proper 
parties  might  be  decreed  to  convey,  the  purchased  pre- 
mises, to  the  Plaintiff  in  fee,  and  that  the  Defendants 
might  be  foreclosed  from  all  right  and  equity  of  redemp- 
tion therehi :  or,  otiierwise,  that  the  premises  might  be 
sold  and  all  proper  parties  be  decreed  to  join  in  the 
conveyance  thereof ;  and  that,  out  of  the  monies  ari- 
sing therefrom,  the  amount  of  the  principal,  interest 
and  costs  might  be  paid :  and  that,  a  receiver  of  the 
rents  might  be  appointed  in  the  meantime. 

Mr.  and  Mrs.  Shewell  and  W,  W.  Perrey  insisted,  by 
their  answer,  that  Harris  had  no  power,  under  the  will, 
either  with  or  without  the  consent  of  Mrs.  Perrey  and 
Mrs.  IVarringtoTiy  to  make  the  deposit  mentioned  in  the 
bill,  and  that  the  Plaintiff  ought  to  be  considered  as 
holding  the  deeds  as  a  trustee  for  the  persons  interested 
in  the  testator's  estates,  and  ought  to  be  compelled  to 
deliver  them  up  for  the  benefit  of  those  persons. 

The  question  was  whether  the  security  made  by  the 
deposit  of  the  deeds,  was  good  as  against  any  of  the 
parties  beneficially  interested  under  the  will,  except 
Mrs.  Perrey  and  Mrs.  Warrington. 

Mr.  Knight  and  Mr.  Walker  for  the  Plaintiff: 

The  bill  is  filed  in  order  to  obtain  the  benefit  of  the 
security  given  to  the  Plaintiffj  and  the  question  is  as 
to  the  e  xtent  of  that  security.  That  it  would  prevail 
against  the  life  estate  of  Mrs.  Warrington^  there  can 
be  no  doubt :  for  the  testator  gave  the  residue  of  his  real 
and  personal  estate  in  trust  for  Mrs.  Warrimgtan^  for 
her  life,  for  her  separate  use,  and  she  was  privy  and 
consenting  to  the  transaction  and  signed  the  memoimn- 
dum.  The  only  question,  therefore,  is  whether  the  seen- 
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summer  1785 ;  and  Saltisbury,  soon  afterwards,  passed 
his  accounts  with  the  Plaintiff,  when  the  Plaintiff  dis- 
covered the  mistake,  and,  thereupon,  applied,  to  Comer- 
ford,  to  rectify  it,  and  to  produce  the  receipt  for  the 
money  which  he  pretended  he  had  paid  to  JEkist;  and 
also  to  rebuild  the  messuages  according  to  the  covenant 
in  the  lease,  and  to  pay,  to  the  Plaintiff,  the  reserved 
rent  accrued  due  according  to  the  terms  of  the  lease : 
but  Comerford  refused  to  comply  with  the  Plaintiff's 
requests,  and  insisted  that  he  was  not  absolutely  en- 
titled to  the  benefit  of  the  lease,  but  was  only  a  mort- 
gagee in  possession,  and  was  not  bound  by  any  of  the 
covenants,  and,  particularly,  that  he  was  not  bound  to 
rebuild  the  premises:  but  the  Plaintiff  charged  that 
Comerford  was  bound  to  perform  the  covenants,  or,  at 
least,  during  his  acttial  possession  and  enjoyment  of  the 
premises ;  and  that,  according  to  the  terms  of  the  lease, 
the  lessee  and  his  assigns  were  to  pay  the  rent  of  14 
guineas  during  the  first  10  years  of  the  term,  which 
expired  at  Michaelmas  1783,  and,  for  the  11th  year,  a 
pepper-corn  rent  only,  and,  during  the  remEiinder  of  the 
term,  the  rent  of  12  guineas,  and  that,  in  the  11th  year, 
the  lessee,  his  executors,  administratorsor  assignees,  were 
to  pull  down  and  rebuild  the  premises ;  and  that  Comer- 
ford, as  assignee  in  possession  of  the  lease  or  otherwise 
claiming  the  benefit  thereof,  was  bound  by  the  covenants 
therein  contained,  and  ought  to  pay  the  rent  and  per- 
form the  covenants  on  the  assignee's  part  to  be  per- 
formed :  that  Comerford,  claiming  tlie  benefit  of  the  lease, 
ought  to  be  compelled  specifically  to  perform  the  cove- 
nant for  rebuilding  the  messuages,  and  that  Steele  and 
Bourhe,  as  Stapleton's  executors,  or  some  other  persons 
or  person  were  or  was  entitled  to  the  said  beneficial  in-p 
terest  in  the  lease  subject  to  some  mortgage  or  security 
to  Comerford,  and  ought  to  perform  the  covenants  out 
Vol.  VIII.  h  L 
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act  girc  the  trastce  power  to  ceil  tke  estate,  bwi  oalj 
gfres  Imn  a  power  to  giie  receipts  far  the  pwhair 
■Moey,  wliich  will  be  good  aa  against  the  ciedifton. 
The  charge  aempta  the  paiihaacr  from  hafaditj  to  the 
creditorBy  but  it  does  not  confer  a  fight  to  sell  the  estate, 
aa  against  the  oatm.  qwe  Irastf.  It  is  tme  that  Hmru 
had  a  power  of  sale,  bat  that  power  did  not  arise  nntS 
the  chums  of  all  the  creditois  were  satisfied.  The  power 
of  eale  was  giren,  not  for  payment  of  ddbto,  hat  to 
enable  the  trustee,  with  the  consent  of  the  parties  in- 
terested, to  change  the  inrestment  of  the  testator's 
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penalty  of  200  Z.,  for  the  repayment  of  the  lOOZ.  with  in- 
terest, on  the  28th  of  M  arch  1 777,  and  covenanted,  with  the 
Defendant,  that  the  demised  premises  and  the  indenture 
of  lease  should  be  subject  and  liable  to  and  charged 
with  the  payment  of  the  100/.  and  interest,  and,  about 
the  same  time,  deposited  the  lease  with  the  Defendant, 
and  put  him  in  possession  and  receipt  of  the  rents  of 
the  premises,  in  order  that  he  might  repay  himself  the 
100/.  and  interest  out  of  the  rents;  and  that  the  De- 
fendant had  been,  ever  since,  in  the  possession  and 
receipt  of  the  rents  and  profits  of  the  premises,  as  the 
mortgagee  thereof :  that  Stapleton  never  made  any  con- 
veyance or  assignment  of  the  premises  to  the  Defendant, 
nor  was  the  Defendant,  nor  did  he  consider  himself  to 
be  the  owner  thereof,  nor  had  he  any  right  or  in- 
terest therein  except  as  mortgagee  thereof  in  manner 
before  mentioned.  Comerford  then  admitted  the  insol- 
vency and  death  of  Stapleton,  the  conveyance  of  the 
premises  to  the  Plaintiff,  the  allegations  respecting 
East  and  Salushury,  and  that  the  Plaintiff  did  apply, 
to  the  Defendant,  to  pull  down  and  rebuild  the  mes- 
suages according  to  the  covenant  in  the  lease  ;  and  that, 
not  being  owner  of  the  premises,  and,  having  no  other 
right  or  interest  therein  than  as  such  mort^gee  as  afore- 
said, he  refused  to  comply  therewith :  and  he  insisted 
that  he  was  not  bound  to  rebuild  the  messuages,  and 
that  he  was  not  in  any  manner  bound  by  the  covenant; 
but  he  was  willing  to  pay  the  arrears  of  the  rent  reserved 
by  the  lease ;  and  he  insisted  that  he  ought  not  to  be 
compelled  specifically  to  perform  the  covenant  to  pull 
down  and  rebuild  the  messuages. 


1790- 

'  sr— ' 
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r. 

Comerford. 


St^le  and  Bmrke,  in  their  answer,  said  that  Staple^ 
Um  died  insolvent,  and  that  they  had  not  nor  were  ever 
likely  to  have  any  assets  of  his  wherewith  to  satify  any 
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The  power  of  sale  contained  in  the  will,  authorizes 
the  trustees  to  sell  from  time  to  time.  That  power  was 
intended  to  be  ancillary  to  the  purposes  of  the  will: 
and  a  power  to  sell  includes  a  power  to  mortgage. 

Mr.  K.  Parker  appeared  for  the  Defendant  Hanis, 

Mr.  Jacob  and  Mr.  Spurrier  for  the  Defendants 
Mr.  and  Mrs.  Shewell  and  fViUiam  tVarting 

Perrey : 

The  Plaintiff  Ball  may  have  a  claim,  to  the  estate 
to  which  the  deeds  relate,  as  against  Mrs.  WarriMgUm ; 
but  the  question  is  whether  he  has  any  claim  to  the 
corpus  of  the  estate,  that  is,  whether  he  has  any  claim 
as  against  the  heir  and  next  of  kin  of  the  testator. 

It  has  been  said  that  the  will  contains  a  general 
charge  of  debts :  it  is  uncertain,  however,  whether  the 
Court  would  now  hold  that  the  introductory  words  in 
this  will  do  charge  the  real  estates.  But  admitting,  for 
the  sake  of  the  argument,  that  the  words  relied  on  do 
create  a  charge  of  debts,  yet  they  do  not  confer,  on 
Harris,  a  power  to  sell  the  estates :  for,  if  an  estate  is 
devised  to  a  trustee,  in  trust  for  A.  B.  and  subject 
to  a  charge  of  debts,  the  rule  is  that  the  charge  does 
not  give  the  trustee  power  to  sell  the  estate,  but  only 
gives  him  a  power  to  give  receipts  for  the  purchase- 
money,  which  will  be  good  as  against  the  creditors. 
The  charge  exempts  the  purchaser  from  liability  to  the 
creditors,  but  it  does  not  confer  a  right  to  sell  the  estate, 
as  against  the  cestui  que  trusts.  It  is  true  that  Harris 
had  a  power  of  sale,  but  that  power  did  not  arise  until 
the  claims  of  all  the  creditors  were  satisfied.  The  power 
of  sale  was  given,  not  for  payment  of  debts,  but  to 
enable  the  trustee,  with  the  consent  of  the  parties  in- 
terested, to  change  the  investment  of  the  testator's 
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property.  The  Plaintiff  had  information  that  Harris 
had  had  in  his  hands  funds  for  the  purchase  of  estates 
for  the  trust ;  and,  consequently,  that  all  the  creditors 
were  satisfied.  When  we  look  at  the  conveyance  to 
Harris^*  we  see  that  the  charge  is  not  transferred  to 
the  new  estate ;  but  the  purchase  is  made  for  the  uses 
and  trusts  of  the  will,  that  is,  the  uses  and  trusts  ex- 
pressly declared  by  the  will,  or,  in  other  words,  the  uses 
and  trusts  to  which  the  residue  is  subjected.  ^Fhe  word 
*  residue,'  means  that  portion  of  the  estate  which  re- 
mains after  payment  of  debts  and  legacies;  and  the 
trusts  of  the  residue  attach  on  a  fund  which  is  free  both 
from  debts  and  legacies. 

The  questions  as  to  the  sale  of  the  original  estates* 
and  as  to  the  sale  of  an  afler-purchased  estate,  are 
totally  different.  A  creditor  would  not  have  followed 
the  afler-purchased  estate,  except  under  very  special  cir- 
cumstances, that  is,  unless  he  had  shown  that  there  were 
no  other  assets  that  could  be  made  available  to  the 
satisfaction  of  his  demand.   The  Plaintiff  had  notice 

*  The  bill  stated  the  conveyance  as  it  is  set  forth  in  the 
text;  but,  in  fact,  it  recited  the  will  as  follows:  Whereas 
Richard  Ferrey,  late  &c.,  by  his  last  will  and  testament  &c., 
after  bequeathing  an  annuity  and  several  legacies  as  therein 
specified,  gave  and  devised  all  the  residue  and  remainder  of 
his  estate  and  effects,  both  real  and  personal,  unto  his  friends 
Thomas  Leaihom,  of  &c.,  and  the  said  William  Httrris^ 
their  heirs  &c.,  upon  the  trusts  and  for  the  several  ends, 
intents  and  purposes  by  the  said  testator,  in  and  by  his  said 
will,  expressed  and  declared  of  and  concerning  the  same, 
llieii  followed  a  recital  of  the  power  to  invest  the  monies  to 
be  received  under  the  trusts  of  the  will,  in  the  purchase  of 
lands,  and  to  sell  the  lands  so  purchased ;  and  that  Harris^ 
with  the  consent  of  Mrs.  Perrey  and  Mrs.  Warrington^  and  in 
exercise  of  the  said  power  enabling  him  in  that  behalf,  had 
agreed,  with  Hughes^  for  the  purchase  of  the  premises  in 
Toxteth  Park. 
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The  power  of  sale  contained  in  the  will,  aothorixee 
the  trustees  to  sell  from  time  to  time.  That  power  was 
intended  to  be  ancillary  to  the  purposes  of  the  will: 
and  a  power  to  sell  includes  a  power  to  mortgage. 

Mr.  K.  Parker  appeared  for  the  Defendant  Harris, 

Mr.  Jacob  and  Mr.  Spurrier  for  the  Defendants 
Mr.  and  Mrs.  SheweU  and  WiUiam  Warmg 
Perrey : 

The  Plaintiff  Ball  may  have  a  claim,  to  the  estate 
to  which  the  deeds  relate,  as  against  Mrs.  fVarrimgUm ; 
but  the  question  is  whether  he  has  any  claim  to  the 
corpus  of  the  estate,  that  is,  whether  he  has  any  claim 
as  against  the  heir  and  next  of  kin  of  the  testator. 

It  has  been  said  that  the  will  contains  a  general 
charge  of  debts :  it  is  uncertain,  however,  whether  the 
Court  would  now  hold  that  the  introductory  words  in 
this  will  do  charge  the  real  estates.  But  admitting,  for 
the  sake  of  the  argument,  that  the  words  relied  on  do 
create  a  charge  of  debts,  yet  they  do  not  confer,  on 
HarriSf  a  power  to  sell  the  estates :  for,  if  an  estate  is 
devised  to  a  trustee,  in  trust  for  A.  B.  and  C,  subject 
to  a  charge  of  debts,  the  rule  is  that  the  charge  does 
not  give  the  trustee  power  to  sell  the  estate^  but  only 
gives  him  a  power  to  give  receipts  for  the  purchase- 
money,  which  will  be  good  as  against  the  creditors. 
The  charge  exempts  the  purchaser  from  liability  to  the 
creditors,  but  it  does  not  confer  a  right  to  sell  the  estate, 
as  against  the  cestui  que  trusts.  It  is  true  that  Harrii 
had  a  power  of  sale,  but  that  power  did  not  arise  until 
the  claims  of  all  the  creditors  were  satisfied.  The  power 
of  sale  was  given,  not  for  payment  of  debts,  but  to 
enable  the  trustee,  with  the  consent  of  the  parties  in- 
terested, to  change  the  investment  of  the  testator's 
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property.   The  Plaintiff  had  information  that  Harris  ^^37* 
had  had  in  his  hands  funds  for  the  purchase  of  estates  b^ll 
for  the  trust ;  and,  consequently,  that  all  the  creditors  ^ 
were  satisfied.   When  we  look  at  the  conveyance  to  HAiiais, 
Harris,^  we  see  that  the  charge  is  not  transferred  to 
the  new  estate ;  but  the  purchase  is  made  for  the  uses 
and  trusts  of  the  will,  that  is,  the  uses  and  trusts  ex- 
pressly declared  by  the  will,  or,  in  other  words,  the  uses 
and  trusts  to  which  the  residue  is  subjected.   ^Fhe  word 
*  residue,'  means  that  portion  of  the  estate  which  re- 
mains after  payment  of  debts  and  legacies;  and  the 
trusts  of  the  residue  attach  on  a  fund  which  is  free  both 
from  debts  and  legacies. 

The  questions  as  to  the  sale  of  the  original  estates^ 
and  as  to  the  sale  of  an  after-purchased  estate,  are 
totally  different.  A  creditor  would  not  have  followed 
the  aft^r-purchased  estate,  except  under  very  special  cir- 
cumstances, that  is,  unless  he  had  shown  that  there  were 
no  other  assets  that  could  be  made  available  to  the 
satisfaction  of  his  demand.   The  Plaintiff  had  notice 

*  The  bill  stated  the  conveyance  as  it  is  set  forth  in  the 
text;  but,  in  fact,  it  recited  the  will  as  follows:  Whereas 
Richard  Ferrey,  late  &c.,  by  his  last  will  and  testament  &c., 
after  bequeathing  an  annuity  and  several  legacies  as  therein 
specified,  gave  and  devised  all  the  residue  and  remainder  of 
his  estate  and  effects,  both  real  and  personal,  unto  his  fiiends 
Thomas  Leathomf  of  &c.,  and  the  said  fVilliam  Harris^ 
their  heirs  &c.,  upon  the  trusts  and  for  the  several  ends, 
intents  and  purposes  by  the  said  testator,  in  and  by  his  said 
will,  expressed  and  declared  of  and  concerning  the  same, 
llien  followed  a  recital  of  the  power  to  invest  the  monies  to 
be  received  under  the  trusts  of  the  will,  in  the  purchase  of 
lands,  and  to  sell  the  lands  so  purchased ;  and  that  Hartist 
with  the  consent  of  Mrs.  Perrey  and  Mrs.  Warrington^  and  in 
exercise  of  the  said  power  enabling  him  in  that  behalf,  had 
agreed,  with  Hughes,  for  the  purchase  of  the  premises  in 
Toxteth  Park. 
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A  deposit  of  a 
lease  by  way 
of  equitable 
mortgage,  does 
not  render  the 
depositary 
liable  for  the 
rent  and  cove- 
nants. 


MOORES  r.  CHOAT. 

By  an  indenture  of  the  27th  of  August  1829,  the 
Plaintiff  demised,  to  L.  Andrews^  two  messuages  in 
Poplar^  Middlesex,  for  21  years  from  the  24th  of  June 
then  last,  at  the  yearly  rent  of  46  /. :  and  Andrews,  for 
himself,  his  heirs,  executors,  administrators  and  as- 
signs, covenanted  with  the  Plaintiff,  his  executors, 
administrators  and  assigns,  to  pay  the  rent^  rates  and 
taxes,  and  to  keep  the  premises  in  repair. 


Administration, 
Personal 

Representative. 
Parties. 


On  the  execution  of  the  lease,  Andrews  entered  into 
possession  of  the  premises,  and  he  continued  in  posses- 
sion until  his  death.  He  died  on  the  IBth  of  March 
1837,  intestate  and  insolvent ;  and,  in  July  1838,  when 
the  bill  was  filed,  249  /.  lis.  6d.  were  due  for  rent  of 
the  premises  accrued  in  his  lifetime  and  since  his  death ; 
Bill  by  a  lessor  and  the  premises  were  greatly  out  of  repair.  In  No- 
tSle  mort^"^'  Plaintiff  applied  to  Andrews's  widow 

to  deliver  up  the  lease  and  possession  of  the  premises ; 
and  he  then  discovered  that,  in  December  1830»  Ja- 
dretos  deposited  the  lease  with  George  Mcish,  as  a  secu- 
rity for  55  /.  lent  to  him  by  Mash.  In  November  1831, 
Mash  died,  having  appointed  the  Defendant  Cheat,  and 
W.  Loch,  deceased,  his  executors ;  and  they  proved  his 
will.  In  February  1837,  Lock  died.  On  Mash's  death, 


gagee  of  the 
lease  and  a 
third  party,  to 
whom  letters  of 
administration, 
to  the  deceased 
lessee  had  been 
granted,  limited 
to  attend,  sup- 
ply, 8ubstan< 


tiate  and  con- 
firm the  proceedings  in  the  suit  or  in  any  other  suits  concerning  the 
premises  until  a  final  decree  should  be  made  and  fully  completed, 
prayinff  that  the  depositary  might  be  decreed  to  take  an  assignment 
of  the  Tease.  Semble^  that  the  letters  of  administration  did  not  give 
the  third  party  any  interest  in  the  term  or  in  any  of  the  assets  of  the 
deceased ;  and,  consequently,  that  the  suit  was  defective  in  respect 
of  parties. 
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Choat,  who  was  the  acting  executor,  took  and  had,  ever 
since,  retained  possession  of  the  lease,  as  a  security 
for  the  55  the  whole  of  which  remained  due  from 
Andrews's  estate  to  Choat,  as  the  surviving  executor  of 
Mcish.  In  March  1838  the  Plaintiffs  solicitor  gave 
notice  to  Choat,  that,  unless  he  delivered  up  the  lease, 
the  Plaintiff  would  hold  him  personally  responsible  for 
the  rent  and  covenants.  In  April  1838,  Choat's  soli- 
citor wrote,  to  the  Plaintiff's  solicitor,  stating  that 
Choat  never  had  been  in  possession  of  the  premises,  and 
that,  if  the  Plaintiff  would  pay  10  /.  in  part  of  the  debt 
due  to  Mash's  estate,  the  lease  should  be  given  up :  this 
offer,  however,  was  not  accepted,  and  consequently 
Choat  refused  to  deliver  up  the  lease. 

In  June  1838,  letters  of  administration  to  Andrews, 
limited,*as  the  bill  stated  :  "  to  attend,  supply,  substan- 
tiate and  confirm  the  proceedings  that  should  or  might 
thereafter  be  had  in  this  suit,  or  in  any  other  causes  or 
suits  which  might  be,  thereafter,  commenced  or  carried 
on  in  this  Court  or  any  other  Court  or  Courts,  between 
the  said  parties  or  any  other  parties,  touching  and  con- 
cerning the  premises,  until  a  final  decree  should  be  had 
and  made  therein,  and  the  said  decree  carried  into  exe- 
cution, and  the  execution  thereof  be  fully  completed,  but 
no  further  or  otherwise,"  were  granted  to  the  Defendant 
Sharp,  who,  as  the  bill  alleged,  thereby  became  the 
legal  personalj  representative  of  Andrews,  and  could 
make  a  valid  and  effectual  assignment,  of  the  lease  and 
the  term  thereby  granted,  to  Choat. 

The  bill  prayed  that  Choat  might  be  decreed  to  pay 
the  249 Z.  lis.  6rf.  to  the  Plaintiff,  and  to  put  the  pre- 
mises in  repair;  and,  if  necessary,  that  he  might  be 
decreed  to  take  an  assignment  of  the  lease,  and  that  the 
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Plaintiff  might  be  at  liberty  to  bring  one  or  more  action 
or  actions  against  him,  on  the  covenants  in  the  lease, 
and  that  he  might  be  restrained  from  setting  up,  as  a 
defence  thereto,  that  no  assignment  of  the  lease  bad 
been  made  to  Mash ;  and  that  he  might  pay  the  costs 
of  the  suit  and  of  the  assignment. 

Choat  demurred  for  want  of  equity,  and  because 
Andrews*s  real  representative  and  Loci's  perscmal  repre- 
sentative, were  not  made  parties  to  the  suit.  The  two 
latter  causes  of  demurrer,  were  not  much  insisted  on ; 
but  two  other  causes  were  assigned  ore  tenus,  namely, 
that  the  person  in  possession  of  the  premises  was  not 
made  a  party ;  and  because  there  was  no  personal  repre- 
sentative of  Andrews,  who  had  any  interest  in  the  term, 
or  in  his  personal  estate  in  general. 

Mr.  Jacob  and  Mr.  Rogers,  in  support  of  the 
demurrer : 

It  does  not  clearly  appear,  by  the  bill,  who  is  in  pos- 
session of  the  premises :  but  it  is  proposed  that  that 
person,  whoever  it  may  be,  should  live  rent-free  ;  as  the 
bill  asks  that  Choat  may  be  decreed  to  pay  the  rent. — 
[The  Vice-Chancellor:  It  is  to  be  inferred,  from  the 
bill,  that  Andrews^s  widow  is  in  possession  of  the  pre- 
mises ;  for  the  bill  states  that,  after  Andrew's  death, 
the  Plamtiff  applied,  to  his  widow,  to  deliver  up  to  the 
Plaintiff,  the  possession  of  the  demised  premises.  If 
she  was  once  in  possession,  she  must  be  taken  to  be  still 
in  possession.] — Choat  ij  the  executor  of  Mask ;  but 
it  does  not  clearly  appear  whether  or  not  the  Plaintiff 
means  to  contend  that  Choat  is  personally  liable  to  bim. 
If  the  liability  was  incurred  by  taking  the  deposit,  then 
it  would  fall  on  Mash's  assets ;  but,  if  it  arose  on  Cheats 
subsequent  refusal  to  deliver  up  the  Isasc,  then  it  must 
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fall  on  Choat  peraonally.  The  Plaiatiff  seemB  to  thbk 
that  the  liability  was  incurred  by  the  refusal  to  deliver 
up  the  leaae ;  as  he  prays  that  Ckoat  may  pay  the  rent, 
but  does  not  ask  that  he  may  pay  it  out  of  Mash's 
assets.  If  that  is  right,  then  a  similar  liability  would 
attach  on  solicitors  who  claim  a  lien  on  their  clients' 
deeds  and  papers.  The  executor  of  a  lessee  is  not  liable 
to  the  landlord  except  to  the  amount  of  assets  possessed 
by  the  executor,  or  rents  received  by  him ;  but,  in  this 
bill,  there  is  no  allegation  either  of  assets  possessed  or 
of  rents  received  by  Choat. 
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The  PlaintifTs  counsel  will  rely  on  the  case  of  Flight 
v.  Bentley  (a).  That  case  was  decided,  without  any 
great  argument,  upon  the  authority  of  Lucas  v.  Comer- 
ford  (b) ;  and  it  is,  in  fact,  a  mere  echo  of  that  case  : 
but  the  Court  was  not  well  informed  what  the  facts  in 
Lucas  v.  Comerford  really  were ;  for  that  case  appears 
to  have  been  represented,  to  the  Court,  as  if  there  was 
no  distinction  between  it  and  Flight  v.  Bentley.  We 
have  procured  a  copy  of  Lucas  v.  Comerford  from  Reg. 
Lib.,  from  which  it  appears  that  it  differs,  in  one  or  two 
important  particulars,  from  Flight  v.  Bentley  and  also 
from  the  present  case ;  and  we  shall  be  able  to  show 
that  the  Defendant  there  had  placed  himself  in  a  posi- 
tion very  different  from  that  of  the  Defendant  either  in 
Flight  V.  Bentley  or  in  the  present  case.  It  does  not 
appear,  from  the  report  in  Ves.  jun.,  that  the  Defendant 
had  taken  possession  of  the  premises ;  but  that  fru^t  does 
appear  from  the  report  in  Brown.— [The  Fice-CAon- 
ceUor :  I  suppose  that  Lord  Thurhw  alludes  to  that 
fact,  when  he  refers  to  what  was  stated  in  the  answer. 


(a)  Ai^tCy  vol.  7,  p.  149. 

(&)  3  Bro.  C.  C.  166;  I  Vet.  jun.  a35>  anda/t^f,  pp.  499. 505. 
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His  Lordship  says,  that  he  rather  thinks,  upon  reading 
the  answer,  that  the  Plaintiffs  could  recover  at  law 
without  the  assignment.] — ^The  report  in  Ves.  jun.  con- 
tains a  remarkable  statement,  namely,  that  the  Defen- 
dant admitted  that  he  was  bound  to  perform  the  other 
covenants  of  the  lease,  but  insisted  that  he  was  not 
bound  to  rebuild.  How  was  the  Court  to  deal  with  a 
person  who  thus  attempted  to  split  a  lease  ?  In  that  case 
too,  the  Defendant  had  continued  to  pay  the  rent  for  a 
considerable  length  of  time ;  and  the  bill  charged  that, 
as  he  was  in  possession  of  the  lease  and  claimed  the 
benefit  of  it,  he  ought  to  pay  the  rents  and  perform  the 
covenants,  at  least,  during  his  actual  possessicm  and 
enjoyment  of  the  premises ;  and  that  he  ought  to  be 
charged  with  the  covenants  in  the  lease  as  assignee 
thereof ;  and,  if  not,  yet,  at  all  events,  he  ought  to  be 
answerable  for  the  rents  and  profits  of  the  premises  since 
he  had  been  in  possession  thereof,  and  ought,  out  of 
such  rents  and  profits,  to  perform  the  covenants ;  and 
that  such  rents  and  profits  had  greatly  exceeded  any 
money  that  was  due  to  him  from  the  depositor.  And 
then  the  bill  prayed  that,  if  Comerford  should  not  be 
deemed  bound  to  perform  the  covenants  as  assignee  of 
the  lease,  he  might  be  decreed  to  account  for  the  rents 
and  profits  of  the  premises  received  by  him,  and  to 
apply  the  same  in  performance  of  such  covenants,  as 
far  as  the  same  would  extend,  and  to  make  good  the 
deficiency,  or  to  relinquish  all  benefits  arising  from  the 
lease.  It  is  obvious  that  there  was  a  great  deal  of  jus- 
tice both  in  those  charges  and  in  the  prayer  of  the 
bill.  It  did  not,  as  is  tiie  case  here,  seek  to  make  a 
Defendant  who  had  taken  possession  of  a  mere  piece  of 
parchment,  responsible  for  the  rent  and  covenants. 
Comerford  had  been  in  the  actual  pernancy  of  the 
profits ;  and  Lord  Thurlow  would  not  allow  him  to  take 
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the  profits  and  keep  the  landlord  out,  without  taking  on 
himself  the  obligations  of  the  lease.  There  was  great 
moral  jnstice  in  that  decree  ;  although  the  principle  of 
it  may  be  questionable  in  one  or  two  particulars :  for 
Lord  Thurhw  decreed  the  representatives  of  Stapleton 
to  execute,  and  Comerford  to  take  an  assignment  of  the 
lease.  That  is  the  only  instance  in  which  this  Court, 
has,  on  the  application  of  a  Plaintiff,  decreed  an  assign- 
ment between  two  Defendants,  in  pursuance  of  a  dealing 
between  those  Defendants  exclusively.  It  is  the  only  case 
in  which  a  third  person  has  been  allowed  to  enforce  per- 
formance of  a  contract  between  two  others.  According  to 
the  report  in  Ves.  jun.,his  Lordship  is  made  to  say :  "  As 
he  has  a  title,  in  equity,  to  have  a  legal  conveyance,  I 
must  consider  him  as  having  it."  It  is  a  strong  doctrine 
to  say  that  a  party  who  has  a  title  to  a  legal  convey- 
ance, is  to  be  considered  as  having  it :  but  it  has  never 
been  held,  either  before  or  since,  that  a  party  who  has  a 
title  to  u  legal  conveyance,  is  to  be  considered  as  having 
it,  except  as  between  the  parties  to  the  contract  and  their 
representatives. 

That  part  of  the  decree  which  directs  the  assignment 
to  be  made,  seems  to  have  been  but  lightly  considered : 
for  SiapUtorCs  executors,  by  whom  the  assignment  was 
to  be  made,  disclaimed  all  interest  in  the  lease,  the  ex- 
istence of  which  they  treated  as  doubtful.  Besides,  it 
does  not  appear  whether  the  assignment  was  to  be 
absolute  or  by  way  of  mortgage.  A  deposit  of  a  deed 
for  securing  a  debt,  is  only  a  contract  for  a  mortgage : 
and  a  mor^ge  of  a  lease,  is  always  made,  by  experi- 
enced persons,  not  by  assignment  but  in  the  form  of  an 
under-lease ;  and  it  is  made  in  that  form  for  the  express 
purpose  of  protecting  the  mortgagee  from  being  liable  to 
the  landlord  under  the  covenants  in  the  original  lease. 
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What  pretence,  then,  was  there  for  compelling  the  de- 
positary to  take  an  assignment  of  the  lease  ?  If  there 
had  been  an  express  agreement  for  an  assignment,  the 
landlord  could  not  have  enforced  it*  Even  where  a  con- 
tract has  been  entered  into  between  two  persons  for  the 
benefit  of  a  third,  that  third  party  cannot  enforce  it 
Ex  parte  Peele{b),  Garrard  v.  Lord  Lauderdale  (c)^ 
Wahoyn  v.  Coutts  {d),  Colyearv.  The  CmaUeu  of  MmI- 
grave  {e),  Ex  parte  Williams  {/). 

The  consequences  of  holding  that  the  equitable  mort- 
gagee is  to  be  liable,  to  the  landlord,  for  the  rent  and 
covenants,  will  be  most  extensive :  for  there  must  be  a 
mutuality  between  them,  and  the  landlord  must  be  liable, 
to  the  equitable  mortgagee,  for  the  covenants  on  the 
landlord's  part.  Again :  if  an  assignee  assigns  over,  he 
is  no  longer  liable:  if  then  he  agrees  to  assign  or 
mortgage  his  lease,  is  it  to  be  considered  as  a  legal 
assignment,  for  the  purpose  of  releasing  the  assignor  as 
well  as  making  the  equitable  assignee  liable?  The 
landlord  cannot  have  the  benefit  both  ways  ;  but  if  the 
equitable  assignment  gives  him  a  remedy  against  the 
assignee,  it  must  take  away  his  remedy  against  the 
assignor. 

There  is  another  part  of  the  decree  in  Lucas  v.  Comer- 
ford,  which  seems  rather  extraordinary.  Comerford  was 
ordered  to  pay  the  costs  of  the  assignment  and  the  costs 
of  the  executors  of  the  mortgagor :  whereas  he  ought 
not  to  have  been  ordered  to  pay  those  costs  at  all ;  or, 
if  he  was  ordered  to  pay  them,  he  ought  to  have  been 
directed  to  add  them  to  his  debt. 


(A)  6  Ves.  604.  (c)  Ante,  vol.  3,  p.  1. 

(</)  Ante,  vol.  3,  p.  14 ;  and  3  Mer.  707. 

(0  2  Keen,  81.  (/)  Buck.  13. 
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In  Wilkins  v.  Fry  (g)  Sir  W.  Chant,  M.  R,  seems  to 
consider  that  an  equitable  asignee  of  a  lease,  does  not 
become  liable  to  the  rent  and  covenants  of  the  lease. 
There  the  assignees  of  the  bankrupt  had  only  an  equi- 
table interest :  and  His  Honor  says :  But  supposing 
that,  with  regard  to  assignees  in  general,  it  were  a  mat- 
ter of  doubt  whether  they,  having  once  taken  to  the 
bankrupt's  lease,  could  get  rid  of  the  liability  to  be 
sued  by  afterwards  parting  with  that  lease ;  yet  these 
assignees  never  were,  at  any  moment,  liable  to  be  sued 
upon  any  one  of  the  covenants  in  the  lease;  because  it 
never  could  be  alleged,  as  against  them,  that  all  the 
estate,  right  and  interest  of  the  bankrupt  in  the  pre- 
mises came  to  and  vested  in  them,  which  it  is  necessary 
to  declare  in  order  to  maintain  an  action,  against  an 
assignee,  upon  a  covenant.  They  take  nothing  from 
the  bankrupt  but  a  mere  equity  of  redemption  ;  for  he 
himself  had,  before  his  bankruptcy,  assigned  away  the 
whole  legal  estate."  That  proves  that  the  parties  who 
are  equitably  interested  in  a  lease,  are  not  the  parties 
whom  the  landlord  has  a  right  to  sue.  How  can  it  be 
contended  that  an  equitable  mortgagee  becomes  entitled, 
immediately,  to  the  entire  interest  of  the  mortgagor, 
when  he  has  no  right  even  to  require  an  assignment? 
He  may  file  a  bill  for  a  foreclosure,  according  to  some 
authorities,  or  for  a  sale,  according  to  others  (A).  But, 
whichever  course  he  takes,  the  mortgagor  may  pay 
him  off ;  for  the  Court  always  directs,  in  the  first  in- 
stance, an  account  to  be  taken  and  payment  to  be  made 
of  what  is  due  to  him ;  and,  in  default  of  payment,  it 
decrees  either  a  sale  or  a  foreclosure.   If  it  decrees  a 
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(^)  1  Mer.  244.   See  266. 

(h)  Parker  v.  HouicfieU^  2  Myl.  &  Keen.  419;  BrockU- 
hurst  V.  Jfisop^  ante^  vol.  7,  p.  438. 
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sale,  he  Dever  can  become  the  owner:  and,  if  it  decrees 
a  foreclosure,  he  does  not  become  the  owner  antil  he 
has  perfected  his  decree.  What  species  of  ownership 
then  has  an  equitable  mortgagee  ?  In  Metcalfe  The 
Archbishop  of  York  (»),  The  Lard  Chancellor  says: 
It  was  then  said,  for  the  Defendants,  that  all  eqoitable 
chaises  rest  on  specific  performance.  This  is  by  do 
means  so.  The  equitable  incumbrancer  has  totally  dif- 
ferent remedies.  What  right  has  an  equitable  mort- 
gagee by  a  deposit  of  deeds,  to  ask  for  a  l^al  mort- 
gage?" If  the  equitable  mortgagee  of  a  lease  has  a 
right  to  ask  either  for  a  sale  or  for  a  foreclosure,  and 
the  mortgagor  has  a  right  to  pay  him  off,  what  right 
has  the  landlord  to  step  in  and  say,  to  the  mortgagor : 
"  I  do  not  regard  your  option,  but  will  compel  you  to 
take  an  assignment?"  or  what  right  has  he  to  de- 
prive the  mortgagor  of  his  right  to  pay  off  the 
mortgagee  ? 

In  SparkesY.  Smith  (j)  the  Court  dismissed  a  bill  filed 
by  a  lessor,  to  compel  a  mortgagee  who  had  taken  a 
legal  assigmnent  of  the  lease,  to  perform  the  coYenants 
in  the  lease,  on  the  ground  that  the  mortgagee  never 
had  been  in  possession  or  receipt  of  the  rents  of  the 
premises.  The  case  of  Jenkins  v.  Portman  (A)  is  very 
complicated  in  its  circumstances :  but  it  goes  no  further 
than  Lucas  v.  Comerford  and  Flight  v.  JBentley.  The 
only  important  part  of  it  is  that  in  which  Lord  Lang- 
dale,  M.  R.  says :  It  does  not  appear  to  me  that  the 
fact  of  a  mortgagee  by  assignment  of  a  leasehold  in- 
terest taking  actual  possession,  is  more  important  in 
equity  than  it  is  at  law." 


(1)  1  Myl.  &  Craig,  547. 
See  557. 


0*)  a  Vern.  275. 

(k)  1  Keen,  4^.  See  454- 
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Next,  as  to  the  want  of  parties,  1839. 

As  the  bill  seeks  to  charge  Choat  in  his  character  of  Moores 
executor  of  Mashy  he  has  a  right  to  insist  that  the  repre-  Choat 
sentatives  of  Lack,  his  co-executor,  should  be  before  the 
Court :  and  he  also  has  a  right  to  have  the  representa- 
tives of  Andrews  made  parties,  in  order  to  give  effect 
to  his  remedy  over. 


And,  moreover,  the  person  in  possession  of  the  pre- 
mises, ought  to  be  a  party:  for,  according  to  Lucas 
v.  Comerfard,  that  person  is  primarily  liable  to  the 
Plaintiff ;  and,  if  the  Defendant  is  decreed  to  pay  the 
rent  (as  the  bill  prays  he  may  be),  he  will  have  a 
remedy  over  against  that  person.  Besides,  when  we  go 
to  repair  the  premises,  the  person  in  possession  may  treat 
us  as  trespassers,  as  we  have  not  got  any  legal  title. 

Again :  the  bill  asks  that  Choat  may  be  decreed  to 
take  an  assignment  of  the  lease :  but  there  is  no  person 
before  the  Court  who  can  assign  the  term.  The  letters 
of  administration  which  have  been  granted  to  Sharp,  do 
not  vest  in  him  any  estate  or  interest  in  the  property  of 
the  intestate.  He  could  not  bring  an  action  to  recover 
a  shilling  of  the  assets.  The  Ecclesiastical  Court  might 
have  granted,  to  Sharp,  letters  of  administration  limited 
to  the  term ;  and  then  he  would  have  had  an  interest  in 
the  lease  :  or  the  plaintiff,  as  a  creditor  of  the  intestate, 
might  have  obtained  a  general  administration  to  him. 
But  the  administration  that  has  been  granted,  merely 
entitles  the  administrator  to  appear  as  such  before  this 
Court.  The  words  :  "  Until  a  final  decree  shall  be  had 
and  made  therein  and  the  said  decree  carried  into  exe- 
cution, and  the  execution  thereof  be  fully  completed, 
but  no  further  or  otherwise,"  only  designate  the  time 
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during  which  his  office  is  to  continue.  The  administrator 
is  not  to  be  active  in  carrying  the  decree  into  effect ;  but 
he  is  to  appear  before  this  Court,  as  administrator,  until 
the  decree  shall  have  been  made  and  the  ezecutioa  of  it 
completed ;  and  then  his  ^ffice  is  to  cease.  Should  the 
decree  affect  any  of  the  property  of  the  intestate,  then 
some  other  administrator  must  be  appointed.  Besides,  it 
is  froportant  that  the  general  administrator  should  be 
before  the  Court,  as  thei'e  may  be  assets  to  pay  the  rent. 

Mr.  Knight  Bruce  and  Mr.  C/umdless,  in  support  of 
the  bill. 

The  facts  stated  in  the  extract  of  Lucas  y.  Comerford 
from  Reg.  Lib.  are  omitted  in  the  reports  of  that  case, 
because  they  were  immaterial  to  the  decision.  It  has 
been  said  that,  in  that  case,  Comefford  was  in  possession 
of  the  premises  and  admitted  that  he  was  bound  to 
perfoi-m  some  of  the  covenants  in  the  lease,  but  insisted 
that  he  was  not  bound  to  perform  the  covenant  to  re- 
build, and  that  those  were  the  grounds  of  the  decision. 
But  if  we  look  at  the  report  in  Ves.  jun.  we  see  that 
Lord  Thurlow  founds  his  judgment  on  a  principle  which 
has  nothing  to  do  with  either  of  those  facts.  EUs  Lord- 
ship declares  that  he  will  not  take  any  -notice  of  the 
covenants,  and  rests  his  judgment  on  this  principle, 
namely,  that  as  Comerford  had  a  title  in  equity  to  a  legal 
conveyance,  the  Court  must  consider  him  as  having  it 
The  circumstance  of  Comerford  being  in  possession,  was 
immaterial ;  for,  at  law,  if  a  lease  is  assigned^  the  as- 
signee is  liable  for  the  rent  and  covenants,  although  he 
may  not  be  in  possession.  In  Flight  y7  BetUley^  the 
depositary  was  not  in  possession ;  nor  did  that  case  difiRer, 
in  any  material  circumstance,  from  the  present.  The  next 
case  is  Jenkins  v.  Portman.   Tbere^  as  well  as  in  FUgli 
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Bentley,  possession  by  the  equitable  incumbrancer, 
was  not  considered  as  a  material  ingredient ;  but  he  was 
held  to  be  liable,  whether  he  was  in  possession  or  not. 
If  a  credited  of  a  lessee  chooses  to  take  a  deposit  of  the 
lease  as  a  security  for  the  money  due  to  him  and  refuses 
to  deliYer  up  the  lease,  the  landlord  is  entitled  to  con- 
sider him,  to  all  intents  and  purposes,  as  an  assignee* 
The  landlord  has  nothing  to  do  with  the  relative  rights 
between  the  depositor  and  the  depositee:  all  that  he 
has  to  do  is  to  find  out  who  is  the  assignee  of  the  lease,  • 

Then  there  are  four  other  causes  of  demurrer  assigned : 
two  on  the  record,  and  two  ore  tentis.  One  of  those 
causes  is  that  the  representative  of  Lock  is  a  necessary 
party.  But  may  not  a  party  who  has  a  demand  against 
the  estate  of  a  testator,  confine  his  remedy  to  the  sur- 
viving executor,  and  claim  the  benefit  of  the  assets  so 
far  as  that  executor  has  possessed  them  ?  Besides^  the 
bill  alleges  that  C&oat  was  the  acting  executor,  that  he 
took  possession  of  the  lease,  refuses  to  deliver  it  up,  and 
claims  the  benefit  of  it ;  and  the  bill  seeks  to  charge  him 
personally  as  being  the  holder  of  the  lease. 

Another  cause  of  demurrer  is  that  the  real  representa- 
tive of  Andrews  is  not  a  party.  It  does  not,  however, 
appear  that  Andrews  left  any  real  estate ;  and  the  bill 
alleges  that  he  died  insolvent. 

Then  with  respect  to  the  two  causes  of  demurrer  as- 
signed ore  tenus.  It  was  said  that  the  person  in  pos- 
session of  the  demised  premises,  ought  to  have  been 
made  a  party  to  the  suit.  But  the  bill  does  not  suggest 
that  any  one  is  in  possession  of  those  premises, — [The 
Vice-ChanceUor :  The  Plaintiff  states  that,  after  An- 
drews's death,  he  applied  to  his  widow  to  deliver  up 
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possession  of  the  premises.  Is  it  not  then  reasonable  to 
infer  that  she  was  in  possession  ?  And,  if  she  was  once 
in  possession,  she  must  be  taken  to  be  still  in  possession 
unless  the  contrary  is  shown.] — A  statement  that  a  person 
hds  been  requested  to  deliver  up  possession  of  the  pre- 
mises, cannot  be  taken,  on  the  argument  of  a  demurrer  at 
least,  as  an  allegation  that  the  person  applied  to  is  in  pos- 
session of  the  premises :  and,  if  the  widow  is  in  posses- 
sion of  the  premises,  she  has  no  legal  right  to  deal  with  the 
possession.  The  party  who  would  have  that  right,  would 
be  the  general  administrator  to  the  intestate.  The  Eccle- 
siastical Court  would  not  grant  a  general  administration  to 
us,as  we  were  Plaintiffs  in  this  suit.  Cawthomy.  ChalieiJ). 
We  did  apply  for  letters  of  administration  limited  to  the 
term,  but  the  Court  would  not  grant  them,  as  Ihe  term 
was  not  a  mere  trust  term.  When  it  becomes  necessary 
to  deal  with  Andrews's  property,  the  Ecclesiastical  Court 
will  grant  a  more  extended  administration.  CAoaty  as 
a  creditor  of  Andrews,  might  have  obtained  general  let- 
ters of  administration  to  his  estate  :  but  the  letters  of 
administration  that  have  been  granted,  were  the  only 
ones  that  we  could  obtain ;  and,  consequently,  the  de- 
murrer which  is  grounded  on  the  limited  nature  of  the 
administration,  cannot  be  sustained. — [The  Vtce-Chan- 
cellar:  You  ask  that  Choat  may  be  decreed  to  pay  the 
249 Z.  lis.  Qd.  That,  of  course,  means  out  of  the  assets 
of  Andrews ;  for  the  greater  part  of  that  snm  accrued 
due  in  his  lifetime.] — We  say  that  Choat  is  personally 
liable  for  the  249/.  lis.  6(L  as  holding  the  lease  and 
refusing  to  deliver  it  up.  Burton  v.  Barclay  («),  Tre- 
meere  v.  Morison  (n).  Nation  v.  Tozer  (o). 


(l)  2  Sim.  &  Stu.  127. 
(m)  7  Bing.  745. 
(fi)  1  Bing.  N.  C.  89. 


(0)  1  Crompt  t  Mees.  &  Ros. 
17a. 


CASES  IN  CHANCERY. 


The  Vice-Chancellor  : 
This  case  is^  in  substance,  a  rehearing  of  Flight  v. 
Bentley :  and  F  really  must  say  that  I  feel  that  the  de- 
cision in  that  case  cannot  be  supported  ;  and  how  it  came 
to  be  made,  in  the  manner  in  which  it  stands  in  the 
report,*  I  am  at  a  loss  to  comprehend.    What  renders  it 

*  As  some  doubt  seems  to  be  expressed  as  to  the  accuracy 
of  the  report  of  Flight  v.  Bentley,  the  Reporter  begs  to  ob- 
serve that  Mr.  Kttigkt  Bruce  and  Mr.  Rogers^  who  were 
opposed  to  each  other  in  Moores  v.  Choaty  were  two  of  the 
cooDsel  in  Flight  v.  Bentley^  but  neither  of  those  gentlemen, 
in  arguing  Moores  v.  Chotity  called  in  question  the  correctness 
of  the  report  of  Flight  v.  BaitUy. 

The  following  is  a  copy  of  the  decree  in  that  case : 
**  This  Court  doth  declare  that  the  Defendants  John  Fal» 
skmo  Pawson  and  John  Woolmer  are  liable  to  the  covenants 
of  the  indenture  of  lease  in  the  pleadings  mentioned,  bearing 
date  the  17th  day  of  November  1824:  and  this  Court  doth 
order  that  the  Plaintiff's  bill  do  stand  dismissed,  out  of  this 
Court,  as  against  the  Defendants  Thomas  Allan  and  Edward 
Smithf  the  assignees  of  James  Post/ethwaite  in  the  pleadings 
named,  with  costs  to  be  taxed  by  the  Master  of  this  Court  in 
rotation  :  and  it  is  ordered  that  the  Plaintiff* s  supplementaL 
bill  do  also  stand  dismissed  out  of  this  Court,  against  the 
Defendants  thereto,  with  costs  to  be  taxed  by  the  said 
Master :  and  this  Court  doth  order  and  decree  that  the  said 
Defendants  do  pay,  to  the  Plaintiff,  the  sum  of  50  /.,  the 
amount  of  the  two  quarters*  rent  of  the  premises  comprised 
in  the  said  lease  from  Midsummer  1832  to  Christmas  1832  : 
and  it  is  ordered  that  it  be  referred  to  the  Master  of  this 
Court  in  rotation  to  take  an  account  of  the  rents  and  profits 
of  the  said  premises  since  Christmas  in  the  said  year  183a, 
received  by  tlie  Plaintiff,  or  by  any  other  person  or  persons 
by  his  order  or  for  his  use,  or  which,  without  his  wilful 
neglect  or  default,  he  might  have  received,  he  by  his  counsel, 
submitting  to  such  account :  and  it  is  ordered  tliat  it  be 
referred  to  the  said  Master  to  inquire  whether  tlie  Plaintiff 
has  properly  laid  out  and  expended  any  and  what  sum  or 
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more  remarkable  is  that  I,  long  ago,  made  a  comparisoa 
between  the  two  reports  of  Liicasy.  Camerford  in  Vesey 
and  in  Brown ;  and,  in  the  margin  of  my  copy  of  Brown's 
Report,  I  made  a  note  of  the  circumstances  of  that 
case  as  they  were  to  be  collected  from  the  two  Reports. 
That  note  is  as  follows :  It  I4)pear89  from  the  report  in 
1  Ves.  jun.  235,  that  the  Defendant,  by  his  answer,  ad- 
mitted that  he  was  bound  to  perform  the  other  covenants 
in  the  lease,  but  insisted  he  was  not  bound  to  rebuild  the 
houses :  and  Lord  Thurlow  seems  to  have  made  his  de- 


sums  of  money  in  the  repairs  of  tlie  said  pnemises,  haying 
regard  to  the  covenants  of  the  said  lease ;  and  it  is  ordered 
that  the  amount  of  the  said  rents  and  pro6ts  so  received  by 
the  said  Plaintiff,  or  which,  without  his  wilful  neglect  or  de- 
fault, he  might  have  received,  be  deducted  from  the  cent 
which  has  become  due  from  the  said  Defendants  John  Fd* 
show  Pawson  and  John  Wodmer^  since  Christoaas  1839  :  and 
it  is  ordered  tliat  the  balance  thereof,  together  with  what  the 
said  Master  shall  6nd  to  have  been  properly  bud  out  and 
expended,  by  the  said  Plaintiff,  in  the  said  repairs  as  afore- 
said, be  paid,  by  the  said  Defendants  to  the  said  Plaintiff: 
^d  it  is  ordered  that  it  be  referred  to  the  MasHer^  to  tax  the 
Plaintift'  his  costs  of  these  suits :  and  it  is  ordered  that  such 
costs,  when  sa- taxed,  be  paid  by  the  said  Defendants  J.  F* 
Pan>S(m  and  J.  fFoolmer,  together  with  what  the  Plaintiff 
shall  so  pay,  unto  the  said  Defendants  Tkomtas  AOmm  and 
Edward  Smith,  the  assignees  of  the  said  JoMet  PottUtkmuiitt 
for  their  costs  of  this  suit,  and  also  so  much  of  what  he  shall 
so  pay  to  the  said  Defendants  David  Evans,  EAoard  fVilsoih 
James  Brand,  and  Moses  Asher  Gtddsmid,  the  assignees  of  the 
Defendant  John  Beniley,  for  their  said  costs  as  have  been 
incurred  up  to  and  inclusive  of  the  filing  of  their  answer. 
And,  for  the  better  taking  the  said  accounts  and  discovery  of 
the  matters  aforesaid,  the  parties  are  to  produce  before  the 
said  Master^  upon  oath,  all  books  dec:  and  any  of  the  par- 
ties arc  to  be  at  liberty  to  apply  to  this  Court  as  there  shall 
be  occasion." 
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ciskm  on  that  admission/'  There  was  also  another  im- 
portant fact  in  that  case,  which  is  omitted  in  the  report 
in  Ves.,  but  is  mentioned  in  the  report  in  Brown^  namely> 
that  the  Defendant  was  in  possession  of  the  premises 
comprised  in  the  lease*  I  cannot  comprehend  how,  with 
those  circumstances  a£fecting  the  case  of  Lucas  y.  Comer' 
ford,  the  decision  in  Ftight  v.  Bentley  ever  came  to  be 
made ;  and  I  must  say  that  that  decision,  as  it  appears 
in  the  Report,  is  supported  neither  by  Lucas  v.  Comerford 
nor  by  any  principle  recognized  by  this  Court 


1839. 


MOORES 
V. 

Choat 


I  understand  the  law  to  be  as  it  has  been  stated  by 
Mn  Jacobs  namely,  that  if  a  lessee  contracts  to  sell  his 
lease  and  another  party  contracts  to  purchase  it  of  him, 
it  would  be  contrary  to  the  established  principles  of  a 
court  either  of  law  or  equity,  to  say  that  thereupon  any 
right  or  equity  arose,  to  the  landlord,  either  to  compel 
the  purchaser  to  take  an  assignment  of  the  lease,  or  to 
compel  the  seller  to  assign  it.  No  such  case  ever  arose : 
for  no  equity  could  arise  to  the  landlord  to  interfere,  in 
consequence  of  such  a  contract,  between  the  lessee  and 
the  intended  assignee.  The  depositary  of  a  lease  for 
tecaring  a  debt,  has  a  right  to  file  a  bill  for  a  foreclo- 
sure and  to  have  the  lease  assigned  to  him,  or,  if  he  has 
an  agreement  for  a  sale,  he  may  file  a  bill  for  a  specific 
performance :  but  he  is  not  bound  to  do  either ;  and, 
until  he  exercises  his  option,  or  takes  possession  of  the 
tenements  comprised  in  the  lease,  he  stands,  to  all  in- 
tents and  purposes,  in  the  character  of  an  entire  stranger 
to  the  tenancy,  and  the  landlord  has  no  right  whatever 
to  interfere  with  him. 


In  Lucas  v.  Comerford,  there  was  a  complete  consti- 
tution of  debt ;  and  there  was  a  covenant,  by  the  lessee, 
that  the  lease  should  be  subject  to  the  debt.   The  De- 
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fendant  too  was  in  possession  of  the  demised  premises, 
audy  by  his  answer,  he  admitted  his  liability  to  perform 
some  of  the  covenants  in  the  lease,  but  insisted  that  he 
was  not  bound  to  perform  the  covenant  to  rebuild  the 
houses  :  and  Lord  Thurlow,  on  a  review  of  all  the  cir- 
cumstances of  that  case,  (not  one  of  which  exists  here 
except  the  deposit)  made  a  decree  which  gave,  to  the 
landlord,  the  benefit  to  be  derived  from  investing  the 
depositary  of  the  lease  with  the  character  of  legal  assig- 
nee, which,  to  a  certain  extent  the  depositary  had  before, 
for  he  was  in  possession  of  the  premises,  and  had  sub- 
mitted to  perform  some  of  the  covenants  in  the  lease. 

My  opinion  is,  on  general  grounds,  that  this  is  a  case 
in  which  the  Court  cannot  interfere  c^inst  Mr.  CAoat: 
and  Lucas  v.  Comerford  is  no  authority  for  any  such 
interference,  as  the  two  cases  differ,  so  materially,  from 
each  other  in  their  circumstances. 

Two  causes  of  demurrer  have  been  assigned  ore  tenvs; 
and  though  I  think  that  there  is  some  weight  in  them, 
it  is  unnecessary  for  me  to  pronounce  any  decision  re- 
specting them,  as  it  would  not  affect  the  question  of 
costs ;  for  as  there  was  the  case  of  Flight  v.  Bentley  in 
print,  which  may  have  misled  the  Plaintiff,  I  think  it 
right  to  allow  the  demurrer  on  the  record  without  costs. 

As  I  understand  the  case  of  Jenkins  v.  Pariman,  Lord 
Langdale  might  have  made  his  decision  just  as  he  did, 
if  Flight  v.  Bentley  had  never  existed  ;  and,  therefore, 
I  decide  this  case  without  meaning  to  interfere  with  the 
decision  in  Jenkins  v.  Portman. 


524 

1B39. 

V 

MOORES 
V. 

Choat. 


CASES  IN  CHANCERY. 


525 


DUCKLE  V.  BAINES.  1837: 

7  th&  10th  July. 

In  1807  Robert  Duckle  contracted,  in  writing,  with  Agreement. 

John  Payne  for  the  purchase  of  an  estate  in  Lincoln- 

...^        ,^  Vendor  and 

shire  for  8,000/.    One  moiety  of  that  sum  was  paid  by  Purchaser. 

Robert  Duckle,  and  the  other  moiety  by  Thomas  Duckle,   

in  pursuance  of  a  verbal  agreement,  between  them,  that  life^only"^^ 

nomas  Duckle  should  be  considered  as  the  purchaser  of  an  estate, 

a  moiety  of  the  estate.  ff 

the  fee  to  B. 

B.  devised  the 

At  the  time  when  the  contract  between  Payne  and  estate  to  C. 

Robert  Duckle  was  entered  into,  the  former  had  a  life  afte^^^rdJ^^ 

interest  only  in  the  estate,  nor  did  he  acquire  any  larger  acquired  the  fee, 

interest  until  some  time  in  the  year  1816.    In  1813  conveyed 

the  estate  to  Bm 

Thomas  Duckle  devised  all  his  estates  to  his  sons,  Held  that  it  did 

the  Plaintiff  John  Duckle  and  Thomas  Duckle,  the  not  pass  by  B.'s 

younger,  equally,  as  tenants  in  common  in  fee.  In 

1816  John  Payne  and  Sarah  his  wife,  William  Payne, 

John  Payne,  the  younger,  Henry  Payne,  Thomas  Payne, 

Elizabeth  Payne,  Sarah  Payne,  the  younger,  and  Maria 

Payne*  joined  in  levying  a  fine  and  executing  a  deed  to 

lead  the  uses  thereof,  by  which  the  estate  was  conveyed 

and  assured  to  John  Payne,  the  elder,  in  the  usual 

manner  to  bar  dower.    In  February  1819  John  Payne, 

the  elder,  appointed  and  conveyed  the  estate  to  Robert 

Duckle  in  like  manner.    In  May  1820  Thomas  Duckle, 

the  elder,  died,  without  having  taken  a  conveyance  of 

the  moiety  of  the  estate  agreed  to  be  purchased  by  him, 

leaving  the  Plaintiff  John  Duckle,  his  eldest  son,  his 


*  It  did  not  appear  what  interest  these  parties  had  in  the 
estate. 
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heir  at  law.  In  1833  Thomas  Duchle,  the  younger, 
died,  having  devised  one-fourth  of  the  estate  to  the 
Defendant  Thomas  Duckle  Baines,  subject  to  a  legacy 
of  1,500^  to  the  Defendant  Jm  Duckle. 

The  bill  alleged  that  Thomas  Duckle,  the  elder,  had 
no  interest  in  the  estate  vested  m  him  at  the  date  of  his 
will,  and  that  Robert  Duckle  was  a  trustee,  of  one 
moiety  thereof,  for  the  Plaintiff  as  the  heir  at  law  of 
Thomas  Duchle,  the  elder,  and  praying  that  Robert 
Duckle  might  be  decreed  to  coovey  rae  moiety  of  the 
estate  to  the  Plaintiff  in  fee. 

Robert  Duckle  admitted  the  contract  between  himself 
and  Thomas  Duckle,  the  elder,  and  submitted  to  convey 
one  moiety  of  the  estate  as  the  Court  should  direct. 

Mr.  Knight,  Mr.  Jeremy  and  Mr.  Lqftus  Wigram, 
for  the  Plaintiff,  said  that,  Thomas  Duchle,  the  elder,  at 
the  time  when  he  made  his  will,  could  have  no  devisable 
interest  in  the  moiety  of  the  estate  which  he  had  con- 
tracted to  purchase,  inasmuch  as,  at  that  time,  Payne, 
the  vendor,  had  no  such  interest  in  the  estate :  and  that, 
if  Robert  Duckle,  the  elder,  had  any  devisable^interest, 
the  form  of  the  conveyance  to  Robert  Duckle,  would 
have  revoked  the  devise  (a). 

Mr.  Wakefield  and  Mr.  Girdlestone,  for  the  Defen- 
dants Thomiu  Duchle  Baines  and  Ann  Duckle,  said 
that  the  question  was,  not  whether  Payne,  at  the  time 
when  he  agreed  to  sell  the  estate  to  Robert  Duckle,  had 
a  good  title,  but  whether  the  contract  between  him  and 
Robert  Duckle  was  not  a  binding  contract :  that  a  party 


1837. 
 ^  ' 

Duckle 

V. 

Baines. 


(a)  See  Sugd.  Pow.  8th  Edit.  170. 
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may  validly  contract  to  sell  a  larger  interest  in  an  estate 
than  he  has  at  the  date  of  the  contract,  and  that  he 
may  enforce  a  specific  performance  of  the  contract,  if  he 
can  make  out  a  title  at  any  time  before  the  suit  insti- 
tuted by  him  for  that  purpose,  is  finally  disposed  of. 
Boehm  v.  Wood  (6).  Paton  v.  Rogers  (c). 


1837. 

DnCKLB 
V. 

Baineb. 


Mr.  James  Russell  for  Robert  Duckle. 


The  Vxce-Chancellor  said  tliat,  until  1816,  Payne, 
the  vendor,  did  not,  himself,  acquire  any  interest  in  or 
power  over  the  estate  which  enabled  him  to  dispose  of  the 
fee,  and,  therefore,  at  the  time  when  he  contracted  to 
sell  the  estate  to  Robert  Duckle,  and  when  Thomas 
Duckle,  the  elder,  made  his  will,  Payne  was  incapable 
of  conferring  any  such  interest  or  power  upon  any  other 
person;  and,  consequently,  the  moiety  of  the  estate 
which  Thomas  Duckle,  the  elder,  agreed  to  purchase,  did 
not  pass  by  his  will,  but  the  defendant  Robert  Duckle 
was  a  trustee  of  that  moiety  for  the  Plaintiff,  his  heir 
at  law. 


(ft)  1  Jac.  &  Walk.  419,       (c)  Madd.  &  Geld.  856. 
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lull  July. 

Parties. 
Ejectment. 

Where  a  bill  is 
filed  to  restrain 
an  ejectmenty 
the  tenant  must 
be  made  a 
party,  unless 
the  landlord  has 
been  admitted 
to  defend  the 
action. 


POOLE  V.  MARSH. 

The  Defendant  having  brought  an  ejectment  against 
the  Plaintiff's  tenant,  the  Plaintiff,  before  he  had  made 
himself  a  Defendant  to  the  action,  filed  a  bill  to  restrain 
it,  but  did  not  make  the  tenant  a  party;  and,  on  that 
account,  the  Defendant  demurred. 

Mr.  Jacoby  in  support  of  the  demurrer,  referred  to 
Lawley  v.  Walden  (a). 

Mr.  Knight  and  Mr.  G.  Richards^  in  support  of  the 
Bill. 


The  Vice-Chancellor  : 

I  have  always  considered  it  to  be  the  practice  to  make 
the  tenant  a  party  to  a  bill  to  restrain  an  ejectment,  ex- 
cept where  the  landlord  has  been  admitted  to  defend 
the  action. 


(a)  3  Swans.  142. 
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COOKSON  V.  COOKSON.  1837: 

11th  &  12th 
July. 

ISAAC  COOKSON,  the  elder,  previously  to  the  ' 

year  1803,  carried  on  the  business  of  a  bottle  manufac-  PartMr^^ 

turer  at  Netocastle-upan'Tyne,  and  used,  solely  for  the  Partnership. 

purposes  of  his  trade,  certain  freehold  messuages,  ware-  Pre-emption. 

houses,  buildings,  parcels  of  ground  and  other  heredita-      carried  on 

ments,  in  and  near  Newcastle j  of  which  he  was  seised  trade  upon  land 

in  fee,  subject,  as  to  part,  to  a  mortgage  for  3,600  /.  and  ggj^'^'^n  f^^** 

interest.    In  1803  he  took  his  son,  the  Defendant  Isaac  Afterwards  he 

Cookson,  the  younger,  into  partnership  with  him,  and  took  one  of  his 

agreed  to  give  /.  Cookson,  the  younger,  six  32d  parts  of  nership  for^ 

the  stock,  property  and  effects  of  the  business  and  of  years,  and  con- 

the  profits  thereof,  as  from  the  1st  of  January  1803,  and  1®^®^  ^ 

'  .  tee,  certain 

to  convey  to  /.  Cookson,  the  younger,  six  32d  parts  of  shares  in  the 

the  before-mentioned  hereditaments,  discharged  of  the        ?  by 
,      ,  .         ,        ,  ,  11,         their  articles  of 

3,500  /.  and  mterest :  and  it  was  also  agreed  between  partnership, 

them  that  the  hereditaments  should  continue  to  be  used  they  covenant- 
as  a  manufactory  for  carrying  on  the  trade,  and  should  g^^^^J'  at^Jjl"^ 
be  considered  as  part  of  the  joint  stock  of  the  business,  times  there- 
The  father  and  son  accordingly  became  partners  together,  after,  be  held 
for24years,asfromthelstofJanuaryl803;  and,byinden-  property,  and  be 
tures  of  lease  and  release  dated  the  8th  and  9th  of  Octo-  considered  and 

ber  1804,  the  father,  in  consideration  of  natural  love  and  ^^f^^.a? 

'  '  of  the  joint* 

stock  of  the 

trade  ;  and  it  was  provided  that  if  either  partner  died  or  retired  during 
the  24  years,  his  co-partner  might  purchase  his  share,  at  the  sum  stated 
to  be  its  value  in  the  last  yearly  accounts.  In  the  course  of  the  24  years 
1,700/.  was  expended,  out  of  tlie  partnership  funds,  in  building  on  the 
land.  After  the  expiration  of  the  24  years,  and  until  A.*n  death,  he  and 
his  son  continued  to  carry  on  their  trade  on  the  land,  without  entering 
into  any  new  agreement.  Held  that  the  son's  right  of  pre-emption  as  to  his 
father's  share  of  the  stock,  including  the  land,  expired  wiUi  the  term  of 
24  years,  and  that,  all  the  debts  of  the  partnership  having  been  paid, 
A*s  share  of  the  land,  retained  its  original  character  and  descended  to 
his  heir. 
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CoOKftON 
V, 

COOKSOK. 


affection  for  his  son,  conveyed  to  his  son  in  fee,  freed  from 
the  3,500  /.  and  interest,  six  undivided  32d  parts  of  the 
hereditaments,  which  were  described  as  being  then  used 
as  a  glass-bottle  manufactory :  and,  by  articles  of  co- 
partnership dated  the  14th  of  January  1805,  aftef 
reciting  that  it  was  the  intention  of  the  parties  that  the 
six  82d  parts  of  the  hereditaments  should  be  conveyed  to 
and  vested  in  the  son,  his  heirs  and  assigns,  and  that  the 
remaining  twenty-six  32d  parts  should  remain  vested  in 
the  father,  his  heirs  and  assigns,  but,  in  both  instances,  to 
be  had,  taken  and  enjoyed  as  part  of  the  joint  stock  in 
the  partnership  business ;  and  that  the  father  and  son 
had  carried  on  trade  in  partnership,  as  manufacturers  of 
glass  bottles,  in  and  upon  the  hereditaments,  from  the 
1st  of  January  1803,  and  had  agreed  to  continue  part- 
ners in  that  business,  from  that  day,  for  the  term  of  24 
years :  It  was  witnessed  that,  in  pursuance  of  the  afore* 
said  intentions  of  and  agreements  between  the  parties, 
and  for  carrying  the  same  more  completely  into  execu- 
tion, they  covenanted,  with  each  other,  that  they  had, 
since  the  1st  of  January  1803  be^,  and  they  and 
their  respective  executors  and  administrators  would  be 
and  continue  partners  in  the  before-mentioned  business, 
for  24  years  from  the  1st  of  January  1803;  the  joint 
trade  to  be  carried  on  at  Newcastle,  with  such  joint 
stock  or  capital  as  the  partners,  for  the  time  being, 
should,  from  time  to  time  deem  expedient:  and  that 
the  parties  should,  at  all  times  during  the  continuance 
of  the  co-partnership,  and,  at  the  ceasing,  dissolving  or 
other  eventual  determination  thereof,  hold,  enjoy  and 
be  interested  in  the  joint  stock  and  Uade  and  all 
monies,  goods,  wares,  merchandizes,  specialties,  com- 
modities, debts  and  other  effects  which  should  from 
time  to  time  be  in  or  belonging  to  the  joint  stock  and 
trade,  and  all  gains  and  profits  to  arise  therefrom,  in 
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the  shares  before  mentioned:  and  that  all  sums  of  1837. 
money,  charges  and  disbursements,  that  should,  at  any 
time  thereafter,  be  necessary  to  be  laid  out  in  and  about  ^ 
the  joint  trade,  stock  and  dealings,  should,  at  all  times  Cooksok. 
during  the  partnership,  be  allowed  and  sustained  by 
and  out  of  the  whole  joint  stock  and  trade,  and  the 
gains  and  profits  thereof,  so  as  each  of.  the  parties 
should  pay  his  share  thereof  in  the  proportions  afore- 
said ;  and  that,  in  case  of  the  death  of  either  of  the 
partners  during  the  co-partnership,  his  executors,  admi- 
nistrators or  assigns  should  be  entitled  to  his  share  and 
proportion  of  all  the  joint  stock  and  effects  in  manner 
therein  and  hereinafter  mentioned,  and  without  any  right 
of  survivorship  in  the  other  of  them ;  and  that  books 
should  be  provided,  in  which  entries  should  be  made  of 
all  particulars  of  all  monies  received  and  paid,  and  of 
all  goods,  wares  and  commodities  bought  and  sold, 
received  in  and  deUvered  out,  and  of  all  other  matters 
and  things  conducing  to  the  manifesting  the  state  and 
affairs  of  the  partnership ;  and  that  the  partners  should, 
on  the  1st  of  January  in  every  year,  account  together 
and  fully  state  a  true  and  particular  account,  in  writing, 
of  their  joint  stock  and  trade,  and  all  monies,  goods, 
debts  and  effects  belonging  thereto,  and  of  all  debts  then 
due  for  or  on  account  of  the  same,  so  as  it  might  plainly 
appear  what  the  state  and  condition  of  the  joint  stock 
and  trade  then  was,  and  should  enter,  in  the  journal, 
the  particulars  of  the  residue  or  balance  of  every  such 
account ;  and  that,  at  the  expiration  of  the  co-partner* 
ship,  the  partners  should  make  up,  settle  and  sign 
a  final  account  of  the  joint  stock  and  trade,  and  all 
monies,  debts,,  goods,  specialities,  profits  and  effects 
then  belonging  thereto,  and  also  of  and  concerning  all 
debts,  sum  and  sums  of  money,  losses,  charges,  dama- 
ges and  expenses  which  should  be,  by  the  partners,  due 


6S2 


CASES  IN  CHANCERY. 


1837. 

C0OK8ON. 

r. 

COOKSON. 


or  owing  to  any  person  or  persons,  or  which  the  part- 
ners should  have  suffered  or  sustained ;  and  that,  as 
soon  as  conveniently  might  be  after  such  final  account 
should  be  settled  and  signed,  payment  should  be  made 
of  all  debts  or  sums  of  money  which  should  be  then  due 
from  the  partnership,  to  any  person  or  persons  whomso- 
ever, on  account  of  the  joint  trade,  and  that  payment, 
division,  partition  and  delivery  should  be  made,  by  and 
between  the  partners,  at  their  common  oflBce  or  such 
other  place  as  they  should  agree  upon,  of  all  the  stock, 
monies,  goods,  wares,  merchandizes  and  effects  which 
might  then  belong  to  the  partnership,  in  proportion  to 
their  respective  shares  in  the  stock  and  trade ;  and  that 
it  should  be  lawful,  for  either  of  the  partners,  before  the 
expiration  of  the  24  years,  to  assign  or  transfer,  in  his 
lifetime,  or  to  bequeath,  at  his  decease,  his  shares  unto 
a  son  or  sons,  and  that  such  son  or  sons  should,  upon  such 
assignment  being  made,  or  such  bequest  taking  effect,  be- 
come a  partner  or  partners  in  the  joint  trade,  in  the  pro- 
portion or  proportions  of  the  share  or  shares  or  part  or 
parts  so  assigned  or  bequeathed,  but  subject  to  the  cove- 
nants, clauses,  and  agreements  in  the  articles  contained ; 
and  that  if,  at  any  time  before  the  expiration  of  the  24 
years,  either  of  the  partners  should  be  desirous  to  sell 
and  dispose  of  his  share  or  shares  in  the  joint  stock  and 
trade,  other  than  to  a  son  or  sons,  or  in  case  any  partner 
should  die  before  the  expiration  of  the  term  without 
having  bequeathed  his  share  of  the  joint  stock  and  trade 
to  a  son  or  sons  as  aforesaid,  then  the  partner  so  desi- 
rous to  sell  and  dispose  of  such  share  or  shares  as  afore- 
said, or  the  executors  or  administrators  of  the  partner  so 
dying  without  having  bequeathed  his  share  of  the  joint 
stock  and  trade  to  a  son  or  sons  as  aforesaid,  should 
give  20  days'  notice,  of  such  desii^  or  death,  to  the 
other  or  surviving  partner,  who  might,  if  he  should 
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think  fit,  purchase,  accept,  or  take  such  share  or  shares 
or  so  much  and  such  part  or  parts  thereof  as  should  not 
then  have  been  assigned  or  bequeathed  to  a  son  or  sons 
as  aforesaid,  unto  him,  at  such  price  as  the  full  value  of 
the  same  share  or  shares  or  such  part  or  parts  thereof  as 
aforesaid,  should  amount  to,  according  to  the  yearly 
account,  made  and  subscribed  as  therein  mentioned,  for 
the  year  ending  the  1st  day  of  January  next  preceding 
such  notice ;  but  in  case  no  such  account  should  then 
have  been  made  and  signed,  then  the  share  or  shares  of 
the  said  freehold  hereditaments  and  premises  should  be 
so  purchased  and  taken  at  a  proportionable  part  of  the 
sum  at  which  the  same  hereditaments  and  premises 
were  valued  in  the  last  yearly  account  which  should 
then  have  been  subscribed  by  the  partners,  and  the  other 
stock,  debts  and  effects,  at  such  sums  as  the  same 
should  then  be  actually  worth;  and,  in  case  there 
should  be  any  doubt  or  difference  respecting  the  value 
of  the  said  stock,  debts  and  other  effects,  then  the 
same  should  be  ascertained  by  ai  bitrators ;  and  that  the 
party  so  giving  notice  as  aforesaid,  should,  upon  pay- 
ment of  the  purchase-money,  grant,  assign  and  release, 
unto  the  party  so  accepting  and  purchasing  such  share 
or  shares,  his  executors  and  administrators,  all  his  or 
their  part  or  parts,  share  or  shares,  right,  interest  and 
demand  whatsoever,  from  the  day  of  such  purchase,  of 
and  in  the  joint  stock  and  trade,  and  the  monies,  goods, 
wares,  debts  (other  than  such  debts  as  thereinafter  men- 
tioned), gains  and  other  effects  and  estates  whatsoever 
which|  at  the  time  of  such  notice,  were  in  or  belonging 
to  the  partnership,  or  jointly  owing  or  belonging  to  the 
partners  upon  account  of  the  joint  trade  and  stock; 
and,  in  case  either  of  the  partners,  or  the  executors  or 
administrators  of  a  deceased  partner,  should,  in  conse- 
quence of  such  notice,  sell  and  dispose  of  his  share  or 
Vol.  VIII.  N  N 
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sliares  in  the  stock  and  trade  as  aforesaid,  then  all  suck 
bad  and  desperate  debts  as  should  not  have  been  reck- 
oned as  goody  and,  as  such,  cast  up  and  included  in  the 
yearly  account  to  be  made  and  stated  as  aforesaid, 
riiould,  with  all  convenient  speed,  be  divided  or  distri- 
buted among  the  party  or  parties  so  giving  and  receiv- 
ing such  notice,  in  proportion  to  their  respective  shares 
and  interests  in  the  joint  stock  and  trade ;  and  that, 
thereupon,  the  parties  so  giving  and  receiving  such 
notice  as  aforesaid,  should  give,  unto  each  other  and 
their  respective  executors  and  administrators,  full  power 
and  authority  to  sue  for,  get  in  and  recover  his  and  their 
debts  allotted  to  them  respectively ;  and  that,  in  case 
neither  of  such  partners,  after  such  notice  as  aforesaid, 
should  be  willing  to  become  the  purchaser  of  the  shares 
and  interests  of  the  other  of  them  so  minded  to  sell  or 
dying,  then  it  should  be  lawful  for  the  party  giving  such 
notice,  to  sell  and  dispose  of  his  share  and  interest  in  the 
stock  and  trade,  to  any  person  or  persons  of  general  fair 
character,  and  that  the  person  or  persons  who  should  be- 
come the  purchaser  or  purchasers  of  the  share  or  shares  so 
sold,  should  be  admitted  into  the  partnership,  but  under 
and  subject  to  the  same  covenants,  clauses,  and  agree- 
ments as  were  contained  in  the  aiticles :  and  that  the 
partners,  or  their  respective  executors,  administrators  or 
assigns,  should  not  sell  or  dispose  of  his  and  their  shares 
of  the  joint  stock  and  trade  or  any  part  thereof,  other- 
wise than  as  aforesaid.  And  the  articles  further  wit- 
nessed that  the  parties  thereto,  in  pursuance  of  the 
agreements  and  for  the  considerations  therein  mentioned, 
did  thereby,  for  themselves  respectively,  and  for  their 
respective  heirs,  executora  &c.,  covenant  with  each 
other  and  their  several  heirs,  executors  8cc.,  that  the 
freehold  hereditaments  should,  at  all  times  tkereafia-y 
be  held  and  accepted  as  partnership  property,  and  be 
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considered  and  treated  as  part  of  the  joint  stock  of  the 
partnership  trade,  according  to  the  several  shares  and 
interests  of  the  partners  therein. 

In  1818,  /.  Cookson,  the  elder,  agreed  to  give,  to  his 
son,  three  other  32d  shares  in  the  business,  and  also  in  the 
freehold  premises  and,  in  pursuance  of  that  agreement, 
indentures  of  lease  and  release  dated  the  1st  and  2d 
of  January  1818  were  made  between  them,  and  thereby, 
after  reciting  the  indentures  of  the  8th  and  9th  of  Octo- 
ber 1804,  and  that  /•  Cookson,  the  elder,  had  paid  off  the 
3,600  2.  and  interest,  and  that  he  was  then  seised  in  fee- 
simple  of  twenty-six  32d  shares  in  the  hereditaments  and 
premises,  and  that  he  had  agreed  to  convey  three  of 
those  32d  shares  to  his  son ;  it  was  witnessed  that,  in 
consideration  of  his  natural  love  and  affection  for  his 
son,  he  conveyed  those  three  32d  shares  to  his  son  in 
fee :  and  by  another  indenture  dated  the  3d  of  January 
1818,  after  reciting  the  indentures  of  the  8th  and 
9th  of  October  1804,  the  articles  of  copartnership  and 
the  indentures  of  the  1st  and  2d  of  January  1818,  and 
that  it  was  the  intention  of  the  parties  that  the  three 
32d  shares  of  the  freehold  premises  should  be  vested  in 
the  son,  his  heirs  and  assigns,  and  that  the  rest  of  the 
father's  shares  should  remain  vested  in  him,  his  heirs 
and  assigns,  but,  in  both  instances,  to  be  had,  taken  and 
enjoyed  as  part  of  the  joint  stock  in  tlie  partnership 
trade  or  business :  It  was  witnessed  that  the  father,  in 
consideration  of  his  natural  love  and  affection  for  his 
son,  assigned  to  his  son,  his  executors  &c.  three  32d 
parts  of  the  joint  trade  or  business  and  the  capital, 
stock,  monies,  goods,  wares,  merchandizes,  specialties, 
commodities,  utensils,  materials,  debts,  and  all  other  the 
effects,  matters  and  things  belonging  thereto,  under  and 
subject,  nevertheless,  to  such  regulations,  restrictions 
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and  f^recraents  as  were  contained  in  the  articles ;  and 
the  father  and  son  thereby  covenanted  with  each  other 
that  they,  their  executors  and  administrators,  should,  im- 
mediately after  the  date  of  the  now  stating  deed,  be 
interested  in  the  joint  trade  or  business  and  the  capital, 
stock,  monies,  goods,  wares  and  merchandizes,  special- 
ities, commodities,  utensils,  materials,  debts,  and  all 
other  the  effects,  matters  and  things  which  then  were 
or  should,  from  time  to  time,  be  in  or  belonging  thereto, 
and  also  all  gains  and  profits  thereof,  and  should  be 
liable  and  accountable  for  all  losses,  damages,  ex- 
penses, purchases,  payments,  claims  and  demands  con- 
cerning the  same,  in  the  shares  following,  (that  is  to 
say)  the  father  in  twenty-three  32d  parts,  and  the  son  in 
the  remaining  nine  32d  parts. 

The  father  and  son  continued  to  carry  on  the  busi- 
ness under  the  articles  (with  such  variation  in  their 
shares  as  before  mentioned)  until  the  1st  of  January 
1827,  when  the  term  of  24  years  expired.  In  the 
course  of  that  term,  1,700/.  and  upwards  were  ex- 
pended, out  of  the  funds  of  the  partnership,  in  erecting 
new  buildings  and  making  other  improvements  upon 
the  premises.  After  the  expiration  of  the  term,  the 
father  and  son  continued  to  carry  on  the  business,  in 
partnership  together,  without  entering  into  any  new 
articles,  in  the  same  manner  as  they  had  done  during 
the  term  ;  and,  from  the  commencement  of  the  partner- 
ship, they  held  and  used  the  freehold  premises  for  the 
purposes  of  their  trade  alone ;  and,  the  estimated  value 
of  those  premises  was  entered  in  the  books  and  accounts 
of  the  partnership  as  part  of  the  capital  or  joint  stock,  and 
was  treated  and  considered  in  all  respects  as  part  thereof. 

/.  Cookson,  the  elder,  died  intestate  on  the  13th  of 
December  1831,  leaving  John  Cooksony  bis  eldest  son, 
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his  heir,  and  six  other  children  who,  with  their  elder 
brother,  were  his  next  of  kin.  John  Cookson,  Isaac 
Cookson  and  one  of  the  other  children,  took  out  admi- 
nistration to  their  father.  All  the  debts  due  from  the 
trade  at  the  intestate's  death,  were  paid ;  and  Isaac  Cook'- 
son  the  younger,  remained  in  possession  of  the  stock, 
including  the  land,  and  continued  to  carry  on  the  trade, 
on  his  own  account. 

The  bill  was  filed,  by  the  intestate's  five  youngest 
children,  against  their  brothers  John  and  Isaac,  pray- 
ing, that  it  might  be  declared  that  the  intestate's  twenty- 
three  32d  shares  in  the  freehold  premises  formed  part  of 
the  stock  in  trade  of  the  partnership,  at  the  intestate's 
death,  and  that,  as  such,  John  Cookson  had  no  bene- 
ficial interest  therein  as  the  intestate's  heir;  and  that  the 
whole  of  the  trading  concern  might  be  sold  and  the 
proceeds  be  divided  between  the  intestate's  estate  and 
the  Defendant  Isaac  Cookson,  according  to  their  respec- 
tive shares  and  interests  therein ;  and  that  it  might  be 
declared  that  the  Defendant  Isaac  Cookson  had  no  right 
of  pre-emption  as  to  his  father's  shares  in  the  trading 
concern,  including  the  freehold  premises. 

Sir  W.  Horne^  Mr.  Burge  and  Mr.  Purvis,  for  the 
Plaintifis : 

The  articles  recite  that  it  was  the  intention  of  the 
parties  that  the  freehold  premises  should  be  had,  taken 
and  enjoyed  as  part  of  the  stock  of  the  partnership;  and 
the  parties  covenant  that  those  premises  shall,  at  all 
times  thereafter,  be  held  and  accepted  as  partnership 
property,  and  be  considered  and  treated  as  part  of  the 
joint  stock  of  the  partnership  trade.  It  was  impossible 
for  the  parties  to  have  expressed,  more  clearly,  their 

N  N  3 


1837. 
'  ^  ' 

Cook SON 
G00K8ON. 


638 


CASES  IN  CHANCERY. 


1837. 


COOKSON 
■COOKSOV. 


intention  to  conyert  the  land  into  personalty.  The 
articles  also  provide  for  the  case  of  a  partner  wishing  to 
retire  from  the  partnership  or  dying;  and  they  stipulate 
that  his  share  of  the  stock,  that  is,  of  all  the  partner- 
ship property  blended  together,  whether  real  or  personal 
in  its  nature,  should  be  offered  for  sale,  by  the  retiring 
partner  or  the  executors  of  the  deceased  partner,  as  the 
case  might  be,  to  the  continuing  or  surviving  partner,  at 
the  sum  stated  to  be  its  value  in  the  yearly  account 
signed  on  the  Ist  of  January  next  preceding;  but,  if  no 
such  account  should  have  been  signed,  then  that  the  re- 
tiring or  deceased  partner's  share  of  the  land  might  be 
taken  by  his  copartner  at  a  proportionable  part  of  the 
sum  at  which  the  land  was  valued  at  the  last  yearly 
account,  and  his  share  of  the  other  stock,  debts  and 
effects,  at  the  sum  which  it  should  be  then  actually 
worth.  During  the  whole  of  the  partnership,  the  land 
was  used,  exclusively,  for  the  purposes  of  the  trade, 
and  the  value  of  it  was  entered,  in  the  books  and  ac- 
counts of  the  partnership,  as  part  of  the  stock,  and  it 
was  treated  as  such  in  every  other  respect;  and  all 
•the  other  stipulations  in  the  articles  were  strictly 
abided  by. 


In  1818,  the  &ther  gave,  to  the  son,  three  additional 
shares  in  the  partnership ;  and  certain  deeds  were  then 
executed  for  the  purpose  of  vesting  those  shares  in  the 
son :  in  every  other  respect,  however,  those  deeds  were 
in  perfect  conformity  with  the  original  articles.  More- 
over, the  deed  of  the  3d  of  January  1818  recites,  ex- 
pressly, that  it  was  the  intention  of  the  parties  that  the 
three  32d  shares  of  the  freehold  premises  should  be 
vested  in  the  son,  his  heirs  and  assigns,  and  that  the  remain- 
ing twenty-three  shares  therein  should  remain  vested  iu 
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the  father,  his  heirs  and  assigns,  but,  in  both  instances,  to 
to  be  had,  taken  and  enjoyed  as  part  of  the  joint  stock 
of  the  partnership  business. 

Whatever  difference  there  may  be  between  this  case 
and  any  of  the  decided  cases,  that  difference  is  in  favour 
of  the  proposition  which  we  contend  for.  The  land  was 
acquired  and  used  for  the  purposes  of  the  trade ;  a  right 
of  pre-emption  was  given  to  the  surviving  or  continuing 
partner;  in  the  case  of  a  partner  dying,  the  persons 
who  were  to  deal  with  his  share,  were  his  personal,  not 
his  real  representatives ;  and,  in  order  that  there  might 
not  be  any  possibility  of  doubting  as  to  the  intention  of 
the  parties,  an  express  covenant  was  inserted,  in  the 
articles,  that  the  laud  should  be  held  as  partner- 
ship property,  and  be  considered  and  treated  as  part 
of  the  joint  stock  of  the  partnership.  Tawnsend  v. 
Devaynes  (a);  Ripley  v.  Waterworth  (6).  In  this 
latter  case  the  land  was  not  purchased^  by  the  partners, 
for  the  purposes  of  trade,  but  was  devoted,  by  the  ori- 
ginal owner,  to  those  purposes ;  and  it  was  held,  on 
that  ground  to  have  been  converted  into  personalty.  So, 
in  this  case,  /.  Cookson,  the  elder,  who  was  the  original 
owner  of  the  land,  devoted  it  to  the  purposes  of  the 
trade,  and,  on  taking  his  son  into  partnership  with  him^ 
he  and  his  son  bound  themselves  to  hold  it,  not  in  its  ori- 
ginal character,  but  as  personal  estate. — {TheVke-Chan- 
cellor :  Is  there  any  stipulation,  in  the  articles  of  1805, 
that,  when  the  partnership  ceases,  the  land  shall  be  sold?] 
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(a)  1  Mont,  on  Partnership,  Appen.  97 ;  and  1  Roper,  on 
Husband  and  Wife,  Jacob's  edit.  346,  note. 

(b)  7  Ves.  425.  See  Randall  v,  Randall,  ante,  vol.  7^ 
p.  271. 
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— There  is  no  stipulation  exactly  in  those  terms;  but 
there  is  an  express  provision  by  which  a  right  of  pre- 
emption, as  to  the  shares  of  a  deceased  or  retiring  part- 
ner, is  secured  to  the  surviving  or  continuing  partner. 
In  Ripley  v.  Waterwcrthj  an  option  to  purchase  the 
shares  of  a  deceased  partner  in  the  freehold  estate,  was 
given  to  the  survivors,  and  it  was  inferred,  from  that 
circumstance,  that  the  parties  intended  to  convert  the 
freeholds  into  personalty.  It  may  be  said  that  the  pro- 
vision as  to  the  right  of  pre-emption,  did  not  remain  in 
force  after  the  expiration  of  the  original  term  of  24 
years ;  but,  if  the  parties  continued  to  trade  upon  tiie 
old  premises,  just  in  the  same  manner  as  they  did  be* 
fore,  is  it  not  to  be  inferred  that  they  meant  the  ori- 
ginal articles  to  remain  in  force  in  every  particular  ? — 
[The  Vxce-ChanceUor :  How  can  it  be  contended  that 
the  stipulation,  in  the  articles,  as  to  what  was  to  be 
done  in  the  event  of  either  of  the  partners  dying  during 
the  term  of  24  years,  is  applicable  where  neither  of  the 
partners  died  until  after  the  expiration  of  the  term  ?  Is 
there  any  case  in  which  it  has  been  decided  that  real 
estate,  in  its  original  nature,  has  changed  its  quality, 
where  it  was  neither  purchased  out  of  the  partnership 
funds,  nor  was  required  to  be  sold,  for  partnership  pur- 
poses, after  the  termination  of  the  partnership,  that  is, 
where  it  was  not  required  to  be  sold  for  payment  of 
debts  or  for  any  of  the  other  purposes  of  the  partner- 
ship?] 

Mr.  KniylU,  for  the  Defendant  John  Coohson : 
There  is  no  such  case. 

Mr.  Jacob  and  Mr.  Wilbraham^  for  the  Defendant 
Isaac  Coohson : 
We  have  to  contend,  first,  that  the  land  was  coa- 
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▼erted,  absolutely,  into  personalty,  by  the  articles ;  and, 
secondly,  if  it  was  not,  that  our  cUent  still  has  the  option 
to  purchase  his  father *s  shares  in  it,  and  that,  when  he 
exercises  that  option,  it  will  be  converted  into  person- 
alty. Tcwnleyy.  Bedwell{c).  If  a  party  has,  by  contract, 
bound  himself  to  submit  to  a  sale  of  his  land,  he  has 
converted  it  into  personalty.  Isaac  Caokson,  the  younger, 
had  not  the  slightest  intention  of  acquiring  real  estate 
as  such ;  he  acquired  it  for  the  purpose  of  carrying  on 
the  trade ;  and  his  father  must  be  held  to  have  done  the 
same.  If  land  is  acquired  and  used  for  the  purposes  of 
trade,  it  becomes  as  much  part  of  the  stock,  as  if  it 
had  been  purchased  out  of  the  funds  of  the  partnership. 
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The  articles  begin  with  reciting  that  it  was  the  inten- 
tion of  the  parties  that  the  land  should  be  had,  taken 
and  enjoyed  as  part  of  the  joint  stock ;  and,  at  the  end 
of  the  instrument,  there  is  an  express  covenant  that,  at 
all  times  thereafter,  it  should  be  held  and  accepted  as 
partnership  property,  and  be  considered  and  treated  as 
part  of  the  joint  stock  of  the  trade.  That  covenant  is 
the  only  instance  in  which  the  heirs  are  mentioned  in  the 
operative  part  of  the  deed,  and  they  are  there  mentioned 
only  for  the  purpose  of  being  precluded  from  making  any 
claim  to  the  land :  as  partnership  property,  they  were 
to  have  nothing  to  do  with  it.  The  first  stipulation,  in 
the  articles,  is  that  the  father  and  son,  and  their  respec- 
tive executors  and  administrators,  should  continue  part- 
ners for  24  years*  It  was  not  a  partnership  which  was 
to  be  dissolved  by  the  death  of  either  of  them  ;  but  they 
and  their  executors  and  administrators  were  to  continue 
partners  for  the  24  years.  If  then  the  father  had  died 
during  the  first  12  years  of  the  term,  his  share  in  the 
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partnership  property,  including  the  corpus  or  inheri- 
tance of  the  estate,  would  have  devolved  upon  his  exe- 
cutors or  administrators ;  and,  during  the  remaining  12 
years,  the  estate  must  have  remained  in  the  trade,  sub- 
ject to  all  the  debts,  losses  and  other  contingencies  of 
the  trade,  and  subject  to  be  sold  in  order  to  pay  those 
debts  and  losses  and  also  any  balance  that  ni%ht  be, 
eventually,  found  due  to  the  son.  The  articles  then 
provide  that  all  sums  of  money,  charges  and  disburse- 
ments whatsoever  that  should,  at  any  time  thereafter, 
be  necessary  to  be  laid  out  in  and  about  the  trade, 
should,  at  all  times  during  the  continuance  of  the  part- 
nership, be  allowed  and  sustained  out  of  the  stock. 
The  land,  therefore,  was  devoted  to  all  the  partnership 
liabilities.  It  is  then  provided  that,  in  case  of  the  death 
of  either  of  the  partners  during  the  term,  his  executors 
or  administrators  shall  be  entitled  to  hia  share  of  all  the 
joint  stock.  What  is  that  but  a  declaration  that  the 
land  shall  be  personal  property?  It  is  dedicated,  ia 
toto,  to  the  partnership  demands,  and  then  it  is  said 
that,  on  the  death  of  either  of  the  partners,  his  share 
shall  go  to  his  executors  or  administrators.  The  articles 
next  point  out  what  is  to  be  done  at  the  expiration  of 
the  term.  The  partners  are  to  make  out  an  account  of 
all  the  assets  of  the  partnership,  (including,  of  course, 
the  land,  which  was  before  declared  to  be  part  of  the 
assets)  and  also  an  account  of  all  the  debts,  losses  kc 
of  the  partnership ;  and  then  payment  is  to  be  made  of 
all  debts  due  to  any  person  or  persons  whomsoever  on 
account  of  the  trade.  So  that  the  whole  property  of  the 
partnership  is  to  be  applicable  to  satisfy  the  demands  of 
every  person  upon  the  partnership,  which,  of  necessity, 
includes  what  might  be  found  due  to  one  of  the  partners. 
Perhaps  it  may  be  said  that  the  winding  up  of  the  part- 
nership is  not  to  take  place,  by  sale,  in  the  ordinary 
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"way,  but  by  division,  partition  and  delivery.  Now 
what  division,  or  partition  of  the  land  could  be  made  at 
the  office  of  the  partnership  ?  Besides,  it  might  turn 
out  that  the  assets  were  less  than  the  debts  due  from  the 
partnership ;  and  then  either  partner  would  have  a  right 
to  say  that  tlie  land,  as  well  as  the  rest  of  the  stock, 
should  be  sold  for  payment  of  the  debts.  In  Cook  v. 
Collingridge  {d)  the  articles  of  partnership  provided  that, 
upon  the  expiration  of  the  partnership  term,  the  stock  in 
trade  should  be  divided,  in  specie,  amongst  the  partners : 
but  Lord  Eldon  S2ad  that  that  was  not  practicable ;  and, 
therefore,  the  partnership  must  be  wound  up  in  the  ordi- 
nary way,  that  is,  by  a  sale  of  the  stock.  Moreover,  in 
this  case,  it  became  important,  in  the  course  of  the  trade, 
to  make  additional  buildings  and  other  improvements 
upon  the  land ;  and  the  money  expended  for  those  pur- 
poses, came  out  of  the  partnership  funds.  The  additions 
and  improvements  were  made  for  the  benefit  of  the 
trade,  not  for  the  benefit  of  the  heir ;  and  the  increased 
value  of  the  land  became  part  of  the  profits  of  the  trade. 
How  then  is  each  party  to  have  his  share  of  the  money 
so  expended,  except  by  selling  the  property  and  each 
party  drawing  out  his  share  of  the  proceeds  ?  Then  the 
articles  provide  that  if,  during  the  term,  either  partner 
should  be  desirous  of  selling  his  share  to  any  person 
except  a  son,  or  should  die  without  having  bequeathed 
his  share  to  a  son,  the  partner  so  desirous  to  sell  his 
share,  or  the  executors  or  administrators  of  the  deceased 
partner  shall  give  notice  of  such  desire  or  death  to  the 
other  partner,  and  the  sale  of  the  deceased  partner's 
share  in  the  inheritance  of  the  land,  is  to  be  carried  into 
effect  and  completed  by  his  executors  or  administrators. 
We  submit,  therefore,  as  the  land  was  subjected,  by  the 
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articles,  to  the  rights  of  executors  or  administrators,  to 
the  expenditure,  debts  and  losses  of  the  partnership,  to 
a  power  of  sale  given  to  the  executors  or  adminisiratorSi 
and  to  the  payment  of  the  balances  due  to  the  partnen^ 
and,  as  the  affairs  of  the  partnership  could  not  be  wound 
up  without  a  sale,  that  it  was  converted,  by  the  articles, 
into  personalty ;  and,  if  it  was  once  converted,  it  cannot 
be  re-converted  without  the  consent  of  both  parties. 

The  parties  continued  to  carry  on  the  trade  after  the 
expiration  of  the  term  of  24  years.  That  was  a  pro- 
longation  of  the  term ;  and,  as  they  carried  on  the  trade 
in  the  same  manner,  precisely,  as  they  had  done  before, 
all  the  provisions  of  the  articles  attached  upon  them.  If 
the  land  was  not  converted  by  the  articles,  it  will  be 
converted  as  soon  as  Isaac  Cookson,  the  younger,  shall 
have  exercised  his  option  to  purchase  his  father's  share. 

Mr.  Knight  and  Mr.  Mathews  appeared  for  the  De- 
fendant JoAn  Cookson;  but 

The  Vice  C/iancellory  without  hearing  them,  said: 

The  question  is,  whether,  for  all  purposes  whatever, 
the  shares  which  Isaac  CoohsoUj  the  elder,  had  in  bis 
freehold  estate,  are  to  be  considered  as  personal  estate. 

In  the  first  place,  those  cases  can  hardly  be  said  to 
bear  upon  the  subject,  the  foundation  of  which  is,  in 
effect,  that  freehold  tenements  were  purchased  for  the 
benefit  of  the  partnership  out  of  the  partnership  assets : 
because  Isaac  Cookson,  the  elder,  was,  originally,  solely 
seised  in  fee  of  the  freehold  tenements  in  question ;  and, 
in  the  year  1804,  he  voluntarily  conveyed,  to.his  son,  six 
32d  parts  of  those  freehold  tenements,  and,  afterwards, 
he  executed  the  instrument  of  the  14th  of  January  1805, 
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which  foimed  the  articles  of  partnership,  upon  which, 
alone,  the  question  can  be  said  to  turn.  Before  the 
partnership  expired,  that  is,  in  the  year  1818,  by  deeds 
of  the  1st  and  2d  of  January  in  that  year,  Mr.  Isa4ic 
Cookson,  the  elder,  conveyed  three  other  32d  parts  of  the 
same  freehold  tenements  to  his  son :  and  then  another 
instrument  was  made,  dated  the  3d  of  January  1818, 
which,  in  effect,  declared  what  should  be  the  state  of 
the  partnership,  as  between  the  father  and  son,  with 
reference  to  the  three  shares  which  had  newly  accrued  to 
the  son. 

Now,  in  this  case,  the  whole  benefit  which  the  ;son 
took,  proceeded  from  the  father  by  way  of  bounty  ex- 
clusively; and  there  was  no  application  of  partnership 
assets  to  the  purchase  of  the  land  in  question  for  the 
purposes  of  the  partnership.  But  the  articles  of  the  14th 
of  January  1806,  after  reciting  the  preliminary  matter, 
and  that  /.  Cooksouy  the  elder,  was  seised  in  fee-simple  of 
the  other  twenty-six  undivided  d2d  parts  or  shares  in  the 
premises,  proceed  as  follows  :  And  whereas  it  is  the  in- 
tention of  the  parties  hereto  that  the  six  d2d  parts  or 
shares  of  and  in  the  said  hereditaments  and  premises  com- 
prised in  the  said  recited  indentures,  should  be  conveyed 
to  and  vested  in  the  said  Isaac  Cookson,  the  younger,  his 
heirs  and  assigns,  and  that  the  remaining  twenty-six  32d 
\wrts  or  shares  thereof  and  therein  should  remam  vested 
in  the  said  Isaac  Cookson^  the  elder,  his  heirs  and  assigns, 
but,  in  both  instances,  to  be  had,  taken  and  enjoyed  as 
.part  of  the  joint  stock  in  the  partnership  trade  or  busi- 
ness.'' Then  the  parties  proceed  to  declare  that  they  will 
be  partners  for  the  term  of  24  years  from  the  1st  of  January 
1803;  and  there  are  the  usual  clauses  which  do  not  appear 
to  me  to  affect  the  case ;  and  there  are  other  clauses 
directing  yearly  accounts  to  be  taken.  Then  there  is  the 
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1837.  clause  providing  for  what  shall  be  done  at  the  expira- 
tion of  the  partnership :  and  it  seems  to  me  that  that 
clause  and  the  last  clause  of  all  in  these  articles,  are  the 
CooKsoN  ^"'y  which  it  is  necessary  to  consider ;  because  the 
clauses  which  relate  to  what  was  to  be  done  if,  at  any 
time  before  the  expiration  of  the  term  of  24  years,  either 
of  the  parties  should  be  desirous  to  sell  his  share,  or 
should  die  without  having  bequeathed  his  share  to  a  soni 
are  clauses  which  apply  only  to  the  specific  case  which 
is  there  pointed  out»  and  do;  by  no  means,  even  by  refe- 
rence, apply  to  the  case  which  did  happen,  namely,  to 
the  case  that  the  original  term  of  24  years  did  actually 
expire,  and  that  the  father  and  son  continued  to  carry 
on  the  partnership  business  without  any  new  stipulation 
until  the  death  of  the  father  in  1B31.  It  seems  to  me 
that  the  effect  in  law  was  this,  namely,  that  inasmuch 
as,  when  they  continued  to  carry  on  the  partnership 
afler  the  expiration  of  the  original  term,  without  entering 
into  any  new  stipulations,  the  stipulations  that  were  in 
the  old  articles  did  apply,  as  far  as  they  could  ;  but  the 
stipulation  with  respect  to  the  purchase  of  a  deceased 
partner's  share  could  not  apply ;  inasmuch  as  that 
stipulation  had  reference,  only,  to  the  contingency  of  one 
of  the  partners  dying  during  the  continuance  of  the 
term :  and,  therefore,  the  only  material  clause  is  that 
which  directs  what  was  to  be  done  at  the  expiration  of 
the  partnership.  That  clause  provides  that,  at  the  expi- 
ration of  the  partnership,  the  partners  should  meet  and 
account  together,  and  that  all  debts  due  from  the  part- 
nership should  be  paid,  and  that  then  true  payment, 
division,  partition  and  delivery  should  be  made,  by  and 
between  the  partners,  at  their  common  ofBceor  such  other 
place  as  they  shall  agree  upon,  of  all  such  stock,  monies, 
goods,  wares,  merchandizes  and  effects  which  might  then 
belong  to  the  partnership,  in  proportion  to  their  re- 
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spective  shares.    Now»  in  the  case  of  Cook  v:  Colling^ 
Tidge,  to  which  Mr.  Jticob  referred,  the  case  was  not 
incumbered  with  the  difficulty  of  there  being  any  free- 
hold tenement  as  part  of  the  partnership  property ;  but 
the  partners  had  leaseholds  and  a  variety  of  chattel 
property,  of  all  sorts  and  descriptions,  things  of  a  per- 
sonal nature,  and  things  almost  of  an  indescribable 
nature,  contracts  with  customers  and  so  on :  and  the 
articles  of  partnership  there  directed  that  the  property 
should  be  divided,  received  and  taken  by  the  parties 
according  to  their  respective  interests :  and  Lord  Eldon 
observed,  with  great  reason,  that  it  was  very  difficult  to 
apply  the  exact  language  of  that  sentence  to  some  of  the 
particularsof  which  the  partnership  property  consisted :  so 
that  nothing  could  be  directed  except  a  sale.  In  this  case, 
I  do  not  lay  stress  on  the  word  partition  as  pointing  to 
any  particidar  mode  of  dealing  with  the  real  estate.  There 
is,  however,  a  direction  that  there  shall  be  payment,  divi- 
sion, partition  and  delivery ;  and^  if  the  state  of  the 
partnership  assets  were  such  as  that  it  was  not  necessary 
to  sell  the  whole,  but  it  was  possible  to  divide  some 
things  by  delivery,  there  seems  to  be  no  reason  why 
that  mode  should  not  be  adopted,  and  the  other  things, 
not  capable  of  delivery,  might  be  sold,  and  the  produce 
divided.    But  what  strikes  me  as  the  law  applicable  to 
the  case  is  this,  namely,  that  law  which  Sir  William 
Cfrant  laid  down  in  Sell  v.  Phyn  (e).    In  that  case  per- 
sons who  were  in  partnership^  as  merchants,  joined  with 
another  person  in  buying  an  estate  as  tenants  in  common, 
the  merchants  buying  2-3rds  and  the  other  party  buying 
l-3rd ;  and  Sir  IV,  Grant  says :    Suppose  this  was 
partnership  property,  I  doubt  whether  the  consequence 
is  a  conversion.   There  was  no  occasion  to  call  for  it 
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1837.  for  any  of  the  purposes  of  the  partnership.  It  remains 
""^  '  clear.  Each  might  have  entered  into  the  enjoyment  of  his 
CooKsoN  share.  Then  suppose  all  die,  why  is  it  to  be  considered 
personal  property — something  different  from  what  it  really 
is,  as  between  the  real  and  personal  representatives."  So 
it  appears  to  me  in  tliis  case  :  when  the  partnership  ter- 
minated, it  is  not  suggested  that  there  was  any  necessity 
for  a  sale  of  a  particle  of  the  assets  for  the  purpose  of 
paying  the  partnership  debts.  The  consequence  there- 
fore is  that  that  which,  unquestionably,  was  originally 
freehold  property,  will  remain  freehold  property  in  the 
two  different  parties,  that  is,  that  the  share  of  /.  Cook- 
soHy  the  elder,  will  descend  to  his  heir  or  go  according 
to  his  will ;  and  Isaac  Cookson,  the  younger,  will  retain 
his  nine  32d  shares  as  freehold  estate:  and  so  with  respect 
to  many  other  articles  which  may  belong  to  the  partner- 
ship, but  which  it  may  not  be  necessary  to  sell ;  they 
may  be  divided  between  the  father's  estate  and  the  son 
in  proportion  to  their  shares. 


Then  it  was  said  that  the  clause  at  the  end  of  the  ar* 
tides  must  be  taken  as  showing  that,  for  all  intents  and 
purposes  and  for  all  time,  the  effect  of  this  dealing  between 
the  father  and  son  was  to  make  the  father's  twenty-six  32d 
shares  personal  property.  Now  that  clause  is  as  follows: 
"  And  it  is  hereby  further  witnessed  that  the  said  Isaac 
Cookson,  the  elder,  and  Isaac  Cookson,  the  younger,  in 
pursuance  of  the  agreements  and  for  the  considerations 
hereinbefore  mentioned  and  contained,  do  hereby,  for 
themselves  respectively,  and  for  their  respective  heirs, 
executors  and  administrators,  covenant,  promise,  de- 
clare and  agree  to  and  with  each  other,  and  their  several 
heirs,  executors  and  administrators,  that  the  heredita- 
ments and  premises  hereinbefore  mentioned  to  be  vested 
in  the  parties  hereto  as  aforesaid,  shall^  at  all  times 
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hereafter,  be  held  and  accepted  as  partnership  property^ 
and  be  considered  and  treated  as  part  of  the  joint  stock 
of  the  aforesaid  partnership  trade^  according  to  the  se- 
veral shares  and  interests  of  the  said  partners  therein, 
as  hereinbefore  mentioned  and  contained." 

Now  I  understand  that  covenant  as  having  a  very 
distinct  meaning,  namely,  that,  during  the  partnership, 
and,  if  necessary  for  partnership  purposes,  after  the  ex- 
piration of  the  partnership,  the  shares  which  the  father 
and  the  son  had  respectively,  should  be  considered  as  per- 
sonal estate:  but  it  would  be  quite  absurd  to  say  that  that 
covenant  shall  be  so  extended  as  that,  though  the  part-, 
nership  expired,  and  though  the  land  was  not  required 
to  be  sold  for  partnership  purposes,  it  should  have  the 
effect  of  making  that  which  was  unquestionably  land  in 
its  own  nature,  absolutely  personal  estate,  not  for  any 
beneficial  purpose  to  the  father  or  to  the  son,  but  for 
the  pu]*pose  of  making  a  sort  of  unnatural  and  unneces- 
sary conversion  of  real  assets  into  personal  as  between 
the  real  and  personal  representatives  of  the  two  partners 
respectively.  This  would  be  a  nonsensical  construction 
in  my  opinion :  and  that  the  parties  did  not  so  consider 
it,  is  pretty  evident  from  the  way  in  which  the  remain- 
ing 26  shares  of  the  father  were  dealt  with.  For,  when 
you  look  at  what  took  place  in  1818,  you  find  that  the 
fiither  then  agreed,  voluntarily,  to  increase  the  shares,  of 
the  son,  in  the  partnership  and  in  the  freehold  property; 
and  the  conveyance  was  made,  as  upon  the  former  occa- 
sion, commencing  with  a  recital  that  the  father  was  seised 
in  fee-simple  of  twenty-six  32d  shares :  and  then  he  is 
made  to  convey  three  of  his  shares  Just  in  the  same  man- 
ner as  if  he  was  holding,  unfettered  by  any  stipulation 
whatever,  the  twenty-six  32d  shares  which  remained  vested 
in  him. 

Vol.  VIII.  o  o 


1837. 
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The  parties  then  have  another  deed  of  the  9d  of 
January  1818,  in  which  the  conveyance  of  the  three 
additional  shares  is  recited,  and  they  go  on  to  declare 
that  the  additional  shares  shall  be  held  subject  to  the 
stipulations  which  existed  in  the  former  articles  of 
partnership. 


In  the  first  place,  therefore,  there  was  no  purchase 
of  the  land  out  of  partnership  assets  for  partnerBhip 
purposes,  and  there  are  no  stipulations,  in  the  articles 
of  partnership,  which,  upon  a  fair  construction,  can  be 
said  to  have  this  effect,  namely,  as  between  the  real 
and  personal  representatives  of  Mr.  /.  Coohson,  the  elder, 
of  converting  the  real  estate  into  personalty,  and  it  was 
not  necessary,  for  any  partnership  purpose,  that  tbm 
should  be  any  conversion. 


Therefore,  my  opinion  is  that  the  original  character 
of  the  shares  remaining  in  Isaac  CooksoH^  the  elder,  con- 
tinued after  his  death,  and,  consequently,  that  his  heir- 
at  law  is  entitled  to  them. 
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!i6th  and  28th 


The  testatrix  in  this  cause^  gave,  to  her  executors,        ly^h  July. 

such  a  sum  of  money  as,  at  the  time  of  her  decease,    '  ^  

would  purchase  2,500  Z.  three  per  cent,  consols,  and    Husband  and 

directed  them  to  invest  it  in  that  stock,   in  their  RIeading. 

names,  and  to  pay  the  dividends  to  Mrs.  Owden  for  Parties. 

her  life,  for  her  separate  use;  and  that,  after  Mrs.  MUjoinder. 

OwdetC^  decease,  the  said  principal  sum  of  2,500/.  Hushand  and 

should  sink  into  her  residuary  estate :  and,  after  giving  ^'f^  ought  not 

several  pecuniary  legacies,  she  directed  that  all  the  p^aindlft  h  a" 

above-mentioned  legacies  should  be  paid  witliin  three  suit  relating, 

months  after  her  decease:  and  she  gave  the  residue  of  f^c*"?J.\ely,  to 

^  the  wife  8  sepa- 

her  estate,  and  after  Mi's.  Owden' s  decease,  the  sum  rate  property. 

of  2,600  L  stock  to  her  executors.   

mil 

Constmction. 

The  testatrix  died  in  1830.    At  that  time,  a  fund  Legacy. 

which  constituted  nearly  the  whole  of  her  assets,  was  ""^ 

_  ^,  '        Testatrix  gave, 

the  subject  of  litigation  m  the  Court  of  Chancery ;  and  to  her  execu- 

it  did  not  become  available  to  the  purposes  of  her  will,        such  a  sum 

until  the  litigation  terminated  in  1834.  her°de<^^^*  ^ 

would  purchase 

In  December  of  that  year,  the  bill  in  this  cause  was  ^^^^J^^^^^^ 
filed,  by  Mr.  and  Mrs.  Owden,  against  the  executors,  dfrected*them 

to  invest  it  In 

their  names,  and  to  pay  the  dividends  to  A.  for  life.  She  then  gave 
several  pecuniary  legacies,  and  directed  all  the  above-mentioned 
legacies  to  be  paid  within  three  months  after  her  death.  l*he  execu- 
tors  were  unable  to  ^et  in  the  assets  until  four  years  after  the  tes- 
tatrix's death,  at  which  time  the  three  per  cents,  had  risen.  Held 
that  the  direction  for  payment  of  the  legacies  did  not  apply  to  the  first 
bequest;  but  that  A.  was  entitled  to  have  the  ftill  sum  of  2,500/. 
stock  purchased,  and  to  be  paid  the  amount  of  the  dividends  from  the 
testatnx's  death. 

oo2 
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1 8.17.  prayinp  that  the  executors  might  be  decreed  to  purchase 
the  2,500/.  consok,  out  of  the  testatrix's  asnetSy  and  to 
pay  the  dividends  to  Mrs.  Owden  for  her  life,  for  her  se- 


OWDEN 


V. 


CilMPBELL.  P^^te^^' 


Mr.  Knight  and  Mr.  Mathetffs,  for  the  Defendants, 
said  that,  as  the  suit  related,  exclusively,  to  Mrs.  OwdaC^ 
separate  property,  her  husband  ought  not  to  have  been 
joined  with  her  as  a  Plaintiff  in  the  suit ;  but  the  bill 
ought  to  have  been  filed  by  Mrs.  Owden,  by  her  next 
friend,  and  her  husband  ought  to  have  beea  made  a 
Defendant :  and  they  contended  that,  on  accoont  of  the 
misjoinder,  the  bill  ought  to  be  dismissed.  Sigd  t. 
Phelps  (a),  Hughe*  v.  Evans  (6),  Reeve  v.  Dalby  (c). 


Mr.  Jacob  and  Mr.  Lynch,  for  the  Plaintiffs,  said  that 
Mr.  Owden  admitted  the  right  of  his  wife^  and  prayed, 
expressly,  that  the  dividends  of  the  2,600/.  stock  might 
be  paid  to  her  for  her  separate  use  :  that  suits  respecting 
the  rights  of  married  women,  were  always  instituted  by 
them  and  their  husbands  jointly,  except  where  the  hus- 
band  claimed  adversely  to  his  wife,  which  was  not  the 
case  here  (rf).  Smyth  v.  Myers  («),  Mallack  v.  Gcdton  (J), 
Stinson  v.  Ashley  (g).  In  Simons  v.  Norwood  (h) 
The  Master  of  the  Rolls  did  not  consider  that  the  joining 
of  the  husband  and  wife,  as  co-plaintiffs,  in  a  suit  re- 
lating to  the  wife's  separate  property,  was  an  objection 
to  making  a  decree,  but  that  it  was  an  objection  to 
making  a  decree  in  favour  of  the  husband,    laird  v. 


(a)  Ante,  vol.  7,  p.  1239.  {js)  3  Madd.  474. 

(b)  I  Sim.  &  Stu.  185.  (J)  3  P.  W.  35a. 

(c)  2  Sim.  &  Stu.  464.  ig)  5  Russ.  4. 
i^d)  Mitf.  Treat.  3d  edit.  (h)  1  Keen,  7. 
;  4th  edit.  28. 
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Thbin^i).  In  Ferris  y.  Foley  (j)  an  objection  similar 
to  the  present  was  made,  but  The  Lord  Chancellor  ex- 
pressed an  opinion  against  it. 

The  Vice-Chancellou  : 
It  is  manifest,  if  there  is  a  contest  between  the  hus- 
band and  wife,  that  the  interest  of  the  wife  requires  that 
her  husband  should  be  made  a  Defendant.  But,  here, 
the  objection  is  taken  by  the  Defendants  and  not  by 
the  wife,  and  the  question  is  whether  the  interest  of  the 
Defendants  does  not  require  that  the  husband  should  be 
made  a  Defendant.  A  suit  by  husband  and  wife,  is  the 
suit  of  the  husband ;  and,  if  the  bill  is  dismissed,  or  a 
decree  is  made  adverse  to  the  claims  of  the  wife,  the 
wife  may  file  a  fresh  bill,  by  her  next  friend,  in  which 
case,  the  Defendants  would  be  doubly  vexed.  The 
question,  therefore,  is  whether  the  suit  ought  not  to 
be  so  constructed  as  that,  if  the  bill  should  be  dis- 
missed or  a  decree  should  be  made  adverse  to  the  wife, 
she  would  be  bound  by  it.  As,  however,  it  has  been 
said  that  The  Lord  Chancellor  has  expressed  an  opinion 
upon  the  point,  I  will  ascertain  what  that  opinion  is, 
before  I  decide  upon  the  objection. 


The  Vice-Chancellor  : 
I  have  conversed,  with  The  Lord  Chancellor,  upon 
the  objection  that  was  raised  in  this  case,  and  as  to  the 
opinion  which  his  Lordship  was  said  to  have  expressed 
upon  the  point.  His  Lordship  said  he  had  no  recollec- 
tion that  he  had  expressed  any  such  opinion;  so  far 
from  it,  that  he  was  rather  disposed  to  hold  that,  if 
husband  and  wife  join,  as  Co-plaintifis,  in  a  suit  relating, 

(i)  1  Molloy'8Rep.543.        (J)  Not  reported, 
o  o  3 
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1837.  exclusiTely,  to  the  wife's  separate  property,  the  bill 
ought  to  be  dismissed,  as  the  hasbaiid  has  do  interest 
in  the  subject-matter  of  the  suit 

CAnrBXLL.  jjjj  Qjjg  ^j^gg^  however,  I  do  not  feel  disposed  to  order 
the  bill  to  be  dismissed ;  although  I  am  of  opinion  that 
the  record  has  been  improperly  constructed.  There- 
fore, on  the  Plaintiff's  paying  the  costs  of  the  day, 
I  will  give  leave  to  amend  the  bill,  by  striking  out  the 
name  of  the  husband  as  a  Plaintiff,  substituting  a  next 
friend  to  the  wife  and  making  the  husband  a  Defea- 
dant  (A). 


17th  July.        The  bill  having  been  amended  as  above  mentioned, 
the  cause  again  came  on  to  be  heard. 

The  three  per  cent,  consols  had  risen  in  price  since 
the  testatrix's  death  ;  and 

(k)  See  Rqfety  v.  A'tug,  1  Keen,  601 ;  fVake  v.  Parker, 
2  Keen,  59.  In  Englatid  and  Wife  v.  Domtu  (Rolls,  15th 
March  1839),  an  objection  similar  to  that  in  the  above  caie 
was  raised  by  the  answers  of  the  Defendants  Downs  and 
Alexandrr,  and  insisted  on,  at  the  hearing,  as  a  ground  for 
dismissing  the  bill.  The  Master  of  the  Rolls  refused  to  dis- 
miss the  bill,  but  ordered  that,  on  the  Plaintiff,  Mr.  En^ani, 
giving  security  for  the  costs  already  incurred  and  for  uiy 
additional  costs  that  might  be  occasioned  in  consequence  of 
the  amendment  afler  mentioned,  Mrs.  Englamd  should^be  ai 
liberty  to  amend  the  bill,  by  striking  out  her  husband  's  me, 
adding  a  next  friend  and  making  her  husband  a  defendsat 
(the  amendment  to  be  made  within  two  months  after  the 
order  should  have  been  drawn  up),  and  that  the  Defendants 
Downs  and  Alexander  should  have  the  costs  of  the  day :  as, 
however,  the  question  as  to  the  validity  of  trusts  for  separate 
use,  was  pending  before  The  Lord  Chancellor^  in  TtJleU  v. 
Armstrovg  and  other  cases,  the  order  was  directed  not  to  be 
drawn  up  until  the  last  day  of  the  following  term. 
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Mr.  Jacob  and  Mr.  Lynch  contended  that,  neverthe- 
less, Mrs.  Owdm  was  entitled  to  have  2,500  /.  of  that 
stock  purchased,  and  also  to  be  paid  the  amount  of  the 
dividends  which  would  have  accrued  thereon,  in  case 
the  purchase  had  been  made  immediately  after  the  tes- 
tatrix's death. 

Mr.  Knight  and  Mr.  Mathetos,  said  that  the  legacy 
in  question  was  a  gift,  not  of  2,500  /•  consols,  but  of  a 
sum  of  money  the  amount  of  which  was  to  be  regulated 
by  the  price  of  consols  at  the  time  of  the  testatrix's 
death,  that  is,  of  such  a  sum  of  money  as,  at  the  testa- 
trix's death,  would  have  purchased  2,500/.  consols;  and 
that  Mrs.Owden  was  entitled  to  interest,  at  four  per  cent., 
on  that  sum,  from  the  end  of  a  year,  or,  at  the  earliest, 
from  the  end  of  three  months  after  the  testatrix's  death. 

Mr.  Willcock  for  the  Defendant  Mr.  Owden. 

The  Vice-Chancellor  : 

It  is  impossible  to  read  this  will  without  perceiving 
that  the  testatrix  meant  that  the  dividends  of  the 
2,500/.  stock  should  become  payable,  to  Mrs.  Owden, 
from  the  day  of  her  death,  and  that  there  should  be 
always  standing,  in  the  name  of  her  executors,  such  a 
sum  of  stock  as  would  be  sufficient  to  produce  those 
dividends.  Any  dealing,  therefore,  widi  the  assets, 
which  would  produce  less  than  that  amount  of  stock, 
would  not  provide  that  fund  which  the  testatrix  meant 
should  be,  always,  standing  in  the  names  of  her  execu- 
tors. 

The  direction  to  pay  the  legacies  within  three  months 
after  the  testatrix's  death,  does  not  apply :  for  there  was 
no  payment  to  be  made,  to  Mrs.  Otoden,  once  for  all ; 

o  o  4 
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but  the  executors  were  to  purchase  2,500/.  three  per 
cents.,  and  were  to  continue  to  pay  the  dividends,  to 
Mrs.  Oioden,  during  her  life. 

At  the  end  of  her  will,  the  testatrix  says :  As  to  all 
the  rest,  residue  and  remainder  of  my  estate  and  effects^ 
and,  after  the  decease  of  the  said  Caroline  Owden,  as  to 
the  said  sum  of  2,600/.  three  per  cent,  consolidated 
bank  annuities,  &c."  Therefore,  from  first  to  last,  she 
keeps  in  view  that  there  was  always  to  be,  as  part  of 
her  personal  estate  (subject  to  the  payment  of  the  divi- 
dends to  Mrs.  Owden)  a  sum  of  2,500/.  three  per  cents, 
purchased  with  part  of  her  assets.  The  consequence  is 
that  (subject  to  the  payment  of  the  legacy-duty)  Mrs. 
Owden  is  entitled  to  have  2,500/.  three  per  cents,  pur- 
chased, and  also  to  be  paid  the  amount  of  the  dividends 
that  would  have  become  due  on  that  sum  in  case  it  had 
been  purchased  immediately  after  the  testatrix's  death. 
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18395 
33d  March. 


This  was  a  creditor's  suit :  and^  on  the  cause  coming 

on  for  further  directions,  it  was  said  that  it  would  be  ^reditorf 

beneficial  to  the  devisees  of  the  deceased  debtor's  estates   Infatit  Heir  or 

(some  of  whom  were  infants)  that  the  money  required   ^  Devisee. 
-  .11  Construction  of 

for  payment  of  debts,  should  be  raised  by  mortgage    ^  ^nd 

instead  of  sale  of  the  estates :  but  a  doubt  was  expressed   1  ^^ii^'  4?  47. 

as  to  whether  the  Court  could,  under  11  Geo.  4  and  ^vhereltlg 

1  Will.  4,  c.  47,  s.  11,  direct  the  infant  devisees  to  join  necessary  to 

in  conveying  the  estates  to  the  mortgagee,  inasmuch  as  ^he 

real  estates  of  a 

that  Act  does  not,  in  express  terms,  authorize  the  Court  deceased  debtor 
to  direct  infants  to  convey  estates,  except  where  they  for  payment  of 

are  decreed  to  be  sold  for  satisfaction  of  debts.  rl,!®*!!!: 

Court  may 

direct  the  mo- 

The  Vke-Chancelhr  said  that  a  mortgage  was,  at  law,  i>ey  to  be  raised 

a  conditional  sale,  and,  therefore,  he  was  of  opinion  that  hwtl^^Se 

he  had  jurisdiction,  under  the  Act,  to  decree  the  estates  and  may  also 

of  deceased  debtors  to  be  mortgaged  for  satisfaction  of  ^^^^^  *he  infant 

.    .  neir  or  devisee 

their  debts,  and  also  to  direct  their  in&nt  heirs  or  of  the  debtor  to 

devisees  to  convey  the  estates  to  the  mortgagee.  convey  the 

estates  to  the 
mortgagees. 

Mr.  Puller  for  the  Plaintiffs. 


Mr.  Wright  for  the  Defendants. 
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Practice. 
Neu)  Orders. 
Injunction. 

Pkuntiff  obtain- 
ed the  common 
injunction  for 
stay  of  execu- 
tion, and,  80on 
afterwards, 
served  the  De- 
fendants with 
notice  of  a  mo- 
tion to  stay 
trial.    On  the 
evening  before 
the  motion  was 
to  have  been 
made,  the  De- 
fendant filed  his 
answer,  to  which 
the  Plaintiff  ex- 
cepted, and 
then  obtained 
an  order,  as  of 
course,  to  refer 
the  answer, 
instantcr^  for 
insufficiency. 
Held  that  the 
order  was 
regular. 


BROOKS  V.  HAIGH. 

On  the  16th  of  March  1839,  the  Plaintiff  obtained  the 
common  injunction  for  stay  of  execution  in  an  action 
brought  by  the  Defendants ;  and,  shortly  afterwards, 
he  served  the  Defendants  with  notice  of  a  motion^  to 
be  made  on  the  20th,  to  extend  the  injunction  to  stay 
trial.  On  the  evening  of  the  19th,  the  Defendants  filed 
their  answer.  The  Plaintiff  excepted  to  it,  and,  on 
the  22d,  obtained  an  order,  cls  of  cot/arse,  for  referring  the 
answer,  instanter,  for  insufliciency.  The  Plaintiff  now 
moved  to  discharge  that  order  for  irregularity. 

Mr.  Jacob  and  Mr.  Mylne,  in  support  of  the  motioQ, 
said  that  the  meaning  of  the  words,  unless  in  injunc- 
tion causes,"  in  the  5th  order  of  1828,  was  that,  in  injunc- 
tion causes,  the  old  practice  with  respect  to  refemng 
answers  for  insufficiency,  should  remain  unaltered:  that, 
where  a  Defendant  filed  his  answer  in  time  to  prevent 
the  Plaintiff  firom  obtaining  the  common  injunction  and 
the  Plaintiff  excepted  to  the  answer,  he  was  at  liberty 
to  refer  the  answer  instanter:  that  if  the  Plaintiff  was  in 
possession  of  the  common  injunction,  and  the  Defendant, 
on  putting  in  his  answer,  moved  to  dissolve  it,  and  the 
Plaintiff  showed  exceptions  for  cause,  then  a  special 
order  was  made  to  refer  the  answer  instanter  :  but  if,  as 
in  the  present  case,  the  Plaintiff  was  in  possession  of  the 
common  inj  unction  and  there  was  no  showing  of  cause,  the 
Plaintiff  was  not  at  liberty  to  refer  the  answer  instanter : 
Candler  v.  Partington  (a):  there  Sir  John  Leach,  V.C., 
said  :  "  Here  the  Plaintiff  is  in  possession  of  the  injuno- 


(a)  Madd.  &  Geld.  102  ;  1  Smithes  Prac.  281. 
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tioDy  and  the  special  reason  for  the  reference  instanter 
has  no  application  to  the  present  case ;  and  the  order  is 
therefore  irregular  and  must  be  discharged."  At  all 
events,  the  motion  to  refer  the  answer  instanter^  ought 
to  have  been  made  upon  notice. 

Mr.  Knight  Bruce  and  Mr.  Geldart,  for  the  PlaintifT, 
said  that  this  case  was  within  the  spirit  and  reason  of  the 
rule  by  which  Plaintiffs  in  injunction  causes,  are  allowed 
to  refer  answers,  instanter ,  for  insufficiency :  that  the  rea- 
son of  the  rule  was  to  prevent  Defendants  in  injunction 
causes  from  gaining  time,  by  putting  in  insufficient  an- 
swers :  that,  in  this  case,  the  common  injunction  was  not 
obtained  until  after  the  declaration  in  the  action  had 
been  delivered,  and,  consequently,  it  did  not  stay  trial : 
that  the  Plaintiff  was  entitled  to  stay  the  trial  of  the 
action,  when  the  answer  came  in  ;  and  he  would  be  en- 
titled to  an  order  for  that  purpose  as  soon  as  he  should 
shew  that  the  exceptions  had  been  allowed :  that  the 
injunction  in  Candler  v.  Parting ton^  gave  the  Plaintiff 
everything  that  he  wanted  for  the  purpose  of  avoiding 
delay  ;  but  that  was  not  the  case  here ;  and,  therefore, 
the  expression  used  by  Sir  John  Leach  in  that  case,  did 
not  apply  :  that  a  Plaintiff  in  an  injunction  cause  was 
entitled  to  the  benefit  of  the  exception  in  the  fifth  order, 
where  the  injunction  obtained  was  incomplete,  that  is, 
where  it  did  not  give  the  Plaintiff  all  the  advantage 
that  he  cuuld  be,  by  any  possibility,  entitled  to.  Jl/un- 
nings  v.  Adamson  (b). 

The  Vice-Chancellor  : 

This  case  bears  no  analogy  to  the  case  in  which  a 
Defendant,  after  putting  in  his  answer,  obtains  an  order 


Broo&s 

V. 

Uaioh. 


(b)  AfttCf  vol,  1,  p.  510. 
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nisi  to  dissolve  the  injunction  and  the  Plaintiff  shows 
exceptions  for  cause  against  the  order  beii^  made  abso- 
lute. Both  parties  are  then  before  the  Court ;  and,  con- 
sequently, the  order  to  refer  the  answer  ituianter,  is 
made  in  the  presence  of  both  of  them. 


I  have  always  understood  that  it  is  a  motion  of  course, 
in  injunction  causes,  to  refer  answers  inttanter:  but  the 
reason  for  doing  it  does  not  exist  where  the  common 
injunction  would  stay  all  proceedings  in  the  action. 
Primd  facie,  however,  the  common  injunction  does  not 
stay  all  proceedings,  as  the  Plaintiff  at  law  may  proceed 
to  trial:  the  common  injunction, therefore,  is  one  which 
is  not  so  complete  as  it  may  be  made  by  extending  it  to 
stay  trial.  Consequently,  the  reason  assigned  by  Sir 
John  Leach,  in  Candler  v.  Partington,  for  referring 
answer  instanter,  does  exist  in  this  case:  for,  here,  the 
Plaintiff  is  not  in  possession  of  the  injunction  to  stay 
trial.  Therefore  the  principle  of  that  case  is  entirely  in 
favour  of  the  Plaintiff:  and,  my  opinion  is  that  the 
order  sought  to  be  discharged,  is  right :  and  the  pre- 
sent application  must  be  refused  with  costs. 
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MACKINLEY  v.  SISON.  '^J^7\ 

13th  July. 


Thomas  BURNETT,  by  liis  win  dated  the  21st  Poyser. 

of  October  1819,  gave  his  residuary  estate  to  trustees,  in  ^^J/"jJ^7o» 

trust  to  invest  the  same  or  the  proceeds  thereof  in  real  WiU. 

or  government  securities,  in  their  names,  and  to  pay  the  Publication. 

dividends  and  interest  thereof  to  his  wife  for  her  life,  Testator  gave,  to 

and,  after  her  decease,  as  to  the  sum  of  60/.  long  an-  trustees, a  sum  of 

unities,  then  standing  in  the  testator's  name,  upon  trust  Jn^^^u^folf  his ' 

to  pay  the  dividends  or  annual  produce  thereof,  to  such  daughter  forlife, 

person  or  persons  as  his  daughter,  Eliza  Sison,  then  *"^» 

decease  in  trust 

the  wife  o(  William  Sisoji,  should,  notwithstanding  her      such  persons 
then  or  any  future  marriage,  by  any  note  or  writing  and  for  such 
signed  by  her,  appoint,  and,  after  her  decease,  upon  gjJJJuy^either*^ 
trust  to  transfer  the  capital  of  such  long  annuities,  to  by  deed,  or  by 
such  person  or  persons,  for  such  intents  and  purposes,  her  will  signed 
and  m  such  parts,  shares  ana  proportions,  manner  and  h^,.    the  pre- 
form,  and  with,  under  and  subject  to  such  conditions  senceofand 

and  restrictions,  as  his  said  daughter,  whether  sole  or 

^  ^  witnesses,  ap* 

married,  by  any  deed  or  deeds,  instrument  or  instru-  point,  and,  m 
ments  in  writing,  to  be  by  her  sealed  and  delivered  in  default  of  ap- 
the  presence  of  and  to  be  attested  by  two  or  more  ere-  SoiTt  for'her'^ 
dible  witnesses,  or,  in  and  by  her  last  will  and  testament  children  ;  but, 
in  writing,  or  any  writing  or  writings  purporting  to  be  or  J^^^^®  no^chHd, 
being  in  the  nature  of  her  last  will  and  testament,  to  be  then  in  trust  for 

the  testator's 
other  daughters 

and  their  children.  The  daughter,  by  her  will,  which  was  expressed  to 
be  signed  and  sealed  only,  but  which  was  attested  by  three  witnesses,  gave 
Qjeveral  pecuniary  legacies,  and  directed  them  to  be  paid  out  of  the 
monies  invested  in  her  name  in  the  Jour  per  cent,  government  securities. 
The  daughter  died  unmarried.  She  had  no  four  per  cents,  standing  in 
her  name,  nor  was  there  any  property  to  satisfy  the  legacies,  except  the 
three  per  cents,  standing  in  the  names  of  the  trustees  of  her  father's 
will.  Held  that  the  power  was  not  confined  to  the  daughter's  children, 
but  was  general ;  and  that  her  will  was  a  due  execution  of  it. 


CASES  IN  CHANCERY. 


by  her  signed  and  published  in  the  presence  of  and  to  be 
attested  by  the  like  number  of  witnesses,  should  direct 
or  appoint,  give  or  bequeath  the  same  ;  and,  in  default 
of  such  direction  or  appointment,  gift  or  bequest,  or  in 
case  of  any  such  which  should  not  amount  to  a  com- 
plete disposition  of  the  whole  of  such  long  annuities, 
then,  as  to  the  whole  or  so  much  and  such  part  thereof 
as  should  be  so  unappoiuted  or  undisposed  of  as  afore- 
said, in  trust  for  all  and  every  the  child  or  children  of 
his  said  daughter  by  her  then  or  any  future  husband, 
who,  being  a  son  or  sons,  should  live  to  attain  the  age 
of  21  years,  or,  being  a  daughter  or  daughters,  should 
live  to  attain  that  age  or  be  previously  married,  in  man- 
ner and  in  the  shares  and  proportions  therein  men- 
tioned :  and,  as  to  such  further  part  of  the  residue  of 
the  aforesaid  stocks,  funds  and  securities  as  should,  at 
the  then  current  price  of  the  market,  be  of  the  value  of 
2,000/.  sterling,  upon  trust,  after  the  decease  of  his  wife, 
to  pay  and  apply  the  dividends  and  interest  thereof  for 
the  separate  use  of  his  daughter,  Mary  Ann  Burnetty 
during  her  life,  independently  of  any  husband  with 
whom  she  might  intermarry,  in  the  same  manner  as 
was  thereinbefore  directed  with  respect  to  the  dividends 
and  annual  produce  of  the  60/.  long  annuities  thereinbe- 
fore directed  to  be  paid  and  applied  unto  and  for  the 
sole  and  separate  use  and  benefit  of  his  daughter,  Eliza 
Sison ;  and,  after  the  decease  of  his  daughter,  Mary 
Ann  Burnett f  the  testator  directed  the  trustees  to  stand 
possessed  of  the  capital  of  the  last-mentioned  stocks, 
funds  and  securities,  under  and  subject  to  the  like  power 
of  direction,  limitation  and  appointment  by  the  said 
Mary  Ann  Burnett^  whether  sole  or  married,  and,  in 
default  of  and  subject  to  such  direction,  limitation  or 
appointment,  upon  the  like  trusts  for  all  and  every  her 
child  and  children  who,  being  a  son  or  sons,  should 
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live  to  attain  the  age  of  21  years,  or,  being  a  daughter 
or  daughters,  should  live  to  attain  that  age  or  to  be 
married,  and  in  the  same  manner,  in  all  respects,  as 
were  thereinbefore  mentioned  with  respect  to  the  60/, 
long  annuities  bequeathed  for  the  benefit  of  Eliza  Sison 
and  her  child  or  children.  And,  after  making  similar 
bequests  in  favour  of  his  two  other  daughters  and  their 
children,  the  testator  provided  that  in  case  any  of 
his  daughters  should  die  without  having  a  son  who 
should  attain  21,  or  any  daughter  who  should  attain 
that  age  or  be  married,  then  not  only  the  original  share 
or  shares  thereby  provided  for  such  daughter  or  daugh- 
ters, but  also  the  share  or  shares  accrued  under  that 
clause,  should  be  held  by  his  trustees  upon  the  same 
trusts  and  subject  to  the  same  directions  for  the  benefit 
of  his  other  daughters  and  their  children  as  were  there* 
inbefore  declared  with  regard  to  the  original  shares 
thereby  provided  for  his  daughters  and  their  children 
respectively. 

The  testator  died  on  the  13th  of  October  1821.  His 
widow  died  on  the  20th  of  October  1833.  The  trustees 
of  his  will  set  apart  2,279/.  105.  three  per  cent,  consols 
(being  equivalent  at  the  widow's  decease  to  2,000 
sterling)  to  answer  the  bequest  contained  in  his  will  in 
favour  of  JUary  Ann  Burnett. 

Mary  Ann  Burnett  died  unmarried  in  March  1837, 
having  made  a  will  in  the  following  words : 

**  I,  Mary  Ann  Burnett,  spinster,  do  declare  this  to 
be  my  last  will  and  testament,  and  do  hereby  bequeath 
my  property  as  follows :  to  my  sister,  Eliza  Sison,  the 
sum  of  200/. :  to  my  two  sisters,  Emma  Charlotte  Bur- 
nett and  Caroline  Mary  Frances  Burnett,  each,  the 
sum  of  SCO/,  sterling:  to  my  four  brothers,  Duncan 
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1837.        PringU  Burnett,  Henry  Peter  Dickason  Burnett,  Wil- 
liam Hope  Whidby  Burnett  and  Charles  Mountfori 
^  Burnett,  each  and  respeciively,  the  sum  of  200/.  ster- 

S18ON.       ^"^S'  "^i^^*  U/wra  Burnett,  the  snm  of  19 

guineas :  to  Mariojine  Burnett,  the  wife  of  my  brother, 
Charles  Burnett,  the  sum  of  10  guineas :  to  my  frieod, 
Louisa  Meynell  Dravis  Belcombe,  the  sum  of  100 /. 
sterling :  to  my  friends,  Emma  Evans  and  Amelia  White, 
each,  the  sum  of  10  guineas.  All  these  above«mentioned 
bequests  to  be  paid  out  of  the  monies  invested  in  my 
name  in  the  four  per  cent,  government  secttrities.  I 
hereby  appoint  Henry  Peters  Dickason  Burnett  and 
Louisa  Meynell  Travis  Belcombe  to  be  joint  executors 
and  residuary  legatees.  Signed  and  sealed  this  4th  day 
of  December  in  the  year  of  our  Lord  1833,  Mary  Ann 
Burnett. — ^Witness,  James  Terthewey,  Mary  WHKams, 
Robert  Bulcoch." 


Mary  Ann  Burnett  was  not,  either  at  the  date  of  her 
will  or  at  her  death,  possessed  of  or  entitled  to,  nor  had 
she  any  power  to  appoint  or  dispose  of  any  four  per  cent 
stock  or  other  government  securities,  nor  had  she  any 
property  whatsoever  to  satisfy  the  bequests  contained 
in  her  will,  except  the  2,279/.  IO5,  three  per  cent,  con- 
sols standing  in  the  names  of  the  trustees  of  her  late 
father's  will. 


The  bill  was  filed  by  two  of  the  trustees  of  the  testa- 
tor's will,  against  the  other  trustee,  and  also  against 
Mary  Ann  Burnett's  surviving  sisters  and  the  other  le- 
gatees or  appointees  under  her  will :  and  the  questions 
were, 

First,  whetlier,  under  her  late  father's  will,  she  had  a 
general  power  of  appointment  over  the  2,279/1  lOs. 
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three  per  cents.,  or  only  a  power  to  appoint  that  fund  ^837. 
amongst  her  children^  in  case  of  her  leaving  any  ? 

JjI  AC  K I N  ZaEir 

Second,  whether/Jif  she  had  such  general  power,  her 
will  was  a  due  execution  of  it  ?  Sisom. 

Mr.  TF.  R.  Ellis  for  the  Plaintiffs. 

Mr.  Wigram  for  the  claimants  under  the  will  of  Mary 
Ann  Burnett,  contended  that  she  had  a  genei-al  power 
of  appointment  over  the  2,279  /•  10  ^.  stock,  and  that 
she  had  duly  exercised  that  power :  for,  first,  she  had 
no  stock  to  which  the  words  :  ^*  the  monies  invested  in 
nay  name  in  the  four  per  cent,  government  securities," 
could  refer,  except  the  stock  in  question,  and,  there* 
fore,  her  will  contained  a  sufficient  reference  to  the  fund 
over  which  she  had  the  power ;  and,  secondly,  that, 
though  her  will  was  not  expressed  to  be  published,  yet 
she  had  done  what  amounted  to  publication,  for,  in  the 
body  of  it,  she  had  declared  it  to  be  her  will,  and  had 
signed  it  in  the  presence  of  the  witnesses.  Lempriere  v. 
Valpy  (a).  Doe  v.  Burdett  {b). 

Mr.  Knight  and  Mr.  G.  Richards,  for  the  testatrix's 
surviving  sisters,  said  that,  under  the  first  part  of  the 
testator's  will,  the  power  given  to  his  daughters  was 
certainly  general,  but,  by  the  subsequent  part,  which 
must  be  taken  with  the  preceding  part,  the  power  was 
confined  to  the  children  of  the  daughters.  In  Bristow 
V.  Warde  (c),  words  quite  as  general  as  those  in  the  pre- 
sent case,  were  held  to  give  a  particular  power.  There, 
in  the  first  part  of  the  deed,  the  power  was  given  in  gene- 
ral terms,  but,  as  the  property  was  given,  in  default  of 
appointment,  to  the  children  of  the  marriage.  The 

(a)  jfnie,  vol.  5,  p.  108.  See  119,      (b)  4  Adol.&  Ell.  1. 
(c)  a  Ves.  jun.  336, 
Vol.  VIIL  p  p 


CASES  IN  CHANCERY. 


Lord  Chancellor  held  that  the  children  were  die  only 
objects  of  the  power.  In  this  case,  not  only  are  the 
shares  of  the  daughters  given  to  their  children  in  default 
of  appointment,  but  there  is  a  proviso,  in  the  subse- 
quent part  of  the  will,  which  declares  that  if  any  of  the 
daughters  should  die  without  having  a  son  who  should 
attain  21  or  a  daughter  who  should  attain  that  age  or 
be  married,  the  shares,  as  well  original  as  accrued,  of 
such  daughters  should  be  held  by  the  trustees  upon  the 
same  trusts  for  the  benefit  of  his  other  daughters  and 
of  their  respective  children  as  were  thereinbefore  men- 
tioned with  respect  to  the  original  shares  thereby  pro- 
vided for  his  daughters  and  their  children  respectively. 

The  next  question  is  whether  the  property,  the  sub* 
ject  of  the  power,  has  been  so  described  by  the  testa- 
trix as  to  make  her  will  operate  upon  it.  She  has 
directed  her  bequests  to  be  paid  out  of  the  monies  in- 
vested in  her  name  in  the  four  per  cent,  government 
securities.  She  had,  however,  no  stock  in  the  four 
per  cents,  or  in  any  other  fund,  standing  in  her  name. 
The  stock  over  which  she  had  the  power  of  appoint- 
ment, consisted  of  three  per  cent,  consols  and  re- 
mained in  the  names  of  the  trustees  of  her  father's  will. 
The  testatrix,  therefore,  has  not  duly  pointed  out  the 
fund  which  she  was  empowered  to  dispose  of. 

Lastly,  the  power  was  to  be  exercised  by  a  will  signed 
and  published  in  the  presence  of  two  or  more  witnesses ; 
but  the  will  in  question,  was  merely  signed  and  sealed 
by  the  testatrix.  We  submit,  therefore,  that  the  power 
has  not  been  duly  exercised,  and,  consequently,  that 
the  parties  to  whom  the  stock  is  given  over  in  default 
of  appointment,  under  the  original  will,  are  entitled 
to  it. 


1837 


Mackinlet 

V. 

SisoN. 
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Mr.  C.  H.  Maclean  appeared  for  one  of  the  trus- 
tees who  was  made  a  Defendant. 

The  Vice-Chancellor  : — 
It  is  plain  that  the  clause  in  the  father's  will  by 
which  the  power  is  created,  contains  no  restriction  what- 
soever as  to  the  persons  who  were  to  be  the  objects  of 
it ;  and  it  was  very  reasonable  that  the  father  should 
give  such  a  power  to  his  daughter,  as  it  would  have 
enabled  her  to  make  a  beneficial  arrangement  on  her 
marriage,  by  appointing  the  fund  to  her  husband  in 
consideration  of  his  making  a  settlement  upon  her.  By 
the  express  words  of  the  father's  will,  the  gift  over  to 
the  children,  is  to  take  effect  only  in  the  event  of  there 
being  no  appointment,  gift  or  bequest,  by  the  daughter, 
in  pursuance  of  the  power :  and  the  benefit  intended 
for  the  children  is,  in  no  degree,  inconsistent  with  the 
power.  The  subsequent  proviso  is,  merely,  a  modifica- 
tion of  that  which  was  to  take  place  in  case  of  there 
being  no  appointment. 

I  was  much  struck  with  that  part  of  the  judgment  in 
Bristow  V.  Warde,  in  which  Lord  Rosslipi  says :  "  The 
articles  were  made  in  order  to  secure  a  provision  for  the 
intended  wife  and  the  issue  of  the  marriage.  That  is 
the  object  of  all  marriage  articles ;  particularly  here, 
where  equal  sums  were  brought  in,  by  both  parties,  to 
be  settled  for  the  family :  but  it  was  contended  that  the 
power  here  is  indefinite  as  to  its  objects.  It  would  be 
a  forced  construction  of  articles  to  hold  that  a  provision 
to  be  made  for  children,  in  default  of  appointment  to  be 
equally  distributable,  in  the  case  of  an  appointment, 
should  be  subject  to  his  debts ;  which  would  be  the  neces- 
sary consequence  of  holding  that  he  had  an  indefinite 
power  of  apjx)inting,  only  providing  for  the  jointure  of  the 
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wife  :  for,  if  he  had  that  indefinite  power,  it  would  be 
assets;  he  might  appoint  to  any  one;  his  creditors 
could  affect  it ;  and,  if  he  executed  his  power  for  the 
children,  the  children  must  take  it  subject  to  the 
debts  of  the  father.  It  is  not  the  natural  frame  of  such 
a  settlement,  nor  is  it  the  construction  of  the  words  of 
this.  It  is  clear  the  power  of  appointment  is  not  inde- 
finite ;  but  is  confined  to  the  issue."  Now  I  eanuot 
help  observing  that,  upon  referring  to  the  articles,  which 
are  stated  in  the  commencement  of  the  report,  it  appears 
to  me  strange  to  say  that  the  construction  to  which  his 
Lordship  alludes,  was  not  the  natural  construction  of  the 
words  of  the  instrument.  It  is  plain,  however,  that  the 
construction  which  his  Lordship  put  upon  the  articles, 
was  adopted  by  him,  mainly  on  the  ground  that  the 
nature  and  purposes  of  the  instrument  required  it  (rf). 
The  case  of  Bristow  v.  Warde,  therefore,  is  not  appli- 
cable to  the  present  case. 

The  next  question  is  as  to  the  execution  of  the 
power.  The  father's  will  requires  that  the  power  shall 
be  exercised  by  his  daughter,  either  by  a  deed  or  instru- 
ment in  writing  to  be  by  her  sealed  and  delivered  in  the 
presence  of  and  to  be  attested  by  two  or  more  wit- 
nesses, or  by  her  last  will  and  testament  in  writing,  or 
any  writing  purporting  to  be  or  being  in  the  nature  of 
her  last  will  and  testament,  to  be  by  her  signed  and 
published  in  the  presence  of  and  to  be  attested  by  the 
like  number  of  witnesses.  Now  I  find  no  legal  defi- 
nition or  explanation  of  the  meaning  of  the  term  '  pub- 
lication,' and,  therefore,  if  it  appears  that  a  testatrix 

(d)  Sir  Edward  Svgden^  in  his  observations  on  the  case 
referred  to,  adds  in  a  note :  **  This  case,  however,  must  not 
be  considered  as  establishing  a  general  rule."  See  Treat 
Pow.  4th  edit.  463. 
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has  produced  her  will  to  witnesses  and  has  signed  and 
sealed  it  in  their  presence,  and  they  have  attested  that 
she  has  done  so,  I  must  take  it  that  she  has  pub- 
lished the  document  in  their  presence.  I  am  of  opinion, 
therefore,  that  the  power  has  been  duly  exercised  in 
point  of  form. 


1837- 

'  V  • 

Mackinley 

Si  SON. 


The  last  question  is  whether  the  testatrix  has  suffi- 
ciently described  the  fund  upon  which  her  power  was 
intended  to  operate.  By  her  will  she  has  given  a  variety 
of  pecuniary  legacies,  and  has  directed  them  to  be  paid 
out  of  the  monies  invested  in  her  name  in  the  four  per 
cent,  government  securities.  Now  there  were  no  four  per 
cent,  government  securities  standing  in  her  name  :  but 
the  bill  alleges  and  the  answers  admit  that  the  testa- 
trix had  not,  at  the  time  of  making  her  will  or  at  her 
decease,  any  right,  title  or  interest  in,  or  any  power  of 
appointing  or  disposing  of,  by  will  or  otherwise,  any 
bank  annuities,  stocks,  funds  or  government  or  other 
securities  except  the  2,279 /.  10  5.  three  per  cent,  con- 
sols standing  in  the  names  of  the  trustees,  nor  had  she, 
either  at  the  time  of  making  her  will  or  at  her  death  or 
at  any  other  time,  any  property,  of  any  kind  or  descrip- 
tion whatsoever,  to  satisfy  the  bequests  in  her  will,  save 
the  2,279/.  10  s.  three  per  cents.  As,  therefore,  the 
testatrix  had  no  property  to  pay  the  legacies  given  by 
her  will,  except  the  fund  which  had  been  appropriated 
by  the  trustees  under  her  father's  will,  my  opinion  is 
that  the  descri|)tion  contained  in  her  will,  though  erro- 
neous, sufficiently  points  out  the  subject  upon  which  she 
meant  her  power  to  operate:  and,  therefore,  the  execu- 
tion of  the  power  is  good  both  in  form  and  substance. 
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7th  June. 

Practice 
Bankrupt. 
Dismissal, 

PlaintifTfileda 
bill  and  obtain- 
ed an  injunction 
to  restrain  the 
Defendant  from 
proceeding 
against  her  at 
law.  After- 
wards the  Plain- 
tiff became 
bankrupt,  and 
the  Defendant 
served  her  as- 
signees with 
notice  of  a 
motion  that 
they  might  61e 
a  supplemental 
bill  within  a 
certain  time,  or 
that  the  bill 
might  be  dis- 
missed. No  sup- 
plemental bill 
was  filed,  but 
the  assignees 
consented  to  an 
order  of  dis- 
missal. The 
Plaintiff  was  not 
served  with 
notice  of  the 
motion  to  dis- 
miss ;  and,  on 
that  account, 
the  order  was 
discharged. 


VESTRIS  V.  HOOPER* 

Th  E  bill  was  filed  for  an  injunction  to  restrain  the 
Defendant  from  proceeding  with  an  action  which  he  had 
commenced  against  the  Plaintiff.  The  injunction  was 
subsequently  obtained.  Pending  the  suit  the  Plaintiff 
became  bankrupt;  upon  which  the  Defendant  served  the 
assignees  with  notice  of  a  motion  that  the  bill  might  be 
dismissed,  unless  they  should  file  a  supplemental  bill 
within  a  certain  time.  A  supplemental  bill,  however, 
was  not  filed  ;  but  the  assignees  consented  to  an  order 
for  dismissing  the  bill.  The  Plaintiff  was  not  served 
with  notice  of  the  motion  upon  which  that  order  was 
obtained,  and,  on  that  account, 

Mr.  Knight  and  Mr.  O.  Richards,  for  the  Plaintiff, 
moved  to  discharge  the  order  for  irr^ularity. 

Mr.  Jacob  and  Mr.  Goodeve,  for  the  Defendant,  con- 
tended that,  as  the  Plaintiff  had  become  bankrupt,  it 
was  not  necessary  to  serve  her  with  notice  of  the  motion 
to  dismiss,  but  that  her  assignees  were  competent  to 
consent  to  the  dismissal  of  the  bill. 

The  Vice-Chancellor  said  that,  although  the  Plaintiff 
had  become  bankrupt,  she  had  an  interest  in  sustaining 
the  suit ;  for  the  Defendant  might  decline  to  go  in  under 
the  fiat,  and  might  elect  to  proceed  against  her  per- 
sonally, and,  therefore,  she  ought  to  have  been  served 
with  notice  of  the  motion  to  dismiss. 

Order  of  dismissal  dischai^ed. 

•  relatione. 
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WARD  V.  AUDLAND.  ,837: 

14th  July. 

By  an  indenture  dated  the  7th  of  July  182G,  and  ex-  , 

pressed  to  be  made  between  fV.  Whitelock  of  the  first  Settlement. 

part,  William  Turner  Ward  and  Margaret  his  wife  and   

Mary  Uervey,  widow,  of  the  second  part,  and  Joseph  ^h^sesfnliction 

Ward  of  the  third  part,  after  reciting  that  Whitelock  and  other  per- 

was  then  possessed  of  or  interested  in  divers  sums  of  chattels, 
.  .  .  1    1  *  trustee,  m 

money  out  at  mterest  upon  securities,  and  also  of  and  trust  for  himself 

in  household  goods,  furniture,  plate,  linen  and  china,  f^^  life,  and, 
and  of  a  policy  of  insurance  upon  his  own  life,  and  of      his  nephew* 
other  personal  estate  and  effects,  and,  being  desirous  of  and  niece, 
making  a  provision  for  William  Turner  Ward  and  Mar-  Some  years 
garet  his  wife,  and  Mary  Hervey  (his  nieces  and  only  made  a  will,  be- 
near  relations),  had  proposed  to  assign  and  transfer  all  queathing  the 
his  personal  estate  and  effects  for  their  benefit,  after  his  trotber'person^^ 
death,  in  manner  thereinafter  mentioned ;  Whitelock^  in  After  his  death, 

consideration  of  his  natural  love  and  affection  for  his       trustee  and 

cestui  que  trusts^ 

nieces,  and  for  their  advancement  and  maintenance  in  filed  a  bill 

life,  assigned  to  Joseph  Ward,  his  executors,  admi-  against  the  exe- 

nistrators  and  assigns,  all  and  singular  his  household  i^^atees,"pray^ 

goods,  furniture,  plate,  linen  and  china,  live  and  dead  ing  that  the 

stock,  effects,  books,  prints  and  pictures,  and  also  all  ^^^J?i?^i  ^® 

'  ,1  .  ,  .  ,  .  ,  established, 

sums  of  money,  then  due  or  owing  to  him,  or  which  that  an  account 

might,  at  any  time  thereafter,  become  due  or  owing  might  be  taken 

to  him,  with  all  policies  and  other  securities  for  the  estate^and^at^ 

same,  and  all  other  the  personal  estate  and  effects  what-  the  executors 

soever,  whereof  he  then  was,  or,  at  any  time  thereafter,  raiffht  deliver 

over  the  residue 
to  the  trustee. 

The  bill  was  dismissed.  Rut,  if  the  bill  had  been  filed,  by  the  trustee 
alone,  for  indemnity  against  conflicting  claims,  or  by  the  cestui  que 
trusts  alone,  to  have  the  benefit  of  the  deed,  the  Court  would  have 
granted  relief.  Semb/e. 

P  p  4 


Ward 

V. 
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1837.  nii^Iit  be  possessed  of^  interested  in  or  entitled  unto, 
and  in  whose  hands,  custody  or  power  the  same,  or  any 
of  them,  were  then  or  might  thereafter  come  or  be, 
AuDLAUD  together  with  the  several  mortgages  and  all  other  secu- 
rities, deeds,  evidences  and  writings  whatsoever  relating 
to  the  premises  in  his  custody  or  power,  which  he  could 
come  by  without  suit ;  To  hold  the  premises  thereby 
assigned,  to  J.  Ward,  his  executors,  administrators  and 
assigns,  to  the  use  and  benefit  of  Whiteloch  for  his 
life,  and,  after  his  decease,  then,  as  to  one  moiety 
thereof,  to  the  use  and  behoof  of  T.  Ward  and 
Margaret  his  wife,  their  executors  &c.,  absolutely, 
and,  as  to  the  other  moiety  thereof,  to  the  only  absolute 
use  and  behoof  of  Mary  Hervey,  her  executors  &c. 
absolutely,  subject  nevertheless  to  the  proviso  follow- 
ing, that  is  to  say,  that  in  case  fV.  T.  Ward  and  Mar' 
garet  his  wife,  or  Mary  Hervey,  should  die  in  White- 
lock's  lifetime,  leaving  issue  them  surviving,  then  the 
part  or  share  of  them  or  her  so  dying,  of  and  in  the 
estate  and  effects  thereinbefore  limited  to  the  parent  or 
parents  so  dying,  should  go  to  the  said  issue,  in  equal 
shares,  as  tenants  in  common,  if  more  than  one,  and,  if 
only  one  such  child,  then  to  such  only  child,  his  and 
her  executors  &c.,  absolutely :  and  in  case  W.  T.  Ward 
and  Margaret  his  wife,  or  Mary  Hervey,  should  die  in 
W/iitelock's  lifetime,  without  leaving  such  issue  them 
or  her  surviving,  then  that  the  part  or  share  of  the  effects 
thereinbefore  limited  to  or  for  the  use  of  them  or  her  so 
dying,  should  go  to  the  survivor  of  W.  T.  Ward  and  Mar-- 
garet  his  wife,  and  Mary  Hervey,  their  and  her  execu- 
tors &c.  And  Whiteloch  granted,  bargained,  sold  and 
assigned  to  J.  Ward,  his  executora  &c.,  all  the  heredita- 
ments of  or  to  which  he  was  seised  or  entitled  in  mort- 
gage, or  which  were  vested  in  him  by  way  of  mort- 
gage, for  any  term  of  years,  in  fee  or  otherwise,  and 
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particularly  described  in  the  several  indentures  of  mort-  1837. 
gage ;  To  hold  the  same,  unto  J,  fVard,  his  executors  &c., 
for  the  remainder  of  the  several  terms  of  years*  created 
by  such  indentures,  but  subject  to  such  right  of  redemp-  Audland. 
tion  as  was  subsisting  under  the  same,  and  subject  also 
to  tlie  trusts  in  the  now  stating  indenture  declared  con- 
cerning the  sums  of  money  secured  by  such  mortgages. 
And  Whitelock  declared  that  J.  Ward's  receipts  should 
be  good  discharges  for  the  principal  money  and  interest, 
stocks,  funds,  debts  and  sums  of  money  due  or  be- 
longing to  him :  and  he  appointed  J.  IVard  his  attorney 
to  sue  for,  recover  and  receive  all  the  debts,  sums  of 
money  and  personal  estate  and  effects  so  due  or  belong- 
ing to  him,  and  to  sign  receipts  for  the  same  in  his 
name  :  and  he  covenanted  with  J.  Ward  for  the  further 
assignment  and  transfer  of  the  premises,  by  himself, 
his  heirs,  executors  and  administrators  and  all  persons 
claiming  under  him. 

This  deed  was  executed  by  Whitelock  and  J.  Ward] 
and,  immediately  afterwards,  Whitelock  delivered  it  to 
J.  Ward,  who  had  kept  possession  of  it  ever  since. 

Mary  Hervey  died  in  Whitelock*s  lifetime.  Whitelock 
died  in  June  1836.  After  his  death  it  was  discovered 
that  he  had  made  a  will  dated  the  5th  of  July  1833, 
and  commencing  as  follows : 

"  I  will,  order  and  direct  all  my  just  debts,  funeral 
and  testamentary  expenses  to  be  fully  paid  and  satisfied 
by  my  executors  hereinafter  named.  I  give,  devise  and 
bequeath,  unto  the  Reverend  Wm*  Fis/ier  Audland 
and  Robert  Moser,  gent.,  and  to  their  heirs,  executors, 
administrators  and  assigns,  according  to  the  several 
natures  and  tenures  thereof  respectively,  all  my  estate, 
right,  title  and  interest  of  and  in  all  the  several  closes, 
*  So  in  brief. 
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1837. 
Ward 

V. 

AUDLAKD. 


inclosures  and  parcels  of  land  called  the  Rookings, 
situate  in  Underbarrow  in  the  county  of  Westmoreland, 
together  with  the  principal  money  and  interest  secured 
to  me  thereon  by  mortgage,  also  the  sum  of  800  L  in 
the  three  per  cent,  consolidated  bank  annuities,  tiow 
standing  in  my  name  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  with  all  my  estate 
%nd  interest  therein  and  thereto,  also  all  my  right  and 
interest  of  and  in  any  instrument  or  policy  of  assurance 
by  which  my  life  is  insured^  in  the  Norwich  Union  Life 
Insurance  Society  Office,  in  the  sum  of  1,000  and 
also  the  said  sum  of  1,000  /.  thereby  secured,  and  all 
other  the  sums  which  shall  or  may  become  payable  or 
be  recoverable  and  be  received  upon  or  by  virtue  of 
the  said  policy  of  assurance,  and  all  benefit  and  advan- 
tage thereof,  upon  the  several  trusts  and  to  and  for  the 
several  ends,  intents  and  purposes  hereinaflter  declared 
concerning  the  same.  I  give  and  bequeath  all  my 
household  goods  and  furniture,  plate,  linen  and  china, 
books,  prints  and  pictures,  clothes  and  wearuig  appa- 
rel, and  all  other  the  residue  of  my  estate  and  effects 
whatsoever  and  wheresoever,  and  of  what  nature  and 
kind  soever  the  same  may  be,  of  which  I  may  be  pos- 
sessed or  entitled  unto,  in  possession,  reversion,  remain- 
der or  expectancy  at  the  time  of  my  decease,  and  not 
hereinbefore  disposed  of,  unto  the  said  William  F.  And- 
land  and  Robert  Moser,  their  executors  and  adminis- 
trators, upon  and  for  the  several  trusts,  intents  and  pur- 
poses hereinafter  declared  concerning  the  same."  The 
testator  then  declared  trusts  in  favour  of  William 
Whitelock  Hervey  and  Dorothy  Ann  Hervey,  the  chil- 
dren of  his  niece  Mary  Hervey;  and  he  appointed 
Audland  and  Moser  executors  of  his  will. 


The  testator's  personal  property  was  much  more 
than  sufficient  to  pay  his  funeral  and  testamentary  ex- 
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penses  and  debts.  It  consisted  of  the  particulars  men- 
tioned in  his  will,  and  of  cash  in  his  house  and  at  his 
banker's. 

ITie  mortgage  mentioned  in  the  will,  was  a  mortgage 
in  fee  of  a  customary  estate  ;  and  the  deeds  relating  to 
it,  as  well  as  the  policy  of  insurance,  were  in  the  tes- 
tator's custody ;  and,  after  his  death,  his  executors  took 
possession  of  them.  Both  the  mortgage  and  policy  were 
dated  prior  to  the  deed  of  July  1826. 

The  bill  was  filed  by  Joseph  Ward  and  W.  Turner 
Ward  and  Margaret  his  wife,  against  Audland,  Moser, 
W.  Whitelock  Hervey  and  Dorothy  Ann  Hervey;  and, 
after  stating  that  the  executors  had  possessed  themselves 
of  the  testator's  personal  estate  to  an  amount  more  than 
sufficient  to  pay  his  funeral  and  testamentary  expenses 
and  debts,  and  charging  that  the  deed  of  July  1820  was 
valid,  and  in  no  way  defeated  or  invalidated  by  the  will ; 
it  prayed  that  the  deed  might  be  established  and  the 
trusts  carried  into  execution ;  and  that  an  account  might 
be  taken  of  the  testator's  personal  estate  which  had  been 
possessed  by  the  executors,  and  also  of  his  debts  and 
funeral  expenses,  and  that  the  residue  might  be  ascer- 
tained, and  that  the  executors  might  be  decreed  to 
deliver  up  the  same  to  Joseph  Ward. 

The  cause  was  heard  as  a  short  cause. 

Mr.  Cooper  and  Mr.  K.  Parker,  for  the  Plaintiffs, 
contended  that  the  deed,  though  voluntary,  was  not 
revoked  by  the  will ;  but  that  the  executors  of  the 
settlor  ought  to  make  over  the  settled  property  to  Ward, 
the  trustee :  they  admitted,  however,  that  the  property 
was  subject  to  the  payment  of  the  settlor's  debts. 


1837. 
Ward 

V. 

Audland. 
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Houghton  v.  Botighton  {a\  VUlers  v.  Beaumont  (&), 
Uniacke  v.  Giles  (c). 

Mr.  Jacob  and  Mr.  Walker  appeared  for  the  Defen- 
doDts  Judland  and  Moser,  and  Mr.  G.  Richards,  for 
the  Defendants  William  Whitelock  Hercey  and  Dorothy 
Ann  Hervey,  but 

The  Vice-'Chancellor,  without  hearing  them,  said  that 
there  was  no  equity  for  the  Court  to  interfere,  but  what 
the  Plaintiffs  got  by  their  deed  they  might  maintain 
by  their  deed  (rf). 

Bill  dismissed  with  costs. 

(ft)  1  Atk.  625.  (b)  1  Ve'rn.  100. 

(c)  a  Molloy,  357.  See  also  Sear  v.  Ashvoell^  3  Siraos- 
411,  note;  and  B  -lton  v.  Bolton,  Ibid,  414,  note. 

(d)  The  Plaintifts  appealed,  to  The  Lord  Chancellor,  from 
the  above  decision.  See  C.  P.  Cooper's  Reports,  1 46.  The 
Appellants  abandoned  their  claim  to  the  300/.  consols,  be* 
cause  that  sura  had  not  been  transferred,  by  the  settlor,  to 
JVard  the  trustee ;  but  they  contended  that  they  were  en- 
titled to  the  mortgage,  the  fruits  of  the  policy  and  the 
furniture  &c.  At  the  commencement  of  the  argument, 
there  is  the  following  passage,  which,  it  is  submitted,  is  sup* 
ported  by  authority :  It  must  now  be  considered  as  the 
settled  rule,  with  regard  to  voluntary  deeds,  that,  where  the 
right  of  the  Plaintiff  rest«,  merely,  in  contract,  where  no 
estate  passes  but  there  is  merely  an  agreement,  as  to  convey 
Innd,  to  transfer  stock,  to  assign  a  bond-debt  or  other  chose 
in  action,  this  Court  will  not  interfere.  This  is  the  principle 
upon  which  the  recent  decisions  in  different  branches  of  the 
Court  have  proceeded.  But  the  case  is  widely  changed 
where  there  has  been  actually  a  conveyance  of  the  land,  a 
transfer  of  the  stock,  or  an  assignment  of  the  chose  in  action: 
there  the  cestui  que  trust  may  sustain  a  suit  against  the 
trustee,  and  the  trustee  may  file  his  bill  to  have  protection 
and  indemnity  against  conflicting  claimants.*'  It  was  also 
contended  that  the  furniture,  though  retained  by  the  settlor, 
passed  by  the  deed,  as  the  retainer  was  consistent  with  the 


1837. 
'  ,  ' 
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deed.  See  Ellison  v.  Ellison,  6  Ves.  656 ;  Fnlvcrtqfl  v.  Pulver- 
toft^  18  Ves.  84 ;  Foiicscue  v.  Barnett,  3  Myl.  and  Keen,  36. 
The  Lord  Chancellor  said  he  regretted  that  he  could  not  put 
tlie  parties  in  a  situation  to  have  their  rights  decided,  but 
that  he  saw  no  way  of  doing  it,  lottking  at  the  state  of  the 
pleadings  before  him ;  that,  if  the  Plaintiffs  were  right  in  their 
facts  and  their  law,  they  were  in  error  as  regarded  the Jbrm 
of  the  suit :  that  the  bill  was  not  one  by  which  a  trustee 
called  upon  the  Court,  by  reason  of  the  difficulty  arising 
from  the  nature  of  the  trust  and  the  conflicting  claims  of 
parties,  to  lend  him  its  aid  and  protection :  that,  had  the 
bill  been  one  of  that  kind,  making  the  cestui  que  trusts  De- 
fendants instead  of  making  some  of  them  Co-plaintiffs,  and 
stating  that  the  trusts  could  not  be  carried  into  execution 
without  the  assistance  of  equity,  inasmuch  as  the  executors 
and  the  persons  claiming  beneficially  were  quarrelling 
amongst  themselves,  the  Court  might  have  done  something  : 
it  might  have  directed  some  inquiries  before  the  Master, 
tokich  mould  have  eoentuaUy  enabled  it  to  give  suitable  relief. 
The  bill  claims  the  residue,  and  the  Plaintiffs  feel  themselves 
bound  to  admit  that,  whatever  they  are  entitled  to,  is  only 
after  the  debts  shall  be  satisfied.    On  that  head,  inquiry 
would  be  requisite.  It  might  be  contended  that  the  property 
assigned  is  not  subject  to  debts  incurred  since  the  date  of 
the  deed.    Information  might  be  requisite  as  to  whether 
there  were  debts  when  the  deed  was  made  1 2  years  ago 
and  the  amount.    But,  as  this  bill  cannot  enable  the  Court, 
at  any  period,  to  decide  on  the  merits,  it  is  useless  to  con- 
sider what,  if  it  had  been  properly  framed,  assuming  the 
facts  and  arguments  on  the  Plaintiff's  behalf  are  correct,  the 
inquiry  ought  to  have  been.    According  to  those  arguments, 
the  trustee  can  recover  at  law.   Why  does  he  come  here 
then  for  the  recovery  of  mere  choses  in  action  and  personal 
chattels,  for  that  is  the  object  of  the  bill  in  its  present  shape  ? 
What  aid  does  he  want  from  this  Court  ?  Why  does  he  not 
bring  his  action  at  law  I    The  bill  is  equally  defective  if 
looked  at  as  the  bill  of  the  cestui  que  trusts.    In  such  a  bill 
as  that,  the  trustee  would  be,  of  course,  the  principal  Defen- 
dant.   The  Vice'Chancellors  decree  dismissing  the  bill  must 
be  confirmed,  except  that  it  must  be  without  pryudice  to  the 
institution  of  any  other  suit. 
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,^837:    ^  HYDE  V.  PRICE. 

14th  and  15th 

-  '  HART  V.  CRADOCK. 

Annuity.  ^  , . 

Judgment'      v^N  the  19th  of  June  1779,  Wm.  Price  and  Marif  his 

Debt.  ^ifg  having  agreed  to  live  separate  from  each  other,  a 
In  1795,  an  an-  ^^^^  separation  was  executed  by  them  and  other 
nuity  was  grant-  parties.  By  a  deed  dated  the  20th  of  January  1794, 
gTanU)i^^^ife  ^iHio^m  Price,  in  lieu  of  the  provision  made  for  his  wife 
and  was  secured  by  the  former  deed,  assigned  2,600  I.  stock,  to  a  tras- 
hy a  bond,  and  ^g^^  i^  ^^ust  to  apply  the  dividends  for  her  maintenance 
by  a  warrant  of  ^  ^ 

attorney,  on  support,  during  the  joint  lives  of  himself  and  his 

which  judgment  wife ;  and,  in  case  John  Price,  their  son,  should  sur- 

was  entered  up.  ^j^^  j^j^  mother,  then  in  trust,  aOer  her  decease,  to 

1  ne  grantor  '  '  ^ 

died  intestate  in  transfer  the  stock  to  him ;  but  in  case  he  should  die 

time  the  an^^^  before,  then  in  trust,  after  the  decease  of  Mrs.  Price, 
nuity  was  great-  ^  transfer  the  stock  to  William  Price,  his  executors  &c. 
ly  in  arrear. 

I'he  grantor's         _       .   ,  ^  ,        1      m.-  _^  . 

assets  consisted,     By  an  mdenture  of  the  26th  of  May  1796,  Mary  Price 

solely,  of  a  fund  and  John  Price,  in  consideration  of  660  /.  (which  was 

had^een^ac^     raised  for  purchasing  a  commission  in  the  army  for 

mulating  from    John  Price),  granted  to  William  Hyde,  an  annuity  of 

the  grantors  79/^  during  their  joint  lives  and  the  life  of  the  survivor, 
death.    No  ad-       ,   ,        j  .  ,  i    .    1         1   ^  1^ 

ministration  was        charged  it  upon  the  2,600  /.  stock ;  and,  for  further 

taken  out  to  the  securing  the  annuity,  they,  at  the  same  time,  executed, 
f^a^HSthat      ^y^^'  ^  ^^^^  penalty  of  1,200/.,  and  also 

the  grantee  was  a  warrant  of  attorney  for  confessing  judgment  against 

entitled  to  be     them,  at  his  suit,  for  the  same  amount, 
paid  the  arrears 
of  the  annuity, 

with  interest  at  five  per  cent,  from  the  death  of  the  grantor. 

Many  of  the  provisions  of  3  &  4  Will.  4,  c.  43,  though  made  with 
reference  to  proceedings  at  law,  will  be  adopted  by  this  Court. 
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In  August  1796,  Mary  Price  and  John  Price^  in 
consideration  of  240  /.,  granted,  to  Thomas  ShearcrofU 
an  annuity  of  30/.  during  their  lives  and  the  life  of  the 
survivor,  and  charged  and  secured  it  in  the  same  man- 
ner as  the  former  annuity.  In  Trinity  Term  1796 
judgment  was  entered  up  on  both  the  warrants  of  at- 
torney. 

Hyde's  annuity  being  in  arrear,  he,  in  June  1796,  filed 
the  bill  in  the  first  cause  against  Mr.  and  Mrs  Price, 
John  PricCf  Shearcroft  and  the  trustee  of  the  deed  of 
January  1794,  praying  that  the  2,600/.  stock  might  be 
transferred  to  the  Accountant-general,  and  the  dividends 
applied  in  payment  of  the  arrears  and  future  payments 
of  his  annuity. 


1837. 


In  June  1797,  the  cause  was  heard  before  Lord 
Alvanley,  M.  R.,  who  dismissed  the  bill  so  far  as  it 
sought  payment  of  the  annuity,  out  of  the  stock,  during 
the  life  of  Mrs.  Price,  inasmuch  as  no  trust  was  created 
by  the  deed  of  1794,  for  her  separate  use,  and,  there- 
fore, she  had  no  dominion  over  the  dividends  of  the 
stock,  but  the  trust  created  by  that  deed,  was  for  her 
maintenance  and  support,  in  which  her  husband  had 
an  interest  as  well  as  herself.  His  Lordship,  however, 
held  that  the  grants  of  the  annuities  were  good  so  far  as 
they  affected  the  contingent  interest  of  John  Price ; 
and  that,  if  he  survived  his  mother,  the  fund  would  be 
amenable  to  the  annuities.  The  decree  therefore  di- 
rected the  bill  to  be  dismissed  so  far  as  it  sought  pay- 
ment of  Hyde^%  annuity,  out  of  the  fund,  during  Mrs. 
Price^s  life ;  that  the  fund  should  be  transferred  to  the 
Accountant-general,  and  that  the  dividends  should  be 
paid  to  the  trustee  of  the  deed  of  1794,  to  be  applied 
by  him  for  the  maintenance  of  Mrs.  Price  during  her 
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life,  with  liberty  for  her,  if  she  sarriTed  lier  hosburf, 
and  also  for  Hyde  and  William  Pricey  after  her  death, 
or  any  other  person  interested  in  the  fimd,  to  apply  to 
the  Court  as  they  should  be  adrised.* 

In  October  1798  William  Price  died.  In  1801  Jofa 
Price  left  this  country  and  went  to  Cape  Coast  Castle 
in  Africa,  where  he  died  in  June  1802.  In  March  1810, 
Mrs.  Price  died  at  GAeni,  intestate.  William  Pricelad 
made  a  will,  but  it  contained  no  dispositioD  of  his  resi- 
duary estate,  and,  consequently,  the  2,M0  L  stock,  which 
formed  part  of  the  residue,  became  dmaible  between 
Mrs.  Price  and  Jokm  Price  under  the  statute  of  distri- 
butions. 

Hart,  the  Plaintiff  in  the  second  cause,  was  the  per- 
sonal representative  of  Hyde's  residuary  legatee,  and, 
as  such,  was  a  creditor  upon  the  estates  of  Mrs.  Prkt 
and  John  Price,  in  respect  of  the  arrears  of  the  annuity 
of  70  /. :  and,  in  that  character,  he  had  applied,  to  the 
Ecclesiastical  Court,  for  letters  of  administration  to  Mrs. 
Price  and  her  sons,  but  without  success.  On  the  4th 
of  February  1834  (up  to  which  time  there  had  been  no 
personal  repi^esentalive  of  either  Mrs.  Price  or  her  son) 
letters  of  administration  to  Mrs.  Price,  and,  on  the  14th 
of  March  following,  letters  of  administration  to  her  sod, 
were  granted  to  Mr.  Maule,  the  solicitor  to  the  Treasury, 
on  behalf  of  the  Crown. 

The  fund  in  court  had  gone  on  accumulating  ever 
since  Mrs.  Price's  death. 

In  May  1834,  Hart  filed  his  bill  against  Cradock  (who 
was  the  personal  representative  o(  William  Price),  Brown 
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and  wife,  who  were  the  personal  representatives  of  Shear- 
croft,  and  Temple,  who  was  the  personal  representative 
of  Hyde  but  had  refused  to  take  any  steps  to  recover  the 
arrears  of  the  annuity  of  70  L  The  bill  alleged,  as  a  reason 
for  the  late  institution  of  the  suit,  that  the  Plaintiff,  some- 
time ago,  applied  to  the  Ecclesiastical  Court  for  letters  of 
administration  to  Mrs.  Price  and  her  son,  but  was  unable 
to  obtain  them,  and  that  there  had  been  no  personal  repre- 
sentative of  either  of  them,  until  the  letters  of  administra- 
tion were  granted  to  Mr.  Maule ;  and  it  prayed  that  an 
account  might  be  taken  of  what  was  due  in  respect  of 
the  annuity  of  70/.  and  tlie  interest  accrued  thereon,  such 
interest  to  be  calculated  from  time  to  time  as  the  annuity 
became  due  or  in  such  other  manner  as  to  the  Court 
should  seem  just ;  and  that  what  should  be  found  due 
might  be  paid  to  the  Plaintiff  out  of  the  personal  estate 
of  John  Price,  including  his  interest  in  the  2,500/.  stock* 
and  the  accumulations  thereof;  and  that  the  suit  might  be 
deemed  and  taken  to  be  supplemental  to  the  suit  of 
Hyde  v.  Price,  and  that  the  last-mentioned  suit  might 
be  revived. 

On  the  11th  of  February  1835,  the  cause  was  heard 
before  Sir  John  Leach,  M.  R.,  and  it  was  then  insisted, 
on  behalf  of  Mr.  Maule,  that  the  claims  of  the  Plaintiff 
and  of  the  Defendants  Brown  and  wife,  were  barred  by 
the  statute  of  limitations :  but  His  Honor  held  that  the 
statute  did  not  begin  to  run  until  the  letters  of  admini- 
stration to  John  Price  were  granted,  and  declared  that 
the  Plaintiff  was  to  be  considered  as  a  creditor  of  John 
Price,  in  respect  of  the  securities  granted  to  Hyde ;  and 
referred  it  to  the  Master  to  take  an  account  of  what 
was  due,  to  the  Plaintiff,  for  principal  and  interest  on 
such  securities,  and  to  certify  how  much  was  due  for 
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principal  and  interest,  up  to  the  time  of  making  his  re- 
port, to  the  Plaintiff  and  the  Defendant  William  Braum 
and  Mary  his  wife,  in  respect  of  the  annuities  of  70/. 
and  30  L,  with  liberty  to  state  special  circumstances. 

The  Master  reported  that  judgments  were  entered  up 
on  the  warrants  of  attorney,  in  Trinity  term  1795,  for 
1,200/.  and  480/.,  being  the  penalties  of  the  bonds  givai 
to  HydewaA  Shearcroft  respectively ;  and  that  the  arrears 
of  their  annuities,  up  to  Mrs.  Price's  death,  amounted, 
respectively,  to  1,036/.  Ss.  Ad.  and  437/.  10«.;  and 
that  those  sums  were  due  to  Hart  and  Brmm  and  wife 
respectively. 

To  this  report.  Hart  and  Brown  and  wife  excepted, 
on  the  ground  that  the  Master  ought  to  have  allowed 
interest,  on  the  sums  reported  due,  at  five  p»  cent.,  or, 
at  the  least,  at  four  per  cent.,  from  Mrs.  Price*s  death. 

Mr.  Jacob  and  Mr.  G.  Richards,  for  the  Plaintiff, 
and  Mr.  Cooper  and  Mr.  Simpson  for  the  De- 
fendants Brown  and  Wife : 

Hyde,  being  unable  to  obtain  payment  of  his  annuity, 
filed  his  bill  to  establish  it  as  against  the  dividends  of 
the  2,500/.  stock  and  the  contingent  interest,  of  John 
Price,  in  the  capital  of  that  fiind.  Hyde  was  not  guilty 
of  any  laches;  for  his  annuity  was  granted  in  1795, 
and  he  filed  his  bill  in  1796.  The  Court,  however,  dis- 
missed the  bill,  so  far  as  it  sought  to  affect  Mrs.  Price's 
life  interest,  on  the  ground  that  the  provision  made  for 
her  by  the  deed  of  1794,  was  intended  fc^  her  mainte- 
nance and  support ;  but,  as  the  annuity  was  charged  on 
John  Price*Q  interest,  the  fund  was  ordered  into  Court 
John  Price  died  in  1805,  and  Mrs.  Price,  in  1810,  and, 
Mr.  Price  being  then  dead  without  having  disposed  of 
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hifl  reversionary  interest  in  the  stock,  one-third  of  the 
capital  belonged  to  Mrs.  Price*s  estate,  and  two-thirds, 
to  Johu  Price's  estate.  There  was  no  other  property 
out  of  which  the  annuities  could  be  paid.  Hart  applied 
for  letters  of  administration  to  John  Price,  but  was  un- 
able to  obtain  them;  and  no  administration  to  John 
Price  was  taken  out,  until  1834,  when  Maule  took  it 
out  on  behalf  of  the  Crown.  The  consequence  is  that 
the  fund  remained  in  Court,  and  has  gone  on  accu- 
mulating ever  since  Mrs.  Price's  deaths  The  Master 
has  found  certain  sums  to  be  due  for  arrears  of  the 
annuities,  and  we  claim  interest  on  those  sums,  from 
Mrs.  Price's  death,  which,  it  must  be  observed,  the 
decree  expressly  directed  the  Master  to  allow.  But 
we  do  not  claim  interest  on  the  sums  reported  due,  as 
being  arrears  of  annuities.  In  March  1810  the  annui- 
ties ceased  to  exist,  and  the  sums  in  question  then  be- 
came ordinary  debts  secured  by  bonds  and  judgments. 
Where  actions  are  brought  on  judgments,  juries,  almost 
universally,  give  interest  in  the  shape  of  damages,  unless 
there  has  been  laches  on  the  part  of  the  creditor.  Here 
there  has  been  no  laches ;  for  the  fund  which  constitutes 
the  whole  of  the  debtor's  assets,  has  remained  in  Court, 
and  no  administration  was  taken  out  to  the  debtor  until 
1834.  Thomas  v.  Edwards  (a),  M'Clwre  v.  Dunkin{b). 
lliere,  interest  was  given  beyond  the  penalty  of  the  bond. 
If  a  creditor  obtains  interest  on  a  judgment-debt  when 
he  is  Plaintiff  in  an  action,  he  ought  to  be  allowed  it 
when  be  is  Plaintiff  in  a  suit  in  equity.  Where  the 
decree  is  in  the  common  form  and  directs  the  Master  to 
compute  interest  on  such  of  the  debts  as  carry  interest, 
he  can  compute  interest  on  those  securities  only  which, 
on  the  face  of  them,  carry  interest:  but  the  case  is 
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different  where,  as  in  this  case,  a  single  creditor  files 
a  bill  and  prays  to  be  paid  his  principal  and  interest 
The  present  is  not  a  suit  in  the  common  form :  it  has 
for  its  object  the  payment  of  the  debts  of  these  two 
creditors,  and  of  no  others.  It  is  a  contest  simply  be- 
tween those  two  creditors  and  the  personal  representa- 
tive of  the  debtor.  In  such  a  case  this  Court  will  give 
interest  on  a  judgment-debt,  as  a  court  of  law  would 
have  done,  the  property  out  of  which  the  debt  is  to  be  paid 
having  been  so  situated  that  no  diligence  on  the  part  of  the 
creditor,  would  have  enabled  him  to  obtain  payment  at 
an  earlier  period.  Stileman  v.  Ashdtmm  (c),  jttkuuon 
V.  Atkin8on{d).  The  latter  case  is  another  instance  in 
which  interest  was  given  beyond  the  penalty  of  the 
bond.  Gaunt  v.  Taylor  {e)  was  a  common  creditor's  suit, 
and  the  ordinary  decree  was  made  for  taking  an  account 
of  debts.  The  Master  had  allowed  a  judgment-creditor 
interest  on  his  debt;  upon  which  the  Plaintiff  excepted 
to  the  report ;  and  Sir  John  Leach,  M.  R.,  allowed  the 
exception.  In  that  case  the  judgment  was  obtained 
only  in  1830,  so  that  there  had  been  no  great  delay 
in*paying  the  debt ;  and  the  action  was  brought  against 
the  executors,  and  not  against  the  debtor  himself. 
The  Master  of  the  Rolls,  however,  seems  to  have 
considered  that,  in  some  cases,  the  Master  ought  to 
allow  interest  on  a  judgment-debt.  His  Honor  says: 
A  judgment-debt  is  satisfied,  both  at  law  and  in 
equity,  without  the  payment  of  interest^  unless  an  actum 
he  brought,  on  the  judgment^  to  recover  damages.  If  an 
action  at  law  were  brought  on  a  judgment,  and  it  was 
afterwards  sought  to  restrain  the  aclion  by  injunction  in 
equity,  I  am  of  opinion  that  such  injunction  should  not 


(c)  2  Atk.  477.  ((/)  1  Ball.  &  Beatt.  238. 

(e)  3  Myl.  k  Keen,  302. 
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be  granted  without  imposing  upon  the  debtor  the  condi- 
tion of  paying  that  interest  which,  without  the  interfe- 
rence of  the  court  of  equity,  the  creditor  would,  in 
such  case,  recover  at  law  in  the  shape  of  damages ;  and 
this  appears  to  have  been  the  reason  why  interest  on  the 
judgment  was  given  by  the  Court  of  Exchequer  in  the 
case  of  Thomas  v.  Edwards.  In  this  case,  however,  no 
action  at  law  has  been  brought  on  the  judgment  so  as 
to  found  the  claim  for  interest  f  and  the  exceptions  to 
the  Master*^  report  must  therefore  be  allowed/*  Here 
the  Plaintiff  stands  precisely  in  the  situation  contem- 
plated by  the  Master  of  the  Rolls  in  GauiU  v.  Taylor. 
The  principle  is  the  same  both  at  law  and  in  equity ;. 
and,  whether  the  judgment-creditor  proceed  by  action  at 
law  or  by  bill  in  equity,  must  be  wholly  immateriaL 


Besides,  the  fund  itself,  which  is  the  only  property  of 
the  debtor,  has  gone  on  accumulating,^  and  has  nearly 
doubled  itself;  and  yet  it  is  said  that  our  debt  is  to 
remain  the  same.  The  bill  too  prayed  for  interest; 
and  there  is  a  special  direction  in  the  decree,  to  compute 
how  much  is  due  for  principal  and  interest  on  the 
securities. 


Supposing,  however,  that  we  are  not  entitled  to  inte* 
rest  according  to  the  old  law,  we  are  entitled  to  it  under 
the  recent  statute,  3  8c  4  W.  4,  c.  42.  The  28th  section 
of  that  Act  enacts  :  That,  upon  all  debts  or  sums  of 
money  payable  at  a  certain  time  or  otherwise,  the  jury 
on  the  trial  of  any  issue,  or  on  any  inquisition  of  da- 
mages, may,  if  they  shall  think  fit,  allow  interest  to  the 
creditor  at  a  rate  not  exceeding  the  current  rate  of  inte- 
rest from  the  time  when  such  debts  or  sums  certain 
were  payable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time,  or, 
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if  payable  otherwise^  then  from  the  time  when  demand 
of  payment  shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor  that  interest  will 
be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment."  This  Act  has  a  retrospective  opera* 
tion  :  it  refers  to  all  actions  to  be  brought  for  the  reco- 
very of  debts,  whether  due  before  the  passii^  of  the 
Act,  or  to  become  due  afterwards :  and  this  Court  must 
necessarily  adopt  the  alteration  which  this  statute  has 
introduced  at  law. 

The  following  cases  also  were  cited  in  the  course  of 
the  argument :  Booth  v.  Leicester  (/),  Lawsan's  Case(g)j 
Bann  v.  Dalzell(Ji\  Duke  of  Bedford  y.  Coke  {i).  Grot- 
venor  v.  Cooke  (A),  Gibson  v.  Egerton  (I),  Kettleby  v. 
Kettleby  (m),  Creuze  v.  Hunter  (n),  Deschamps  v.  Van' 
neck  (o),  Maekwortk  v.  Thomas  (p),  Moore  v.  Mack- 
namara(q),  Berrington  v.  Evans  (r),  Legatt  v.  SkeweU{s), 
Batten  v.  Eamley  {t\  Ferrers  v.  Ferrers  («),  StapleUm 
V.  Contcatf  (w),  Morris  v.  Dillingham  (x).  The  Drapers' 
Company  v.  Davis  (y),  Newman  v.  AuUng  (z),  Robinson 
V.  Camming  (a),  Grant  v.  Grant  (6),  Shepherd  v.  Mack- 
reth  (c).  Anon  (rf),  Elliot  v.  Davis  (e),  Bodily  v.  Bel- 


(f)  1  Keen,  347. 

(g)  Ante,  vol.  3,  p.  hqq. 

(h)  3  Carr.  &  Payne,  376. 
(0  2  Vez.  116. 

(k)  1  Dick.  305. 

(J)  Ibid.  408. 

(vi)  3  Dick.  514. 

(w)  3  Ves.  jun.  157. 

(0)  Ibid.  716. 

(;;)  5  Ves.  329. 

(g)  1  Ball  &  Beau.  309. 

(r)  1  Younge,  276, 

(«)  Gilb.  Rep.  141. 


(0  2  P.W.  163. 

(«)  Ca.  Temp.  Talb.  2. 

(to)  1  Vez.  427. 

(x)  2  Vez.  170. 

(y)  2  Atk.  211. 

(z)  3  Atk.  579. 

(a)  2  Atk.  409. 

(b)  3  Russ.  598 ;  and  jnir, 
voJ.  3,  p.  340. 

(c)  2  H.  Black.  384. 
(rf)  1  Salk.  154. 

(e)  Bunb.  23* 
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Jomy  (/),  Lord  Lonsdale  v.  Church  {g\  Anderson  y. 
Dwyer  (A),  Duvall  v.  Terrey  (i),  Jeudwine  v.  Agate  (A), 
Morse  Y.  Faulkner  (/),  Kirwane  v.  ^/afte  (m),  Godfrey  v. 
Watson  (»),  Hilhouse  v.  Davis  (o), 

Mr.  Bacon  for  the  Defendant  Temp/e. 

The  Solicitor-General  and  Mr.  TFmy  for  the  De- 
fendant Maule : 

Mr.  Maule  is  a  party  to  the  second  suit  only :  but, 
neither  in  that  suit  nor  in  the  suit  of  Hyde  v.  Price,  is 
any  notice  taken  of  the  judgments. — [The  Vtce-Chancet' 
lor  :  Nothing  is  said  about  either  of  the  judgments  in  the 
suit  of  Hyde  v.  Price;  but  the  bill  in  Hart  v.  Cradoch 
mentions  the  Plaintiff's  wan-ant  of  attorney;  and  the 
decree  declares  that  the  Plaintiff  is  to  be  considered  as 
a  creditor  of  John  Price  in  respect  of  the  securities 
granted  to  W.  Hyde^  and  refers  it  to  the  Master  to  take 
an  account  of  what  is  due  to  the  Plaintiff,  for  principal 
and  interest  on  such  securities :  the  words  of  the  decree, 
therefore,  include  the  Plaintiff's  judgment.] — ^The  first 
suit  was  entirely  disposed  of.  The  second  suit,  though 
allied  to  be  supplemental  to  the  first,  has  nothing 
whatever  to  do  with  it.  The  second  suit  seeks  payment 
of  the  arrears  of  the  annuity  out  of  the  whole  personal 
assets  of  John  Price :  the  original  suit  sought  to  charge 
a  particular  fiind  only;  and  it  is  by  mere  accident 
that  the  Plaintiff  has  a  right  to  go  against  a  share  of 
that  fund. 

(/)  3  Burr.  1094.  (/)  3  Swanst.  429. 
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V. 

Cradock. 


(g)  3  T.  R.  388. 

(h)  I  Scho.&  Lef.  301. 
(0  Show.  P.  C.  15. 

{k)  Ante^  vol.  3,  p.  139. 


(m)  4  Bro.  P.  C.  533. 
(n)  3  Atk.  517, 
(0)  1  M.  &  S.  69. 
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John  Price  had  not  only  rendered  his  interest  in  the 
fund  liable  to  pay  the  annuity,  but  he  had  also  rendered 
himself  liable  :  consequently^  there  was  a  right  of  action 
against  him  in  1801,  and,  on  his  death  in  1802,  there 
was  a  right  of  suit  against  his  assets.  It  was  said  that 
he  died  without  assets;  but,  in  1801,  he  had  become 
entitled  to  a  share  of  the  fund  as  next  of  kin  of  his 
father,  and,  in  1810,  his  interest  in  that  share  vested  in 
possession,  and,  at  all  events,  the  Plaintiff  might  then  have 
instituted  this  suit.  It  is  alleged  that  there  was  no 
personal  representative  of  John  Price  ;  but  the  Plaintiff 
does  not  explain  why  there  was  none  from  1810  to 
1834.  All  that  he  says  is  that  he,  sometime  ago,  ap- 
plied for  letters  of  administration  to  John  Price,  but  that 
the  Ecclesiastical  Court  refused  to  grant  them  to  him : 
the  Court  surely  would  have  granted  letters  of  adminis- 
tration for  the  purposes  of  the  suit. 


In  this  case  there  has  been  no  delay  or  dilatory  pro- 
ceeding on  the  part  of  the  debtor ;  but  all  the  delay  has 
been  on  the  part  of  the  creditor ;  and,  consequently,  this 
is  not  a  case  in  which  the  Court  will  give  interest  on  a 
j  udgment-debt. 


The  direction  to  take  an  account  of  what  was  due  for 
principal  and  interest,  was  inserted  in  the  decree  as 
a  matter  of  course.  The  Court  could  not  mean  to  adju- 
dicate upon  so  important  a  point,  without  having  any- 
thing before  it  to  warrant  that  adjudication  :  and  such 
a  direction  does  not  authorize  the  Master  to  allow  inte- 
rest, unless  the  party  is  fairly  entitled  to  it,  Hamilton 
V.  Houghton  (a).  Interest  is  never  given  on  a  judg- 
ment-debt, where,  as  in  this  case,  the  special  circura- 


(a)  2  Bligh,  169, 


CASES  IN  CHANCERY. 


stances  are  irrespective  of  the  conduct  of  the  creditor. 
Besides  the  parties  who  have  excepted  to  the  report,  do 
not  ask  for  interest  on  the  sums  for  which  their  judg- 
ments were  entered  up,  but  for  the  sums  for  which  they 
say  their  judgments  were  to  stand  as  securities.  The 
principle  upon  which  interest  is  given  on  a  judgment,  is 
that,  after  judgment  recovered,  transit  in  rem  judica- 
tarn ;  and,  if  a  party  is  driven  to  bring  an  action  on  his 
judgment,  it  is  competent  to  the  jury  to  give  him  inte- 
rest, in  the  name  of  damages,  on  what  has  been  impro- 
perly withheld  from  him.  But  this  is  not  a  case  for 
giving  interest;  for  the  judgments  in  question,  are  not 
judgments  that  have  decided  what  is  due  to  the  parties : 
they  are  judgments  for  collateral  matters,  and  were  in- 
tended, merely,  to  enable  the  parties  to  recover  what 
they  might  establish  to  be  due  to  themselves  aliunde.  In 
Desehamps  v.  Vanneck  (i)  Lord  Loughborough,  C.  re- 
fused to  give  interest  on  a  judgment  upon  assets  quando 
acciderint,  although  that  is  the  very  case  in  which  a 
court  of  equity  would  give  interest  on  a  judgment,  if  it 
could.  In  Thomas  v.  Edwards  (c)  the  party  did  not 
choose  to  let  the  cause  go  to  trial,  but  applied  to  a 
court  of  equity  for  relief ;  and,  in  such  a  case,  interest 
will  be  given  on  a  judgment-debt.  So  also  where  the 
debtor  has  occasioned  improper  delay,  by  bringing  a 
writ  of  error,  interest  will  be  given.  In  Gaunt  v. 
Taylor  (rf).  Sir  John  Leach  refused  to  give  interest  on 
the  judgment.  His  Honor  says:  "  At  law  a  judg- 
ment does  not  carry  interest ;  but  interest  may  be  reco- 
vered at  law,  in  the  shape  of  damages,  by  an  action  on 
the  judgment.  Interest  vrill  also  be  given^  at  law,  on  a 
judgment  at  law,  when  the  effect  of  the  judgment  has 


(6)  2  Ves.  jun.  716.  (c)  3  Anst.  804. 

id)  3  Myl.  &  Keen,  302. 
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k»e  beat  wmj  iSatarf  or 
OB  die  pvt  of  Ike  ddHfir.  Hie 
to  tfe  RpQfft  hsve  amr  been  debyed 
or  impeded  bam  cimiiiiig  sMirfirtifm  of  their  demmds 
oal  of  the  »Kts  of  Jafai  Pirw;  and  the  Govt  cunoi 
alkv  interest  on  their  debts,  vithoadt  OfTCHafiu^  the 
decvion  ia  Gmmai  t.  Thjfkr. 

The  recent  statute  (3  &  4  W.  ^  c.  does  not  it 
all  oootemplate  jadgment-ddits.  Its  object  is,  merelj, 
to  alloir  juries  to  gire  interest,  where  parties  hare  coo- 
tmctedyby  aome  written  instrament,  to  pay  money  on  a 
certain  day,  and  the  instrament  is  silent  as  to  interest. 
It  does  not,  at  all,  alter  the  law  withreqwctto  jodgment- 
debts. 

BIr.  Jacob,  in  reply,  said  that,  by  the  Act,  juries  were 
empowered  to  allow  interest  on  debts  pa3rable  by  tit- 
tae  of  some  written  instrament;  that  the  Plaintiff's 
debt  was  payable  by  virtue  of  a  deed,  a  bond  and  a 
warrant  of  attorney ;  that,  although  the  Act  referred  to 
proceedings  at  common  law  only,  yet  courts  of  equity 
would  adopt  its  provisions,  by  way  of  analogy;  and 
that,  when  courts  of  equity  were  paying  debts  out  of 

(e)  1  YouDge,  276. 
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assets,  they  were  not  administeiing  equity  but  common 
law. 

The  Vice-Chancellor  : 
I  should  be  very  unwilling  to  let  my  judgment  rest 
merely  upon  the  words  which  are  found  in  the  decree* 

The  decree  declares  that  Hart  is  to  be  considered  a 
creditor  in  respect  of  the  securities  granted  to  William 
Hyde  in  the  pleadings  mentioned,  and  refers  it  to  the 
Master  to  take  an  account  of  what  is  due,  to  the  Plain- 
tiff, for  principal  and  interest  on  such  securities ;  and 
then  it  directs  the  Master  to  calculate  and  certify  how 
much  is  due,  for  principal  and  interest,  from  the  estate 
of  John  Price,  up  to  the  time  of  making  his  report, 
unto  the  Plaintiff  and  the  Defendants,  and  W.  Brown 
and  Mary  his  wife,  in  respect  of  the  several  annuities  of 
70/.  and  30/.  in  the  pleadings  mentioned ;  and  the  Mas^ 
^er  is  to  be  at  liberty  to  state  special  circumstances. 


1837. 
Hyde 

V. 

Price. 
Hart 

V. 

Cradoci^. 


Although  I  do  not  rely  upon  the  words  in  the  de- 
cree, which  direct  interest  to  be  calculated,  yet  it  is 
impossible  not  to  see  that  the  counsel  who  framed  the 
minutes  on  the  one  side,  and  who  accepted  them  on  the 
other,  must  have  taken  it  for  granted  that  interest  would 
appear  to  be  due  on  the  securities  that  were  given  for 
the  annuities.  But,  without  resting  upon  that,  I  have  to 
observe  that  the  decree  declares  that  Hart  is  to  be  con- 
sidered a  creditor  of  John  Price  in  respect  of  the  secu- 
rities granted  to  Hyde  in  the  pleadings  mentioned:  and 
although,  in  point  of  fact,  the  pleadings  in  the  cause  of 
Hart  V.  Cradock,  did  not  mention  the  security  of  the 
judgment,  yet  they  mentioned  that  which,  almost  as  a 
matter  of  course,  produces  a  judgment;  for  they  men- 
tioned that  a  warrant  of  attorney  was  given  by  John 
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Price  to  Hyde ;  and  why  was  it  given  except  that  judg- 
ment might  be,  if  necessary,  entered  up  on  it  ?  It  ap- 
pears, too,  from  the  Master's  report,  that  a  judgment 
was  entered  up,  not  only  on  behalf  of  Hyde^  but  also  on 
behalf  of  Shearcroft,  under  whom  the  Defendants 
Brawn  and  wife  claim. 

Then  what  are  the  circumstances  of  the  case  with 
respect  to  the  position  of  the  fund.  The  fund  came  into 
possession  on  the  death  of  Mrs.  Price  in  1810 ;  and, 
previous  to  that  time,  by  reason  of  the  proceedings  in 
the  first  suit  of  Hyde  v.  Price,  the  fund  had  come  into 
Court;  and,  consequently,  from  the  time  of  her  death, 
the  fund  produced  dividends  which  were  accumulated  in 
this  Court. 


The  question  is  a  question  solely  between  two  persons 
who  claim  as  creditors,  and  a  person  who  is  merely  a 
dry  legal  administrator ;  and  there  is  no  conflict  between 
the  persons  who  make  the  claim  on  the  exceptions  and 
other  creditors ;  which,  I  think,  makes  a  very  material 
difference  with  respect  to  a  portion  of  the  Plaintiff's  de- 
mand, which  may  depend  upon  the  discretion  of  the 
Court. 


It  appears  that  the  annuities  are  wholly  in  arrear,  not 
one  farthing  has  ever  been  paid,  and  that  the  fund  has 
gone  on  increasing  for  many  years ;  and  it  is  asked,  as 
against  the  finding  of  the  Master,  that  the  parties  ex- 
cepting may  be  allowed  interest  on  the  arrears  of  the 
annuities. 

I  will  first  consider  the  case  with  reference  to  the  law  as 
it  stood  before  the  passing  of  the  Act  of  3  &  4  W.  4,  c.  42. 
That  law  is  correctly  stated  in  the  judgment  which  was 
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given  by  Sir  John  Leach,  in  Oaunt  v.  Taylor.  His  Honor 
says:  "  At  law  a  judgment  does  not  carry  interest,  but 
interest  may  be  recovered  at  law,  in  the  shape  of 
damages,  by  an  action  on  the  judgment."  It  seems  to 
be  but  reasonable  that  if  interest  might  be  recovered  at 
law,  if  an  action  were  brought  on  the  judgment,  it  ought 
also  to  be  recoverable  in  a  case  where  the  position  of 
the  assets  would  not  render  an  action  on  the  judgment 
advisable,  but  would  make  a  bill  in  equity  the  proper 
remedy.  In  this  case  the  bill  was  filed  in  the  begin- 
ning of  the  year  1834.  Then,  supposing  that  the  late 
Act  had  not  been  passed,  there  is  that  step  taken  which 
is  equivalent  to  the  bringing  of  an  action ;  for,  if  an  ac- 
tion could  have  been  brought  at  law,  under  such  cir- 
cumstances as  affect  this  case,  it  would  have  been  ex- 
tremely reasonable  to  allow  the  jury  to  give  interest 
upon  the  judgment  by  way  of  damages :  and  it  appears 
to  me  to  be  contrary  to  the  plain  justice  of  the  case  (if 
this  Court  is  to  exercise  a  discretion,)  that  it  should  not 
allow  these  parties  interest  on  the  amount  of  the  arrears 
of  the  annuities. 

The  case  however  is  put  in  a  more  favourable  position 
for  the  exercise  of  that  discretion  in  favour  of  the  claim- 
ants, by  reason  of  the  fact  that  the  Act  of  the  3  &  4  W. 
4,  c.  42,  was  in  force  when  the  bill  in  the  second  suit 
was  filed.  By  the  28th  section  of  that  Act,  it  is  enacted 
that  &c.  8cc.  This  is  a  remedial  Act,  and  I  cannot  help 
thinking  that  it  is  absolutely  necessary  for  this  Court 
to  adopt  many  of  the  provisions  of  it  as  well  as  of  the 
27th  chapter  of  the  same  session,  changing  of  course  the 
mere  formal  language,  and  adapting  it  to  the  practice  of 
this  Court.  I  think  that  if,  after  this  statute  had  passed, 
an  action  could  have  been  brought  on  the  judgment. 


1837. 
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there  would  be  no  question  but  any  judge  would  have 
allowed  the  jury  to  exercise  their  discretion  upon  the 
point  of  interest. 

My  opinion,  upon  the  whole,  is  that  the  Master  has 
taken  a  very  narrow  view  of  the  case,  and  that  the  ex- 
ceptions taken  to  the  disallowance  of  the  interest,  must 
be  allowed. 

It  also  seems  to  me  that  I  must  treat  this  as  a  legal 
demand.  It  is  not  like  the  case  of  a  court  of  equity 
dealing  with  a  legacy  or  any  other  subject  of  an  equit- 
able nature ;  but  it  is  a  mere  debt,  and  I  think  that,  as 
such,  interest  at  5  per  cent,  should  be  allowed  from  the 
decease  of  Mrs.  Price. 


1837: 
17th  July. 

Executors  and 
Administrators, 
Devastavit,. 
Feme  Coverte. 


CLOUGH  V.  DIXON. 

On  the  29th  of  November  1829  Ann  Dixon  died  intes- 
tate as  to  her  residuary  estate,  (which  consisted,  princi- 
pally, of  stock  in  the  funds,)  leaving  two  children  and 
nineteen  grand-children  her  next  of  kin.  Letters  of  ad- 
ministration to  the  deceased,  were  granted  to  her  chil- 
dren, T.  R.  Dixon  and  Emily  the  wife  of  John  Bond. 


A.  and  i?.,  the 
wife  of  C,  took 
out  admini- 
stration to  an 

intestate.  A.  and  C,  with  the  knowledge  of  i?.,  and  for  the  purpose  of  dis- 
tribution amongst  the  next  of  kin,  sold  out  stock  belonging  to  the  intes- 
tate, and  paid  the  proceeds  into  a  bank,  to  the  joint  account  of  A.  and 
C. ;  and  they  agreed  tliat  all  cheques  on  the  bank,  should  be  signed  by 
them  jointly.  8oon  afterwards  all  the  next  of  kin  (except  one  who  was 
abroad,  but  was  expected  to  return  shortly)  were  paid  their  shares,  and 
a  sum  was  reserved  in  the  bank  to  answer  the  share  of  the  absent  party. 
C.  died,  and  10  months  afterwards,  A.  drew  out  the  reserved  sum  and 
absconded.  Held  that  C/s  estate  was  answerable  for  the  loss :  but 
the  question  as  to  B/s  liability  was  reserved. 
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Dixon,  and  John  Bond  in  right  of  and  with  the  consent 
of  his  wife,  possessed  themselves  of  the  intestate's  estate, 
and  sold  out  the  stock,  and,  in  May  1831,  they  paid  the 
proceeds  into  ChiUTs  banking  house,  to  their  joint  ac- 
count, with  a  view  to  the  same  being  distributed  amongst 
the  next  of  kin ;  and  it  was  agreed,  between  them,  that 
all  cheques  to  be  drawn  upon  Child  ^  Co.  should  be 
signed  by  them  jointly.  In  the  course  of  a  few  months, 
all  the  next  of  kin,  except  Louisa  Renell  dough,  the 
wife  of  John  Clough,  were  paid  their  distributive  shares 
by  cheques  signed  as  before  mentioned.  Mr.  and  Mrs. 
Clough  being  expected  to  return  shortly  from  India,  the 
sum  of  1,348/.  was  allowed  to  remain  in  Child's  bank 
to  answer  Mrs.  dough's  share.  On  the  15th  of  Decem- 
ber 1831  Bond  died.  In  October  and  November  fol- 
lowing Dixon  drew  out  the  1,348/.  and,  early  in  1834> 
he  absconded. 

Mr.  and  Mrs.  dough,  having  changed  their  plans,  did 
not  arrive  in  JSngland  until  the  15th  of  December  1833. 
In  June  following  they  filed  the  bill  in  this  cause,  against 
Mrs.  Bond,  her  late  husband*s  executors,  and  Dixon^ 
(who  was  out  of  the  jurisdiction)  praying  for  payment  of 
Mrs,  ClougKs  share,  and  seeking  to  charge  Mrs.  Bond 
and  her  late  husband's  executors  with  the  sum  drawn 
out  by  Dixon. 

Mr.  Knight  and  Mr.  Walker  for  the  Plaintiffs : 

Almost  the  whole  of  the  intestate's  property  was,  at 
her  death,  invested  in  the  funds,  where  it  was  secure 
and  produced  dividends.  It  was  afterwards  sold  out 
and  placed  in  a  bank,  where  it  was  insecure  and  pro- 
duced no  interest ;  and  it  was  placed  at  the  disposal  of 
the  administrator  and  of  the  husband  of  the  adminis- 
tratrix ;  and,  consequently,  it  was  not  under  the  protec- 


^  .  ' 
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tion  of  the  personal  representatives.  Salway  v.  Sal- 
way  (a).  That  was  a  prodigiously  strong  case ;  for, 
there,  the  protection  of  the  fund  was  increased  ;  but  here 
it  was  diminished.  In  that  case  the  receiyer  was  held 
to  be  liable  because  the  fund  was  not  under  the  legal 
protection. 

Mrs.  Bond  concurred  in  obtaining  the  administration 
and  in  the  disposal  of  the  funded  property.  It  was  a 
devastavit  on  her  part,  to  place  the  assets  under  the 
control  of  Duron  and  her  husband.  She  was  aware  that 
the  money  had  been  paid  into  Child's,  hut,  neither  in 
her  husband's  lifetime,  nor  even  after  his  death,  did  she 
take  any  step  to  place  the  fund  in  a  state  of  security. 
As  the  plaintiiTs  were  in  India,  their  share  ought  to  ha?e 
been  invested  in  stock.  Alacdonnell  v.  Harding  (b), 
Adair  v.  Shaw  (c). 

Mr.  Whitmarsh  and  Mr.  Whitmarsk,  jun.,  for  the 
executors  of  Mr.  Band: 

The  greatest  care  was  taken,  by  Mr.  Bond,  to  secure 
the  fund.  It  was  paid  into  ChibTs  bank  to  the  joint 
account  of  Bond  and  Dixon ;  and  it  was  agreed  that 
all  cheques  to  be  drawn  on  the  bank,  should  be  signed 
by  them  jointly.  The  stock  was  necessarily  sold  out,  and 
the  money  placed  in  the  bank,  for  the  purpose  of  distri- 
bution. The  distribution  immediately  commenced,  and 
Uie  next  of  kin,  except  Mrs.  Clough,  were  paid  their  dis- 
tributive shares.  She  and  her  husband  were  then  ex- 
pected to  return,  shortly,  from  India ;  but  they  changed 
their  plans  and  did  not  return  until  the  end  of  1833.  In 
Macdonnell  v.  Harding,  the  payment  to  the  bankers. 


1837. 


Clough 
Dixon. 


(fl)  a  Russ.  &  Myl.  215.  (6)  Ani€,vo\.  7,  p.  178. 

(c)  1  Scho.  &  Lef.  343. 
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was  an  unnecessary  act :  but  here  the  residue  could  not 
have  been  distributed  without  selling  the  stock  and 
paying  the  money  into  the  bank,  and,  therefore,  those 
acts  were  necessary  to  the  winding  up  of  the  intestate's 
affairs. 

Mr.  Jacobs  for  Mrs.  Bond: 

The  Plaintiffs  seek  to  charge  Mrs.  Bond  with  what 
was  received,  not  by  her,  but  by  her  husband.  She  was 
a  married  woman  when  the  administration  was  granted : 
she  did  not  marry  first  and  then  take  out  administration. 

The  fund  was  properly  paid  into  Child's,  in  the  names 
of  Bend  and  Dixon ;  for  Bond  was,  practically,  the 
administrator  during  his  life ;  and  the  money  was  pro- 
perly placed  in  the  names  of  the  paities  who  were  to 
have  the  management  and  disposal  of  it.  It  is  Hke  the 
case  of  an  executor  appointed  for  a  limited  period,  as, 
for  instance,  during  the  minority  of  another ;  in  such  a 
case  the  money  of  the  deceased  ought  to  be  placed  in 
the  name  of  the  executor  for  the  time  being.  At  all 
events,  it  is  premature  to  attempt  to  charge  Mrs.  Bond, 
until  the  usual  accounts  have  been  taken. 

The  Vice-Chancellor  : 

It  was  contended,  on  behalf  of  Bond's  executors, 
that  he  had  protected  the  fund  to  the  best  of  his  power. 
But,  wlien  he  paid  the  fund  into  Ckilds  banking  house 
to  the  joint  account  of  himself  and  Dixon,  he  did  an 
act  by  means  of  which  the  whole  fund,  immediately  on 
his  death,  came  under  the  control  of  Dixon.  It  does  not 
differ,  in  substance,  from  his  having  handed  over,  as  the 
last  act  of  his  life,  the  whole  fund  to  Dixon.  Bonds 
estate,  therefore,  is  clearly  answerable  for  the  money 
which  was  drawn  out  by  Dixon, 
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I  have,  howcrer,  ooosideTable  doubt  whether,  in  a 
case  like  the  present,  where  the  plaintiff  claims  as  one 
of  the  next  of  km  of  the  intestate,  the  Court  can  make 
Mrs.  Bcmd  responsible  for  the  devastavit  which  was  the 
act  of  her  husband. 

Then  the  question  is,  whether  Mrs.  Bend  is  liable, 
because,  after  the  death  of  her  husband,  she  took  no 
step  to  remove,  out  of  the  power  of  her  co-adniinistrator, 
that  fund  which  her  husband  had  placed  in  his  powtf. 
I  doubt  whether  the  Court  could  proceed  against  her  in 
respect  of  her  non-action :  and,  therefore,  it  seems  to 
me  that  all  that  I  can  do  at  present,  is  to  decree  an 
account  to  be  taken  of  the  assets  received  by  Mr.  and 
Mrs.  JSaiufand  Dixom^  or  any  of  them,  and  to  declare  thai 
the  executors  of  Mr.  Bcmd  are  answerable,  out  of  his  as- 
sets, for  the  sum  of  1,S4B/.  which  was  drawn  out  otChiUTs 
bank,  by  DixoUy  with  interest  at  four  per  c^t«  from  the 
time  it  was  drawn  out :  and  I  shall  reserve  the  question 
as  to  the  liability  of  Mrs.  Bond^  until  after  the  Master 
shall  have  made  his  report.  That  question  ought  to  be 
reserved  in  the  very  words  in  which  the  question  is  re- 
served in  Adair  v.  Shaw. 

I  do  not  think  that  the  reasoning  of  Lord  Redesdak 
is  satisfactory,  where  he  says  that  a  married  woman,  an 
executrix,  would  be  responsible  to  the  creditors  of  the 
testator,  after  the  coverture,  for  a  devastavit  committed 
by  her  husband  during  the  coverture  {d). 

(d)  See  1  Scho.  &  Lef.  257.  The  decision  in  the  case 
reported  above,  was  affirmed  by  The  Lord  Chancellor,  See 
3  Myl.  &  Craig.  490. 
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WARREN  V.  TAYLOR.  1837-. 

25th  July. 

The  Plaintiff  and  one  Wood  had  been  co-partners  in  Evidence. 

trade.   Tlie  Plaintiff  retired,  and,  thereupon,  Wood  took   

the  Defendant  Taylor  into  partnership  with  him,  and  it  qq^^^^^^^^ 

was  all^d  that  Wood  and  TayloTy  in  consideration  of  A.  retired,  and 

the  Plaintiff  relinquishing  his  share  of  the  business,  ^" 

partnership  with 

agreed,  by  parol,  to  give  the  Plaintiff  their  joint  and  him.  That  part- 
several  bond  to  indemnify  him  against  the  debts  due  nership  was  dis- 
fix)m  the  firm  of  Warren  ^  Wood.    The  partnership  be-  ^jlb^ecarae 
tween  Wood  and  Taylor  whs  afterwards  dissolved ;  and  bankrupt  Held 

Wood  became  bankrupt;  but  it  did  not  appear  that  he  "^^^ 

a  firooQ  witness 

had  obtained  his  certificate.   The  bill  was  filed  to  com-  to  prove  an 
pel  a  specific  performance  of  the  agreement  to  give  the  agreement 
bond  of  indemnity.      .  t^l^X 

with  him  by 

Wood  had  been  examined,  as  a  witness,  to  prove  the  ^  h'"" 

agreement :  but,  on  the  hearing  of  the  cause,  agdnsrthe" 

debts  of  the 

Mr.  Jacob  and  Mr.  Loxondes  for  the  Defendant,  ob-  ^^st  partner- 
jected  to  his  evidence,  on  the  ground  that  it  tended  to  ^* 
diminish  a  liability  to  which  he  was  then  subject. 

Mr.  Cooper  and  Mr.  James  Russell,  for  the  Plaintiff, 
said  that  Wood's  evidence  did  not  tend  to  benefit  his 
estate,  inasmuch  as  his  liability  would  remain  the  same 
whether  a  debt  due  from  the  firm  of  Warren  ^  Wood 
were  proved,  by  the  creditor,  against  Wood's  estate,  or 
whether  Warren  or  Taylor  paid  it ;  for  they  would  be 
entitled  to  stand  in  the  place  of  the  creditor  and  prove 
the  amount  under  the  fiat ;  and  consequently  the  ex- 
tent of  Wood's  liability  would  remain  the  same,  and  the 
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1837.        only  difference  would  be  with  respect  to  the  person  to 
whom  he  was  liable. 


Warren 

V. 

Taylor. 


The  Vice-Chancellor  : 
It  seems  to  me  that,  so  far  as  Wood's  evidence  tends 
to  throw  liability  on  TayZor,  it  tends  to  exonerate  tVood; 
and,  if  it  exonerates  him,  it  cannot  be  received. 


1837: 
29th  July. 

Prod  ice. 
Injunction. 

Where  an  in- 
junction has 
been  obtained 
to  restrain  an 
action  brought 
by  a  ce&tnique 
trust  in  the 
name  of  his  trus- 
tee, a  special 
application  may 
be  made  to  dis- 
solve it ;  and  it 
is  not  necessary 
to  obtain  an 
order  and 
then  to  move  to 
make  it  abso- 
lute. 


SHARPLEY  r.  PEERING.* 

Th  E  bill  was  filed  against  a  cestuique  trust  and  his 
trustee,  to  restrain  an  action  brought  by  the  former  in 
the  name  of  the  latter. 

The  injunction  having  been  obtained, 

Mr.  Jacob  now  made  a  special  motion  to  dissolve  it 

Mr.  G.  Z.  Rmsell,  contra^  said  that  the  usual  order 
for  dissolving  the  injunction  nisi,  ought  to  have  been 
obtained  first,  and  then  a  motion  ought  to  have  been 
made  to  dissolve  it  absolutely. 

Mr.  Jacob y  in  reply,  contended  that,  under  the  cir- 
cumstances of  the.  case,  a  special  application  was  re- 
gular: and 


The  Vice-Chancellor  so  ruled. 


*  Ex  relatione. 
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BLUNDELL  v.  WINSOR.  1837  :. 

1st  August. 

The  Plaintiff  was  one  of  the  members  of  a  company  Joint-stock 

or  partnership  called      The  Anglo-American  Gold-  Company, 

Mining  Association/'  and  the  Defendants,  who  were   * 

23  in  number,  were  the  other  members.  A  joint-stock 

company  form- 
ed for  working 

The  bill  stated  that,  in  November  1833,  the  Plaintiff,  gold  mines  in 

together  with  the  Defendant  John  Penman^  and  George  Ameiica^ 

Alfred  Muskett  and  several  other  persons,  formed  them-  ^i^jch  might  be 

selves  into  a  co-partnership,  society,  or  company  under  increased  to  an 

the  title  or  denomination  before  mentioned,  and  that,  by  un^'™'^^'^ 

'  '   ^  tent,  and  were 

an  indenture  dated  the  1st  of  November  1833  and  made  made  assignable 

between  Penman  of  the  first  part,  Muskett  of  the  second  ^^fj^^^^ 

part,  the  several  other  persons  whose  names  and  seals  was  held  to  be  H- 

were  thereunto  set  and  affixed,  (except  Penman^  Muskett  legal  and  fraudu- 

and  the  Defendant  Thomas  Bridges,)  of  the  third  part,  ""^^i^^r 

^  r    >  murrer  to  a  bill 

and  Thomas  Bridges  of  the  fourth  part,  after  reciting  filed  by  one  of 
that  the  parties  of  the  first,  second  and  third  parts  had  the  shareholders 
lately  agreed  to  form  a  company  for  the  purpose  of  ^fhers  for^he 
working  gold  mines  in  the  United  States  of  America:  purpose  of  car 
It  was  witnessed  that,  for  the  purpose  of  establishing  ^^d^fsdiuion^^ 
and  regulating  the  company,  and  in  order  to  ascertain,  the  company, 
define  and  settle  the  rights,  interests  and  liabilities  of  allowed, 
the  several  parties  interested  in  respect  thereof,  it  was 
agreed  that  the  parties  of  the  first,  second  and  third 
parts,  and  all  persons  who  should  thereafter  become 
subscribers  to  or  interested  in  the  capital  of  the  com- 
pany, and  who  were  thereby  described  as  shareholders, 
should,  so  long  as  they  possessed  any  share  of  the 
capital  of  the  company,  be  and  continue,  until  dissolved 
under  the  provisions  thereinafter  in  that  behalf  contained, 
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a  company  or  partnership  under  the  name  before  men- 
tioned ;  that  the  object  of  the  company  should  be  the 
working  of  gold  mines  in  the  United  States  of  America 
and  the  reduction  and  sale  of  that  precious  metal  and 
all  other  valuable  products  of  the  mines  ;  that  Peimian 
should  be  superintendent  of  the  company,  Muskett^ 
trustee  and  treasurer,  and  he  and  Penman  directors; 
that  the  capital  should  be  6,000  L,  which  should  be 
considered  as  divided  into  60  shares  of  100/.  each,  and 
be  numbered  from  1  to  60,  (all  which  shares  had  been 
taken  and  subscribed  for  by  the  parties  of  the  first, 
second  and  third  parts) ;  that  it  should  be  lawful  for  the 
shareholders,  at  a  meeting  to  be  called  for  that  purpose, 
at  any  time  and  from  time  to  time,  to  increase  the  capital 
to  any  amount  that  might  be  agreed  upon,  by  creating  an 
additional  number  of  100  L  shares,  such  additional  shares 
to  be  numbered  from  60  progressively  forward;  that 
the  shares,  as  well  original  as  additional,  should  and 
might  be  assigned  and  disposed  of,  by  deed  or  wHl  or 
otherwise,  to  any  other  person  or  persons,  at  the  discre- 
tion of  the  holders  thereof,  but  no  shares  should  be  divi- 
sible into  any  fractional  part;  that  an  instalment  of  26  L 
per  cent,  should  be  paid,  upon  each  share,  to  the  trus- 
tee and  treasurer,  immediately  before  the  execution  of 
the  deed ;  that  the  trustee  and  treasurer  should  be  at 
liberty  to  require  payment  of  all  future  instalments  at 
such  times  and  in  such  manner  as  he  should  think  pro- 
per ;  that  Penman,  in  consideration  of  his  services  as 
superintendent  of  the  company,  should  be  entitled  to 
one-fourth  part  of  the  gains  and  profits  thereof,  before 
any  division  should  be  made  among  the  shareholders ; 
that,  during  the  first  three  years  of  the  existence  of 
the  company,  such  period  to  be  calculated  from  the 
commencement  of  its  operations  in  America,  the  three- 
fourths  of  the  gains  and  profits,  after  providing  for 
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the  share  agreed  to  be  allowed  to  Penman,  should  be 
divided  into  two  equal  parts,  one  whereof  should  be 
employed  in  extending  the  operations  of  the  company 
according  to  Penman's  directions,  and  the  other  of  such 
parts,  together  with  the  entirety  of  the  gains  and  profits 
after  the  expiration  of  the  three  years  and  after  making 
the  allowance  to  Penman,  should  be  divided  among  the 
shareholders,  according  to  the  number  and  amount  of 
their  shares ;  that  Penman  should  be  the  superinten*- 
dent  of  the  company  and  should  be  bound  by  the  several 
rules,  regulations  and  provisions  next  thereinafter 
contained  (that  is  to  say)  inasmuch  as  the  parties 
of  the  second  and  third  parts,  had  been  mainly  I'n- 
dttced  to  become  shareholders  in  consequence  of  (he  repre- 
sentation made  by  Penman  that  there  were  gold  mines 
in  various  parts  of  the  United  States  of  America  which 
might  be  taken  and  profitably  worked  by  the  com- 
pany, and  that  he  was  competent  and  willing  to 
superintend  the  working  of  the  mines  and  the  general 
management  of  the  company's  affairs  in  America,  it  was 
agreed,  between  the  parties  thereto,  that  Penman  should, 
as  soon  as  conveniently  might  be  after  the  execution  of 
the  deed,  repair  to  the  United  States  and  endeavour  to 
obtain  an  eligible  situation  for  carrying  on  the  opera- 
tions of  the  company,  and  that,  for  the  purpose  of  ena- 
bling them  to  commence  operations,  the  trustee  and 
treasurer  might  forthwith  advance  him  600  and,  in 
order  to  carry  on  such  operations.  Penman  should  be 
at  liberty  to  draw  upon  the  trustee  and  treasurer  for 
such  sums  as  he  might,  from  time  to  time,  require ;  that 
Muskett  should  be  the  trustee  and  treasurer  of  the 
company ;  that  an  absolute  and  entire  dissolution  of  the 
company  might  take  place  by  a  resolution  of  the  majo- 
rity of  the  shareholders  present  at  three  successive 
meetings  to  be  held  for  that  purpose,  the  last  of  which 
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meetings  should  appoint  three  of  the  shareholders,  of 
whom  the  trustee  and  treasurer  for  the  time  being  should 
be  one,  for  the  purpose  of  carrying  such  dissolution  into 
effect,  and  the  affairs  of  the  company  should  be  there- 
upon wound  up,  and  the  assets  of  the  company,  after 
satisfying  their  debts  and  liabilities,  should  be  divided 
among  the  shareholders  in  proportion  to  their  shares, 
and  any  special  meeting  of  the  shareholders  duly  con- 
vened for  that  purpose,  might  declare  the  accounts  of 
the  company  finally  closed  and  the  assets  fully  admi- 
nistered, and  the  superintendent,  trustee  and  treasurer, 
and  all  other  jjarties  released  and  discharged  from  all 
future  liabilities  and  engagements,  actions,  suits,  claims 
and  demands,  under  or  by  virtue  or  in  consequence  of  the 
deed,  or  of  any  other  deed  or  engagement  entered  into  by 
them  in  connexion  with  or  reference  to  the  affairs  of  the 
company,  and  that  the  superintendent,  trustee  and  trea^ 
surer,  and  all  other  parties  should  be  released  and  dis* 
charged  according  to  such  resolution  and  on  the  terms 
and  under  the  modifications  thereof:  and  the  parties  of 
the  first,  second  and  third  parts  covenanted  with  Bridges, 
(who  was  thereby  made  trustee  of  the  covenant  on  be- 
half of  the  slmreholders,)  to  pay  the  instalments  on  their 
respective  shares,  and  to  observe  all  the  rules  and  regu- 
lations of  the  deed,  so  far  as  the  same  related  to  their 
shares  therein,  or  to  their  rights,  privileges  or  liabilities 
as  bhareholders. 


The  bill  then  stated  that,  pursuant  to  the  provisions 
of  the  deed,  60  shares  of  100/.  each,  were  subscribed 
for  and  taken  by  various  persons,  and  that  100 /.was 
paid  upon  each  share ;  that,  shortly  after  the  date  of 
the  deed.  Penman  proceeded  to  North  Carolina  as  su- 
perintendent of  the  company,  and  there  commenced  the 
operations  of  the  company,  and  that,  to  enable  him  so 
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to  dOf  Muskett,  from  time  to  time,  supplied  him  with 
money  out  of  the  funds  of  the  company ;  that,  in  Sep« 
tember  1834,  Muskett  resigned  his  office  of  trustee  and 
treasurer,  and  that,  at  a  meeting  held  on  the  29th  of 
that  month,  140  new  shares  were  created,  and  the  Plain- 
tiff and  the  Defendants  Smith  and  Magnus  were  ap- 
pointed directors,  trustees  and  treasurers  in  the  room  of 
Muskett ;  that  Mvskett's  accounts  had  been  finally  set- 
tled and  closed  and  he  had  been  duly  and  absolutely 
discharged  from  all  liability  in  respect  of  his  office  of 
trustee  and  treasurer ;  that  PenmaUy  in  carrying  on  the 
affairs  of  the  company  in  America,  contracted  for  the 
purchase  of  several  mines  and  shares  of  mines,  and 
incurred  liabilities  on  the  part  of  the  company  to  a  very 
large  amount,  and,  in  consequence  thereof,  the  share- 
holders, in  December  1835,  became  greatly  dissatisfied 
with  his  conduct;  that,  at  a  meeting  held  on  the  1 7th 
of  December  1835,  Pejunan  was  removed  from  his  office 
as  a  director  and  superintendent  of  the  company,  in 
consequence  of  his  having  drawn  bills  of  exchange  on 
the  Plaintiff,  on  account  of  the  company,  far  exceeding 
the  amount  of  the  subscribed  capital,  and  also  for  having 
expressed  his  intention  of  withholding  the  company's 
property  unless  an  exorbitantly  large  sum  was  paid  to 
him;  that,  in  the  latter  end  of  1836,  the  capital  of  the 
company  was  increased  by  the  issue  of  11  new  shares, 
all  of  which  were  duly  paid  for ;  that,  after  the  dismissal 
of  Penman,  it  was  discovered,  on  investigating  the 
affairs  of  the  company,  that  the  claims  on  the  company 
greatly  exceeded  the  amount  of  the  assets,  and  that  it 
would  be  for  the  interest  of  the  shareholders  that  the 
company  should  be  dissolved ;  that,  at  meetings  held  in 
March  1837,  it  was  resolved,  by  a  majority  of  the 
shareholders  present,  that  the  company  should  be  dis- 
solved, and  that  the  Plaintiff  and  the  Defendants,  ifea- 
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ihorn  and  Swath,  should  be  appointed  trnsCees  for  car- 
rying the  resolution  into  effect  according  to  the  provisions 
of  the  deed  of  settlement :  that  all  the  ci^tal  of  the 
company  had  been  expended,  and  the  objects  of  the 
company  had  totally  feiled,  and  no  gains  or  profits  had 
been  realized  by  their  operations ;  that  there  were  211 
shares  in  the  capital  of  the  company,  and  that,  on  the 
day  on  which  the  dissolution  was  finally  resolved  upon, 
those  shares  were  held  by  the  Plaintiff  and  by  the  De- 
fendants, and  that  there  was  not  any  other  person  who, 
at  the  time  of  the  filing  of  the  bill,  was  in  any  manner 
interested  in  or  liable  in  respect  of  the  affairs  of  the 
company  as  a  shareholder  thereof  or  otherwise  as  a 
partner  therein ;  that  the  Plaintiff  had  been,  from  time 
to  time,  called  upon  to  satisfy  the  demands  of  the  cre- 
ditors of  the  company ;  that  the  Defendant,  fFtnsor,  had 
brought  an  action  against  the  Plaintiff  and  the  Defendants 
Smith  and  Penman,  for  the  recovery  of  3002.  claimed 
to  be  due  to  him  in  consequence  of  Penman  having 
engaged  him  as  clerk  to  the  company ;  that  the  Plaintiff 
was  totally  unable  to  carry  into  effect  the  complete  and 
proper  dissolution  of  the  company ;  and  that,  if  the 
accounts  of  the  dealings  and  transactions  of  the  com- 
pany were  taken,  a  sum  exceeding  300/.  would  be 
found  due  from  Winsor  to  the  company. 


The  bill  prayed  that  the  company  might  be  declared 
to  be  dissolved,  and  that  the  property  and  effects  of  the 
company  might  be  sold,  and  that  an  account  might  be 
taken  of  all  the  debts  that  were  due  from  the  company 
from  the  formation  thereof,  and  of  all  thdr  dealings  and 
transactions,  and  that  the  monies  to  be  realized  by  the 
sale  of  the  property  and  effects  of  the  company,  might 
be  applied,  so  far  as  the  same  would  extend,  in  pay- 
ment of  such  debts ;  that  Winsor  and  the  several  other 
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Defendants  who  were  shareholders  in  the  company, 
might  be  decreed  to  contribute  their  respective  shares 
of  the  losses  of  the  company,  and  that  the  affairs  of  the 
company  might  be  wound  up,  and  that  Winsor  might 
be  enjoined  from  prosecuting  his  action. 

Winsor  demurred  to  the  bill^ 

First,  for  want  of  equity  ; 

Secondly,  because  Mushett  was  not  made  a  party  ; 
and 

Thirdly,  because  those  persons  who  had  formerly 
been,  but,  at  the  time  when  the  company  was  dissolved, 
had  ceased  to  be  shareholders,  were  not  made  parties. 

Mr.  Knight  and  Mr.  Cole,  in  support  of  the 
demurrer : 

First :  The  association  in  question  is  plainly  illegal. 
The  parties  have  arrogated  to  themselves  a  corporate 
character,  and  have  made  their  shares  assignable,  with- 
out any  control  on  the  part  of  the  partners  at  large.  In 
all  legal  partnerships,  the  admission  of  new  partners,  is 
made  subject  to  restriction  and  control.  The  Bubble 
Act  (6  Geo.  1,  c.  18,)  has  been  repealed  by  0  Geo.  4, 
c.  01 :  but,  when  that  Act  was  in  force,  all  associations 
were  considered  to  be  within  in  it,  where  the  parties 
assumed  to  act  in  a  corporate  character,  or  made  their 
shares  transferable  without  restriction.  That  Act  did 
only  what  the  common  law  had  done  before,  except  that 
it  imposed  certain  penalties ;  and  all  undertakings  that 
were  within  in  it,  were  void  at  common  law.  The  6  Geo. 
4,  c.  91,  by  which  the  Bubble  Act  is  repealed,  recites  as 
follows  :  **  And  whereas  it  is  expedient  that  so  much  of 
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the  said  recited  Act  as  is  above  set  forth,  should  be 
repealed;  and  that  the  said  several  undertakings, 
attempts,  practices,  acts,  matters  and  things  aforesaid 
should  be  adjudged  and  dealt  with  in  like  manner  as 
the  same  might  have  been  adjudged  and  dealt  with 
according  to  the  common  law,  notwithstanding  the  said 
Act."  That  recital  was  introduced  by  Lord  JEUoh, 
when  the  bill  was  in  the  House  of  Lords  (a).  It  ap- 
pears, from  the  language  of  the  deed  and  of  the  bill,  that 
no  gold  mines  had  been  discovered  in  North  America 
when  the  company  was  formed ;  but  that  the  members 
trusted  to  the  representations  of  Penman :  the  bill  also 
states  that  all  the  capital  of  the  company  has  been 
expended,  that  all  the  objects  of  the  company  have 
entirely  failed,  and  that  no  gains  or  profits  have  ever 
been  realized :  the  undertaking,  therefore,  was  clearly 
a  bubble.  The  King  v.  Dodd  (ft).  The  King  v.  ffM  (c\ 
Buck  v.  Buck  (d).  Kinder  v.  Taylor  (e),  Josephs  v. 
Pebrer  (/),  Ellison  v.  Bignold  (g),  Duoergier  v.  Fel- 
lows {h). 

Secondly :  Mushett  and  the  other  persons  who  have 
assigned  their  shares,  ought  to  have  been  made  parties 
to  this  suit.  The  bill  prays  for  an  account  of  all  the 
debts  due  from  the  company  from  the  time  of  its  forma- 
tion. That  account  cannot  be  taken,  nor  can  the  other 
relief  prayed  by  the  bill,  be  granted  in  the  absence  of 
the  shareholders  who  have  assigned  their  shares.  Those 
shareholders  still  continue  liable  to  pay  the  debts  that 

(a)  See  George  ou  Joint-  {e)  Collyer   on  P^urtner- 

stock  Companies,  8o.  ships,  762. 

{h)  9  East,  516.  (J)  3  Bam.  &  Cress.  639. 

(c)  14  East,  406.  See  415.  {g)  1  Jac.  &  Walk.  510. 

(cf)  I  Campb.  N.  P.  C.  547.  W  5  Bing.  248. 
See  note. 
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were  due  from  the  company  at  the  time  when  they 
assigned  their  shares,  and  also  to  contribute,  to  the 
present  shareholders,  for  such  of  those  debts  as  they 
may  have  already  paid  or  may  hereafter  pay.  Glassing- 
ton  y.  Thwaites  (t). 

Mr.  Jacob  and  Mr.  W.  T.  S.  Daniel^  in  support  of 
the  bUl : 

No  case  has  been  cited  to  show  what  the  law  was 
before  the  passing  of  the  Bubble  Act.  That  Act  has 
been  repealed ;  but  what  was  the  use  of  repealing  it,  if 
the  law  was  to  remain  the  same  as  it  was  before  the 
repeal  ?  The  case  of  Walbum  v.  Ingilby  {k)  was  de- 
cided after  the  Bubble  Act  had  been  repealed ;  but  Lord 
Brougham  J  C,  at  the  commencement  of  his  judgment, 
says  that  the  demurrer  could  not  be  sustained  on  any 
notion  of  common  law  illegality.  In  that  case,  the 
number  of  shares  was  20,000;  here  there  are  but  211 
shares,  and  but  23  shareholders.  Is  that  number  so 
large  as  to  make  the  company  a  nuisance?  At  the 
time  when  the  Bubble  Act  was  passed,  there  was,  as 
appears  by  the  preamble,  a  great  number  of  companies 
in  existence  which  were  fraudulent;  and  the  Act  declares 
them  to  be  a  nuisance,  because  they  were  fraudulent, 
not  because  the  shares  were  assignable  without  the 
privity  of  the  other  partners.  It  is  a  principle  of  our 
law,  to  make  all  property  assignable ;  and  there  is  no 
reason  why  the  members  of  a  partnership  should  notsti- 
pulate  that  there  should  be  no  restriction  on  the  assign- 
ment of  their  shares. 

The  next  objection  is  the  want  of  parties.  All  the 
existing  shareholders  are  before  the  Court :  but  it  is 
said  that  Muskett  and  the  other  shareholders  who  have 
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(j)  3  Russ.  458. 


(k)  I  Myl.  &  Keen,  61.  See  76. 
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retired  from  the  company,  ought  to  have  been  made 
parties.  It  is  true  that,  in  some  cases,  a  partner  may  be 
hable  to  his  co-partners,  although  he  has  quitted  the 
firm :  but  the  question  here  is  whether,  assuming  all 
the  allegations  in  this  bill  to  be  true,  Mushett  and  the 
other  shareholders  who  have  gone  out,  ought  to  have 
been  made  parties.  In  Olassington  v.  Tkwaites  the 
bill  stated  a  case  of  liability  against  PAiUips,  and 
treated  him  as  a  necessary  party  to  the  account.  In 
that  case,  therefore,  assuming  the  statements  in  the  bill 
to  be  true,  he  was  a  necessary  party.  But  that  is  not 
the  case  here  with  respect  to  Muskett  and  the  other  re- 
tired shareholders;  for  the  bill  states  that  Muskett 
resigned  his  office  of  trustee  and  treasurer  in  1834,  and 
that  all  his  accounts  have  been  finally  settled  and  closed, 
and  that  he  has  been  duly  and  absolutely  discharged 
from  all  liability  in  respect  of  his  office :  and  the  bill 
further  states  that  there  was  not  any  person,  except  the 
Plaintiff  and  the  Defendants,  who,  at  the  time  of  filing 
the  bill,  was,  in  any  manner,  interested  in  or  liable  in 
respect  of  the  affairs  of  the  company  as  a  shareholder 
thereof,  or  otherwise  as  a  partner  therein.  If,  therefore, 
Muskett  and  the  other  retired  shareholders,  had  been 
made  parties,  they  might  have  demurred  on  the  ground 
that  the  bill  alleged  that  there  was  no  liability  on  their 
parts.  Besides,  there  is  no  allegation  in  this  bill  as  to 
the  time  when  the  losses  were  sustained  or  the  debts  in- 
curred, and,  therefore,  they  might  have  been  sustained 
and  incurred  after  Muskett  and  the  other  partners 
quitted  the  firm.  Partners  may  contract,  if  they  please, 
that  a  retiring  partner,  shall  be  no  longer  subject  to 
liability.  In  the  first  clause  in  the  deed,  it  is  declared 
that  the  continuing  to  be  a  partner,  shall  be  co-exten- 
sive with  the  holding  of  a  share  ;  and  all  the  other  pro- 
visions of  the  deed  tally  with  the  notion  that  a  partner 
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viho  has  assigned  his  share,  is  to  be  divested  of  all  lia* 
bility.  On  a  dissolution  takii^  place,  all  the  debts  and 
liabilities  of  the  partnership  are  to  be  satisfied  by  the 
persons  who  are  shareholders  at  the  time ;  and  tlie  sur- 
plus property  of  the  partnership  is  to  be  divided  amongst 
the  same  persons.  What  makes  this  still  more  clear,  is 
the  final  covenant  in  the  deed,  by  which  each  party 
covenants  that  he  will,  so  long  as  he  shall  hold  or  claim 
any  sum  or  interest  in  the  company  or  the  capital  there- 
of, pay  the  instalments  or  sums  of  money  which  shall 
become  due  in  respect  of  the  shares  held  by  him,  at  the 
time  and  in  the  manner  thereinbefore  directed  and  ap- 
pointed, and  also  will,  in  all  things,  observe,  perform, 
confirm  and  abide  by  all  the  rules,  regulations  and  pro- 
visions of  the  deed,  so  far  as  the  same  shall  relate  to 
any  share  held  or  claimed  by  him,  or  to  his  rights, 
duties,  privileges  or  liabilities  as  a  shareholder.  So  that 
there  is  an  express  covenant  that  the  partners  are  to 
contribute  so  long  as  they  hold  shares ;  but  they  are 
not  to  be  liable  to  contribute  after  they  have  assigned 
their  shares.  If  there  were  any  doubt  upon  the  point, 
it  is  removed  by  the  allegation,  in  the  bill,  that  there  is 
no  person,  except  the  Plaintiff  and  the  Defendants,  who 
is,  in  any  manner,  interested  in  or  liable  in  respect  of 
the  afiairs  of  the  company.  If  Muskett  or  any  of  the 
other  shareholders  who  have  assigned  their  shares,  were 
to  be  sued  by  any  of  the  creditors  of  the  company 
and  were  compelled  to  satisfy  their  demands,  they  would 
only  become  creditors  of  the  whole  company :  they  would 
not  be  necessary  parties  to  this  suit,  as  it  seeks  only  for 
contribution :  but  they  would  then  be  in  the  situation 
of  a  surety  who  has  paid  the  debt  of  his  principal. 

The  Vice-Chancellor  : 
I  eahnot  but  think  tliat  the  deed  of  November  1833, 
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by  which  the  company  was  established,  is,  on  the  face 
of  ity  illegal.  It  proposes  that  certain  persons  shoaid 
become  partners,  for  the  fanciful  purpose  of  working 
gold  mines  in  North  America ;  and  it  provides  that  the 
parties  to  the  deed  of  the  first,  second  and  third  parts, 
and  all  persons  who  should  become  subscribers  to  or 
interested  in  the  capital  of  the  company,  should,  so  long 
as  they  possessed  any  share  of  the  capital,  be  and  con- 
tinue a  company  or  partnership  under  the  iiame  of  The 
Anglo-American  Gold  Mining  Association.  It  then 
provides  that,  in  the  first  instance,  the  shares  should 
not  exceed  60 ;  but,  in  the  subsequent  part  of  the  in- 
strument, the  shareholders  are  empowered  to  increase 
the  number  of  shares  to  an  unlimited  extent,  and,  a 
great  number  of  additional  shares,  have  been,  in  fact, 
created.  The  deed  also  provides  that  the  shares,  as 
well  original  as  additional,  may  be  assigned  or  disposed 
of  by  deed  or  will,  to  any  person  or  persons,  at  the  dis- 
cretion of  the  holders. 

The  fair  inference  to  be  drawn,  from  the  provisions 
of  this  deed,  is  that  certain  pereons  were  to  form  a  com- 
pany, which  might  be  increased  to  an  unlimited  extent, 
and  that  the  shareholders  were  to  have  the  power  of  trans- 
ferring their  shares,  to  whomsoever  they  pleased,  without 
any  sort  of  control :  the  deed,  therefore,  necessarily  re- 
presents that  the  persons  who  should  assign  their  shares, 
would  get  rid  of  all  the  liabilities  attached  to  them,  and 
that  the  pei*sons  who  should  take  their  shares,  would  take 
them  just  as  the  assignors  held  them.  It  is  clear,  how- 
ever, that  this  could  not  be  done.  In  my  opinion,  there- 
fore, the  deed  held  out  to  the  public,  as  an  inducement 
to  them  to  become  partners  in  the  working  of  these 
imaginary  gold  mines,  a  false  and  fraudulent  representa- 
tion that  they  might  continue  partners  in  the  under- 
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taking  just  as  long  as  they  pleased,  and  then  get  rid 
of  all  the  liability  that  they  had  incurred,  by  transferring 
their  shares  to  some  other  person. 

In  the  case  of  Duvergier  v.  Fellows,  which,  it  must  be 
observed,  was  decided  after  the  Bubble  Act  had  been 
repealed.  Lord  Chief  Justice  Best  says :  "  There  can  be 
no  transferable  shares  of  any  stock,  except  the  stock  of 
corporationsor  of  joint-stock  companies  created  by  Acts 
of  Parliament.  When  it  is  said  the  shares  were  to  be 
transferable,  that  must  mean  that  the  assignee  was  to  be 
placed  in  the  precise  situation  that  the  assignor  stood  in 
before  the  assignment :  that  the  assignee  was  to  have  all 
the  rights  of  the  assignor,  and  to  take  upon  him  all  his 
liabiUty.  Now  the  assignee  can  join  in  no  action  for  a 
cause  of  action  that  accrued  before  the  assignment. 
Such  rights  of  action  must  still  remain  in  the  assignor, 
who,  notwithstanding  he  has  retired  from  the  company, 
will  still  remain  liable  for  every  debt  contracted  by  the 
company  before  he  ceased  to  be  a  member  "  (Z). 

All  these  reasons  are  applicable  to  the  present  case : 
and  my  notion  is  that  this  deed  is  not  only  illegal  be- 
cause it  trenches  on  the  prerogative  of  the  king,  by 
attempting  to  create  a  body  not  having  the  protection 
of  the  king's  charter,  the  shares  of  which  might  be  as- 
signed without  any  control  or  restriction  whatsoever; 
but  also  because  it  holds  out  to  the  public  a  false  and 
fraudulent  representation  that  the  shares  could  be  so 
assigned. 

The  undertaking  in  question  appears  to  have  been  a 
wild  project,  entered  into  by  speculating  persons  for  the 
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1837.        purpose  of  deluding  the  weak  portion  of  the  public  of 
this  country,  who  too  often  allow  themselves  to  be 
gulled  by  any  specious  scheme  that  holds  out  a  prospect 
WiNsoR  '        ^i^^t  is  stated  to  have  taken  place  with 

regard  to  it,  might  have  been  reasonably  expected, 
namely,  that  all  the  capital  has  been  expended,  and  no 
profits  realized,  but  debts  and  liabilities  incurred  to  a 
largo  amount* 

The  more  such  schemes  are  discouraged  by  courts  of 
justice,  the  better  it  will  be  for  Her  Majesty's  subjects ; 
and,  therefore,  I  shall  allow  the  demurrer  with  costs. 


1837: 
1 1  th  August. 

*  V  * 

Charity, 
Jews. 

A  bequest  to 
enable  persons 
professing  the 
Jewish  religion 
to  observe  its 
rites,  is  good. 


STRAUS  V.  GOLDSMID*. 

A  TESTATOR  bequeathed  one  third  of  his  residuary 
personal  estate  in  the  following  words : 

"  The  remaining  third  of  tlie  above  residue  to  be 
given  to  the  Rulers  and  Wardens  of  the  Great  Syna- 
gogue in  this  City  of  London  in  the  manner  hereinafter 
mentioned:  that  is  to  say,  the  interest  or  dividends 
arising  from  this  third  to  be,  every  year  on  the  Eve  of 
the  Passover,  distributed  at  least  among  10  worthy  men 
who  have  wives  and  children,  among  whom  there  ought 
to  be  some  learned  men,  to  purchase  meat  and  wine  fit 
for  the  service  of  the  two  nights  of  Passover." 

Mr.  James  liusse/l  and  Mr.  Steer  for  the  Plaintiff. 


Mr.  Goldsmid  for  the  Defendant  Goldsmid. 


*  Ex  relatione. 
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Mr.  Wray,  for  the  Attorney  General,  submitted  whe-  ^^37. 
ther  this  bequest  was  not  illegal,  according  to  the  doc- 
trine  in  De  Costa  v.  De  Paz  (a).    But,  Straus 


The  Vice-Chancellor  held  that  the  bequest,  being  in- 
tended to  enable  persons  professing  the  Jewish  religion 
to  observe  its  rites,  was  good. 

(a)  9  Swans.  487,  note. 


T'. 

GOLDSMID. 


DODD  V.  WAKE. 

1837: 

^  nth  August. 
John  DODD,  by  his  win,  dated  the  26ih  of  August    '  ' 

1834,  bequeathed  as  follows :  ^  . 

Construction. 

_    .        - ,          ,   ,    1                    i»           ,  Hcmoteiicss, 
"  I  give  and  bequeath  the  legacy  or  sum  of  30,000  /.  of   

lawful  English  money,  unto  and  amongst  the  children  Testator  gave 

of  my  daughter,  Mary  Maria  the  wife  of  George  Anthony  ^^^q^^^ 

WahCf  who  shall  be  living  at  the  time  the  eldest  shall  the  children  of 

live  to  attain  the  age  of  24  years,  and  the  issue  of  such  '"^  daughter 

• ,        ^         . ,  1      ,  f      f  ^ho  should  be 

of  the  children  of  my  said  daughter  as  may  then  happen  Hying  at  the 

to  be  dead  leaving  issue,  to  be  equally  divided  between  time  the  eldest 
or  among  them,  share  and  share  alike,  per  stirpes  and  ait^a^n^thc^a''c 
not  per  capita,  as  tenants  in  common,  and  to  be  paid  of  24  years,  and 

and  payable  unto  them  respectively,  when  and  as  they  the  issue  of 
,  .    ,        .     ,    ^  ,  ^  suchofihemas 

shall  respectively  attain  the  age  of  24  years,  but  without  might  be  then 

any  interest  in  the  mean  time.**  dead,  to  be 

equally  divided 

among  them,  per  stirpes  and  not  per  capita,  and  to  be  paid  to  them 
respectively  when  and  as  they  should  attain  24,  but  without  interest 
in  the  mean  time.  At  the  testator*s  death,  his  daughter  had  three 
children,  who  were  of  the  ages  of  13,  12  and  9.  Held  that  the  tes- 
tator intended  that  such  only  of  his  daughter's  children  should  take, 
as  should  be  living  when  the  eldest  for  the  time  being  should  attain 
24,  and,  consequently,  that  the  bequest  was  too  remote* 

s  s  2 
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1837.  The  testator  died  on  the  2d  of  September  1834. 

"  Mrs.  Wake  had  issue  three  children^  who,  at  the  tes- 

^  tator's  death,  were  of  the  several  ages  of  13,  12  and  9 

Wake.  Y^^s- 

The  bill  was  filed  by  the  trustees  and  executors  of 
the  will  against  Mr.  and  Mrs.  Wake  (who  were  in- 
terested in  the  testator's  residuary  personal  estate)  and 
their  children,  to  have  the  rights  of  the  Defendants 
ascertained  and  declared,  and  to  have  the  trusts  of  the 
will  carried  into  execution  under  the  decree  of  the  Court 


On  the  cause  coming  on  for  further  directions,  the 
question  was  whether  the  bequest  in  favour  of  the  chil- 
dren  was  not  void  for  remoteness ;  inasmuch  as  the  three 
children  who  were  living  at  the  testator's  death,  might  all 
die  under  the  age  of  24  years,  and  then  the  legacy  could 
not  vest  in  any  child  of  Mrs.  Wakey  until  the  expiration 
of  24  years  and  upwards  after  the  testator's  death. 

Mr.  Knight  and  Mr.  Koe  for  the  Plaintiffs. 

The  Solicitor  General  and  Mr.  James  Russell  for  Mr. 
and  Mra.  fVake,  referred  to  Leake  v.  Robinson  (a). 

Mr.  Jacob  and  Mr.  Bailey  for  the  children. 

The  Vice-Chancellor  : 

The  testator  appears  clearly  to  have  intended  that 
only  those  children  of  his  daughter  should  take,  who 
should  be  alive  when  the  eldest  child  for  the  time  being 
should  attain  the  age  of  24 ;  and,  therefore,  the  bequest 
is  void  for  remoteness. 


(a)  3  Mer.  363. 
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PRICE  V.  DEWHURST*  ^g^^. 

34th  April. 


By  the  decree  in  this  cause  it  was,  amongst  other         ^  ^ 

things,  declared  that  the  defendants  were  trustees  for  and  1  )^^.4,c.6o. 

the  PlaintiflFs  of  any  estate,  right  and  interest  in  the  Construction. 

,    -         .    ,  ,  1     .  .        Trustees  and 

mortgage  (a)  they  had  acquired  by  virtue  of  the  joint  Mortgagees. 

will  of  Henry  Seaton  and  Catherine  his  wife,  or  the  — ^ — 

confirmation  thereof  or  the  proceedings  in  the  Executors'  ^TMs^ii^^Geo^, 

Court  of  Dealing  ;  and  that  the  mortgage-debt  due  from  and  1  W.  4, 

Peter  Markoe,  and  all  the  securities  for  the  same  passed,  ^'  ^o,  was  to 

11       't,    n  TT        0  1      •      1       1       1    provide  means 

under  the  will  of  Henry  beaton,  bearing  date  the  6th  for  conveying 

of  April  1814,  and  also  the  will  of  Catherine  Seaton,  the  legal  inte- 

bearing  date  the  2d  of  July  1822,  and  the  codicil  pe^y^th^ 

thereto,  dated  the  1st  of  November  1822,  and  belonged  fore,  an  assign- 

to  the  Plaintiff;  Ann  Akers  Price,  as  the  personal  repre-  ment  of  a  mort- 

_  _  1  ^    ,    .     o  1  .  gage-debt  by 

sentative  of  Henry  and  Latnenne  beaton :  and  it  was       creditor,  Is 

referred  to  the  Master  to  take  an  account  of  all  sums  of  not  within  the 

money  received  by  the  Defendants  Edward  Dewhurst  ^g^'A^t'^apply 

the  elder,  Edward  Dewhurst  the  younger,  and  Benjamin  to  conveyances 

William  Pullan  and  Catherine  his  wife,  late  Catherine  of  land  out  of 
^ ,        . ,       .  «  ,  ,    .  the  Queen  s 

Akers  Widow,  m  respect  01  the  mortgage  or  the  interest  dominions. 

thereof,  or  the  proceeds  of  any  estates  chained  with  the 
mortgage :  and  it  was  ordered  that  the  balance  which 
should  be  found  due  on  the  taking  of  such  account,  should 
be  paid,  by  the  last  named  Defendants,  to  the  Plaintiffs 
Price  and  wife,  as  such  personal  representatives  as  afore- 
said ;  and  it  was  declared  that  the  same  Defendants  ought 
to  make  and  execute,  to  the  Plaintiffs,  in  right  of  the 

(a)  The  mortgaged  estate  was  in  the  Dauish  island  of 
St.  Croix. 

*  See  a  report  of  the  hearing  of  his  cause,  ante,  279. 
s  s  3 
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PlaintifTy  Ann  Akers  Price  as  such  personal  representa- 
tive as  aforesaid,  all  such  powers  of  attorney^  deeds  of 
assignment  or  assurance  as  should  be  necessary  for 
enabling  the  Plaintiffs  to  recover,  receive  and  obtain  the 
full  benefit  of  the  mortgage-debt  and  interest  and  the 
securities  for  the  same :  and  it  was  referred  to  the  Master 
to  settle  and  approve  of  such  powers  of  attorney,  deeds 
of  assignment  or  other  assurance,  if  the  parties  differed 
about  the  same;  and  it  was  ordered  that  the  same, 
when  settled  and  approved  of,  should  be  executed  by 
the  last  named  Defendants,  or  such  of  them  as  the 
Master  should  direct. 

The  Master  having  reported  that  he  had  settled  a 
deed  of  assignment  and  a  power  of  attorney  to  be 
executed  by  the  last  named  Defendants,  the  Plaintiffs 
presented  a  petition  stating  that  Edward  Dewhurst,  the 
elder,  was  residing  in  the  island  of  St.  CroiXf  and  that 
Edward  Dewhurst,  the  younger,  had  been  resident  at 
Soutfiampton,  but  had  recently  gone  to  reside  at 
Avranche  in  France,  in  order  to  avoid  executing  the 
assignment  and  power  of  attorney;  that  Benjamin 
William  Pu/lan  was  confined  in  a  lunatic  asylum,  and 
that  his  wife  refused  to  state  where  he  was :  that  she 
was  residing  at  York,  and  the  assignment  and  power 
of  attorney  had  been  tendered  to  her,  but  she  refused  to 
execute  them.  The  petition  prayed  HmtMasterBrougham 
or  such  other  person  as  the  Court  might  think  proper, 
might  be  appointed  to  execute  the  assignment  and 
power  of  attorney  in  the  names  of  the  Defendants. 

Mr.  Knight  Bruce,  for  the  petitioners,  relied  npon 
1 1  Geo.  4,  &  1  W.  4,  c.  60,  s.  2.  5  &  8. 

Mr.  Jacob  and  Mr.  Sharpe,  for  the  Defendants,  said 
that  the  Act  authorized  the  execution  of  conveyances 


1839. 
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and  assurances  only;  that  the  assignment  which  had  1839. 
been  settled  by  the  Master,  contained  covenants  and  a 
power  of  attorney,  which  the  Act  did  not  authorize,  and 
one  of  the  deeds  was  a  power  of  attorney  enabling  the  Dewhurst 
attroney  to  sue  in  St.  Croix:  but  the  main  objection 
was  that  the  Act  did  not  apply  to  property  out  of  the 
Queen's  dominions;  that  Acts  of  Parliament  did  not 
apply  even  to  the  colonies,  unless  they  were  specially 
named ;  that  section  20,  extended  the  Act  to  the  colo- 
nies, but  excluded  Scotland ;  that  the  Act  was  passed 
merely  to  remedy  a  technical  di£Bculty  arising  out  of 
the  practice  of  the  English  courts  ;  that  the  decree  of  a 
court  of  equity  vested  the  right,  but,  without  a  convey- 
ance of  the  legal  estate,  the  party  could  not  sue  in 
another  court,  and  the  Act  was  passed  to  remedy  that 
technical  difficulty;  that  the  decree,  in  this  cause, 
gave  the  Plaintiffs  as  much  right  (if  any)  to  the  pro- 
perty in  St.  Croix,  as  the  deeds  would. 

Mr.  K,  Bruce  in  reply: 

The  Act  extends  to  property  in  every  part  of  the 
world.  The  20th  section  was  introduced  as  a  matter 
of  precaution  only.  At  all  events  the  debt  has  no  locality. 
It  is  personal  property,  and  is  within  the  provisions  of 
the  Act,  even  if  the  conveyance  of  the  land  in  St.  Croix 
is  not. 


The  Vice-Chancellor: 
The  debt  is  a  debt  due,  to  the  Defendants,  from  a 
person  abroad^  and  it  has  its  locality  where  the  debtor  is. 

The  object  of  the  Act  is  to  provide  means  by  which 
the  legal  interest  in  the  subject  of  the  trust  or  mortgage, 
may  be  conveyed.  The  legal  interest  in  this  debt  can- 
not be  conveyed  by  the  creditor. — So  fur  as  to  the  debt. 

s  s  4 
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With  respect  to  the  mortgage,  the  Act  was  never 
meant  to  apply  to  land  out  of  the  Queen's  dominions. 
The  words  of  the  29th  section  show  that  it  was  not 
meant  to  apply  to  land  situate  in  any  place  abroad, 
except  the  places  mentioned  in  that  section :  and,  con- 
sequently, I  am  of  opinion  that  this  Court  has  no  juris- 
diction, under  the  Act,  to  order  the  execution  of  the 
conveyance  in  question. 

Dismiss  the  petition,  with  costs,  as  to  all  the  parties 
except  the  Defendant  Pullan,  the  lunatic,  and,  as  to 
him,  the  petition  must  go  back  to  The  Lord  Chan- 
cellor^s  paper. 


1837: 
8th  Nov. 

 V  ' 

Partition, 

One  of  three 
teooDts  in  com- 
mon of  an 
estate  was  a 
person  of  weak 
intellect ;  but  no 
commission  was 
in  force  against 
her.    On  a  bill 
for  a  partition 
being  filed 
against  her,  by 
the  other  two, 
the  Court  di- 
rected a  com- 
mission of  parti- 
tion to  issue, 
and  that  the 
lands  should  be 
held  in  seve- 
ralty. 


HOLLINGWORTH  v.  SIDEBOTTOM. 

testator  had  devised  his  real  estates  to  his  three 
daughters  as  tenants  in  common,  and  the  bill  was  filed, 
by  two  of  them  against  the  third,  for  a  partition.  The 
Defendant,  who  had  attained  her  majority,  was  a  per- 
son of  weak  intellect,  but  had  not  been  found  so  by 
inquisition,  and  had  put  in  an  answer  by  a  guardian. 
The  question  was  whether  the  Court  would  make  a 
decree  for  a  partition  as  against  her. 

Mr.  My Ine,  for  the  Plaintiffs,  submitted  that,  although 
no  order  could  be  made  for  a  conveyance  from  the  De- 
fendant, yet  the  Court  could  make  the  usual  order  for 
a  commission,  and  that  the  lands  should  be  held  hi 
severalty. 

Mr.  Duckworth  appeared  for  the  Defendant. 

The  Vxce-ChanceUor  said  there  was  no  objection  to 
make  such  a  decree  as  was  proposed,  reserving  ftirther 
directions. 
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HORLOCK  V.  PRIESTLEY.  ,837. 

loth  Nov. 


The  bill  in  this  cause  had  been  dismissed,  with  costs  Costs, 

to  be  paid  by  the  Plaintiff.    Shortly  afterwards  the  Executor. 

Plaintiff  died,  having  appointed  one  Yarde  his  exe-  executor 

cutor.    After  the  Plaintiff's  death,  the  costs  were  taxed  after  a  bill  filed 

under  an  order  of  the  8th  of  August  1836.    Yarde  re-  ^^^Ifggn'J.^^'^ 

vived  the  suit,  intending,  as  he  alleged,  to  appeal  from  missed  with 

the  decree :  he  did  not,  however,  present  a  petition  of  costs,  revived 

I  the  suit,  allei?- 

appeal-  ingthathefi. 

tended  to  ap- 

Mr.  Wigram  and  Mr.  Turner,  for  the  Defendant  Theexe- 
Mrs.  Priestley,  now  moved  that  Yarde,  as  the  Plaintiff's  ed^to  pay^he^^' 
executor,  might  be  ordered  to  pay  to  Mrs.  Priw^foy,  with-  costs  of  the  suit, 
in  a  fortnight,  the  sum  at  which  her  costs  had  been  taxed. 
They  said  that  as  Yarde  had  revived  the  suit,  he  had 
placed  himself  in  Horlock's  situation,  and,  therefore, 
was  liable  to  pay  the  costs  whether  he  had  assets  of 
Horlock  or  not:  that,  where  a  bill  filed  by  an  executor 
or  by  the  assignees  of  a  bankrupt,  was  dismissed  with 
costs,  the  Court  never  referred  it  to  the  Master  to  inquire 
whether  there  were  assets  of  the  testator,  or  estate  of 
the  bankrupt,  sufficient  to  pay  the  costs. 

Mr.  Piggott,  for  Yarde,  said  that  the  costs  were  a 
debt  due  from  HorlocVs  estate,  and,  therefore,  Yarde, 
ought  not  to  be  ordered  to  pay  them  personally. 

The  Vice-Chancellor  : 
As  the  executor  of  Horlock  has  thought  proper  to 
revive  the  suit,  he  has  placed  himself  in  the  same 
situation  with  regard  to  it  as  Horlock  stood  in,  and 
therefore  he  must  pay  the  costs. 
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131b  Nov. 


Solicitor  and  ^^^^        Paintiff  employed  Mr.  BIttnt  to 

Client.  commence  and  prosecute  this  suit  as  his  solicitor,  and  it 
was  agreed  between  them  that  the  Plaintiff  should  pay 

The  solicitor  for  to  BlufU  30  L,  on  tlic  bill  being  filed,  and  should  arter- 

irf^wduf^  wards  advance  money  for  the  prosecution  of  the  suit,  in 

ceed  with  uIT  best  way  he  could, 
suit  unless  his 
client  would 

pay  him  the  '^^^  ^''^  September  1834,  and  the  Plain- 
costs  then  incur-  tiff  paid  Blvnt  the  30/.,  and  afterwards  continued  to 
a^'also^the*^'  make  him  further  advances,  to  the  utmost  of  his  ability, 
costsof an  action  amounting,  with  the  30/.,  to  80/.  In  November  1835 
he  had'acTedas  ^^^^^  declined  to  proceed  with  the  suit,  unless  the 
attorney  for  the  Pl^'^^iff  would  advance  him  the  further  sum  of  10/., 
client.   Held  to  pay  the  expenses  of  certain  motions  to  be  made  in 

that  the  solid-  ^^^^     rj^y^^  Plaintiff  accordingly  paid  the  10  L 

tor  was  not  jus-  j  r 

titled  in  de-  which,  as  he  informed  Blunt,  he  had  been  compelled  to 

I^ts' f\h*^^ac  January  1836,  Blunt  delivered,  to  the 

tion  as  well  as  Plaintiff,  his  bill  of  costs  in  this  suit  and  also  in  an 

the  costs  of  the  action,  brought  by  the  Plaintiff  against  one  Blake,  up 

^uemfyA^^^^^^  to  Michaelmas  Term  1836.    The  amount  of  the  biU 

he  tiad  discharg-  was  215  /.    The  charges  in  it  for  this  suit,  amounted  to 

hewM^idered  '  '                               ^^^^  deducted  from  that 

to  deliver  up  the  there  would  have  been  a  balance  of  97  /.  only,  due 

papers  in  the  from  the  Plaintiff  to  Blunt  in  respect  of  the  suit.  Bbutt 

dient's^new  make  any  further  demand,  or  again  refuse  to 

solicitor,  who  carry  on  the  suit  until  the  12th  of  February  1836,  when 

su^"ect^o  the"  ^       Plaintiff  as  follows :  "  I  beg  to  say  I 

lien  of  the  form-  ^^^^       funds  whatever  in  my  hands  available  to  the 

er solicitor,  and  progress  of  this  suit:  I  request  therefore  payment  of 

SftefthThea^  the  balance  due  on  my  bUl  of  costs  dehvered  of  215  /. 
ing  of  the  cause. 
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and  the  subsequent  costs,  otherwise  you  must  abide  the 
consequences/'  On  the  15th  of  February  the  Plain- 
tiff was  arrested,  for  the  216/.,  on  a  writ  issued  by 
Blunt  three  days  before  the  date  of  the  letter.  On  the 
10th  of  March  Bluni  delivered  to  the  Plaintiff  another 
bill  of  costs  in  this  cause,  from  the  12th  of  November 
1035  to  the  15th  of  February  1036,  amounting  to 
30/.  98.  On  the  26th  of  May  Blunt  wrote  to  the 
Plaintiff  stating  that  he  had  received  from  his  clerk  in 
Court  a  note  inquiring  whether  the  rules  in  this  cause 
were  to  be  entered  in  that  term ;  and  adding  that  he 
should  proceed  no  further  in  the  cause  unless  the 
request  in  his  letter  of  the  12th  of  February  was  com- 
plied with  before  one  o'clock  on  the  day  following. 
On  the  receipt  of  this  communication,  the  Plaintiff  in- 
structed Mr.  Oreen,  a  solicitor,  to  enter  the  necessary 
rules,  which  he  accordingly  did ;  and  in  the  following 
Trinity  vacation  the  cause  was  set  down  for  hearing. 
On  the  10th  of  October  1036  Blunt,  without  any  inti- 
mation of  his  intention,  commenced  an  action  against 
the  Plaintiff  for  his  second  bill  of  costs. 

On  the  24th  of  June  1037,  at  which  time  it  was  ex- 
pected that  the  suit  would  be  soon  heard,  and  it  being 
necessary,  for  protecting  and  enforcing  the  Plaintiff's 
rights,  that  Chreen  should  have  possession  of  the  plead- 
ings and  other  documents  connected  with  the  suit, 
Green  applied  to  Blunt  to  deliver  them  to  him,  upon 
bis  undertaking  to  hold  them  subject  to  any  lien  that 
Blunt  might  have  thereon,  and  to  return  them  within 
10  days  after  the  hearing  of  the  suit.  Blunt  refused 
to  part  with  the  papers,  until  his  costs  both  at  law  and 
in  equity  were  paid ;  but  said  he  would  allow  the  Plain- 
tiff and  Green  to  peruse  and  take  copies  of  them  at  his 
office,  and  would  undertake  to  produce  them  at  the 


1837. 
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hearing :  he  added  that  he  was  willing  to  proceed  with 
the  suity  if  the  Plaintiff  would  undertake  to  pay  the 
costs  that  would  become  due  to  him  by  reason  of  his 
so  proceeding.  Green  wrote,  in  reply,  that,  after  the  cor- 
respondence that  had  taken  place  and  the  actions  that 
had  been  brought,  it  was  futile  to  suppose  that  the 
proposal  to  proceed  with  the  suit,  could  be  listened  to. 
Neither  Green  nor  the  Plaintiff  having  received  any 
further  communication  from  JBlunt,  the  Plaintiff,  in 
November  1837,  at  which  time  the  actions  brought  by 
Blunt  were  still  pending,  presented  a  petition  in  the 
cause,  praying  that  Blunt  might  be  ordered  to  deliver 
to  Green  the  pleadings  and  oifice  copies  of  the  answers 
in  this  cause,  and  all  such  other  deeds,  papers,  documents 
and  proceedings  in  or  connected  with  it,  as,  upon  inspec- 
tion, should  be  deemed  by  Green  to  be  necessary,  on 
behalf  of  the  Plaintiff,  on  the  hearing  of  the  cause,  on 
Green  giving  Blunt  his  written  undertaking  to  receive 
the  documents  subject  to i^/u/i^'s  alleged  lien  thereon,  and 
to  return  the  same  whole  and  undefaced  within  10  days 
after  the  hearing  of  the  cause,  and  that  Blunt  might  be 
ordered  to  pay  the  costs  of  the  petition  and  consequent 
thereon. 

Mr.  Knight  Bruce  for  the  petitioner,  said  that  Blunt's 
conduct  to  the  Plaintiff,  had  been  most  unjustifiable; 
that  Green  could  not  conduct  the  suit  effectually,  with- 
out having  the  papers  referred  to  in  the  petition ;  that 
Colegrave  v.  Mauley  (a)  showed  that  the  solicitor's  lien 
ought  not  to  prevent  the  client  from  having  the  use  of 
his  papers ;  that,  in  that  case  as  in  this,  the  solicitor 
had  offered  to  proceed  with  the  suit,  and  yet  the  Court 
directed  him  to  deliver  up  the  papers  upon  the  terms 

(a)  Turn.  &  Russ.  400. 
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mentioned  in  the  order ;  and  that  a  similar  order  ought 
to  be  made  in  this  case,  except  as  to  the  taxation  of  the 
bills,  which  ought  not  to  be  directed  as  it  would  inter- 
fere with  the  proceedings  in  the  pending  actions. 

Mr.  Jacob  and  Mr.  Addis,  for  Blunt : 

The  practice  in  cases  like  the  present ,  has  undergone 
some  fluctuation.  In  Ross  v.  Laughton{b)  and  Com- 
merell  v.  Poynton  (c)  the  solicitor  had  voluntarily  retired, 
and  yet  Lord  Eldon  would  not  order  him  to  part  with 
the  papers,  but  directed  only  that  he  should  allow  them 
to  be  inspected  and  produce  them  at  the  hearing  of  the 
cause  and  in  the  Master's  office.  In  Colegrave  v.  Man- 
ley  there  was  no  doubt  about  the  client's  ability  to  pay 
the  costs,  indeed,  he  offered  to  pay  them  when  taxed : 
but,  here,  the  Plaintiff  has  made  no  such  offer ;  but,  on 
the  contrary,  he  is  contesting  his  liability  to  pay  a 
farthing  of  the  costs.  In  that  case  too,  the  withdrawal 
of  the  solicitor  in  no  way  arose  from  the  act  of  the 
client,  but  that  is  not  so  here.  How  can  it  be  said  that, 
in  this  case,  Blunt  has  voluntarily  and  arbitrarily  dis- 
charged himself?  The  fact  is  that  it  is  Heshp  who  has 
discharged  Blunt  by  employing  another  solicitor  and 
by  his  conduct  throughout  the  proceedings  in  the  suit. 
— [The  Vice-Chancellor:  It  does  not  appear  that  any 
demand  of  money  was  made  by  Blunts  specifically,  to 
enable  him  to  carry  on  the  suit.  Payment  for  what  had 
passed,  is  a  distinct  thing.] — A  solicitor  is  entitled  to 
demand  payment  of  his  bill  for  the  past,  and  also  to 
demand  money  to  enable  him  to  proceed  with  the  suit. 
Before  anything  took  place  in  the  nature  of  a  discon- 
tinuance, the  Plaintiff  and  Blunt  were  in  a  state  of 
litigation  together  respecting  the  amount  of  Blunt's  bill ; 
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andy  therefore,  it  rollowcd,  as  a  necessary  consequence, 
that  the  relation  of  solicitor  and  client  between  Uiem 
must  be  dissolved.  Blunt  has  not  voluntarily  and  arbi* 
trarily  discharged  himself,  but  has  had  good  reason  to 
retire :  and,  even  if  he  had  capriciously  discharged  him- 
self, he  could  not  be  compellable  to  do  more  than  he 
has  offered  to  do :  if  he  says  that  he  docs  not  choose 
to  accept  Mr.  Grem's  undertaking,  the  Court  cannot 
compel  him  to  accept  it. 

In  Lord  v.  Wormhighton{d)  the  client  died,  and  his 
executors  employed  another  solicitor,  and  then  moved 
that  the  former  solicitor  might  be  ordered  to  permit 
inspection  of  the  papers  and  documents  in  his  hands, 
and  to  produce  them  when  necessary  for  the  purposes 
of  the  cause :  but  Lord  Eldon  said  his  impression  was 
that  the  solicitor  ought  to  be  able  to  make  use  of  the 
non-production  of  the  papers  in  order  to  get  at  what  was 
due  to  him,  and  declined  to  make  any  order.  In  Moir 
V.  Mudie(e),  the  precise  question  now  in  discussion, 
was  raised.  There  the  solicitor  had  refused  to  act  any 
longer  for  one  of  the  defendants,  and,  consequently,  had 
discharged  himself ;  and,  as  in  the  present  case,  the  ap- 
plication was  that  the  solicitor  might  be  ordered  to  deliver 
up  the  papers  to  his  client :  but  Sir  John  Leach,  V.  C. 
merely  ordered  him  to  permit  the  Defendant  to  inspect 
them  at  all  reasonable  times.  In  Glutton  v.  Pardon(f) 
Lord  Eldon  says :  "  Every  attorney  has  a  right  to  hold 
papers  till  his  bill  is  paid  :  the  language  of  every  order 
which  is  made  upon  the  subject,  is  that,  upon  payment  of 

(d)  Jacob's  Rep.  580.  (t)  1  Sim.  &  Stu.  282. 

(y)  Turn.  &  Russ.  301  ;  see  304.  1  Arch  hold's  Prac.  40- 
Steele  v.  Scatty  2  Hogan  s  Rep.  141 ;  and  Lambert  v.  Buck' 
master  J  1  Barn.  &  Cress.  GlO,  were  also  referred  to  in  the 
course  of  the  argument. 
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what  is  due,  the  papers  shall  be  delivered  over :  but, 
where  a. party  has  a  pressing  necessity  for  papers,  the 
Court  will  order  them  to  be  delivered  over  upon  a  de- 
posit being  made,  which  will  cover  not  only  what  is  due 
upon  the  bill,  but  what  may  be  due  for  the  costs  of  the 
taxation."  In  this  petition  no  offer  is  made  either  of 
payment,  or,  even  of  a  deposit 

The  Vice-Chancellor  : 

The  question  is  whether,  in  this  case,  I  am  to  make 
an  order  in  the  terms  of  the  order  in  Cokgrave  v.  Man- 
ley.  Lord  Eldon,  as  I  understand,  made  the  order  in 
that  case,  on  the  ground  that  the  solicitor  had  dis- 
charged himself :  and,  in  this  case,  no  circumstances 
have  been  made  out  on  the  pait  of  Mr.  Blunt,  which 
allow  me  to  say  that  he  has  not  dischai^ed  himself.  In 
my  opinion,  when  Mr.  £lu,it  demanded  payment  not 
only  of  what  was  due  to  him  in  the  suit,  but  also  of 
what  was  due  to  him  in  the  action,  he  demanded  too 
much ;  for  those  two  matters  ought  to  have  been  kept 
separate  from  each  other.  Then,  in  Februaiy  1836, 
Mr.  Blunt  demanded  payment  of  the  balance  due  on 
his  bill  which  had  been  delivered,  and  also  payment  of 
the  subsequent  costs  of  the  suit;  but  it  was  not,  until 
five  weeks  afterwards,  that  he  delivered  his  bill  of  those 
costs.  Then  he  does  not  do  anything  further  until 
May  1836,  when,  in  consequence  of  his  having  been 
asked  by  the  clerk  in  Court,  whether  the  rules  in  the 
cause  were  to  be  entered  in  that  term,  he  says  that  he 
will  proceed  no  further  in  the  cause  unless  the  request 
contained  in  his  letter  of  the  12th  of  February  were 
complied  with.  Mr.  Blunt,  therefore,  did,  virtually, 
discharge  himself :  he  did  not  direct  the  rules  to  be 
entered. 


1837. 

^  V  ' 

Heslop 
t». 

Metcalfe. 


6M  CASES  IN  CHANCERY. 

This  case,  therefore,  is  brought  within  the  principle 
upon  which  Lord  Eldon  acted  in  CoUffrave  v.  ManUy, 
It  is  sworn  and  not  contradicted  that  it  is  necessary,  in 
order  to  enable  the  Plaintiff's  new  solicitor  to  proceed 
with  the  cause,  that  there  should  be  not  only  inspection 
but  actual  delivery  of  the  documents  to  which  the  peti- 
tion relates ;  and,  therefore,  I  am  bound  to  make  an 
order  similar  to  that  made  by  Lord  Eldon  in  Colegrave 
V.  Manleyy  except  that  I  ought  not  to  make  an  order  for 
the  taxation  of  the  bills  of  costs,  because  the  parties  are 
now  litigating  at  law  as  to  whether  those  bills  ought  to 
be  paid  or  not. 

The  next  question  is  whether  I  ought  to  order  Mr. 
Blunt  to  pay  the  costs  of  this  petition.  He  has,  as  it 
seems  to  me,  discharged  himself  by  insisting  on  what 
he  was  not  entitled  to,  namely,  the  payment  of  the  costs 
incurred  in  the  action  and  also  of  the  costs  incurred  in 
the  suit  up  to  February  1836,  the  bill  of  which  was  not 
delivered  until  March :  and,  as  there  has  been  no  condnct 
on  the  part  of  Heslop  which  made  it  right  that  EbaU 
should  discharge  himself,  I  shall  make  an  order  similar, 
in  every  respect,  to  that  in  Colegrave  v.  ManUy,  except 
as  to  the  taxation  of  the  costs;  and  Mr.  Green  must 
give  an  undertaking  corresponding  with  the  undertaking 
in  that  case.  * 

*  Affirmed  by  The  Lord  Chancellor.  See  3  Myl.  &  Cnug, 
183. 
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In  re  PADDINGTON  CHARITIES.  1837 : 

14th  Nov. 

rp     ^  _  and 

1  HIS  was  a  petition  to  confirm  the  Master*^  report,  ap-      1 2th  Dec. 

proving  of  certain  persons  as  trustees  of  charity  estates, 
consisting  of  freehold  and  copyhold  lands.   The  rents  of  stat^^i^eo  3 
the  freeholds  were  to  be  applied  in  purchasing  bread  c!i2. 
for  the  poor  of  the  parish,  and  the  rents  of  the  copy-  Construction. 
holds,  for  the  benefit  of  the  poor  of  the  parish  generally.  The 59th  Geo.  3, 

c.  12,  8. 17, 

Mr.  Rudallf  who  appeared  in  support  of  the  petition,  f^^pyholds^^ 

said  that  it  was  doubtful  whether  the  estates  were  not  nor  to  freeholds 

vested  in  the  churchwardens  and  overseers  of  the  parish,  held  upon  any 
_  ,  ,     „      ^  *  special  trust  for 

by  virtue  of  69  Geo.  3,  c.  12,  s.  17  (a).   He  referred  to  a  parish. 

Doe  V.  Hiley  {b)  and  JEx  parte  Annesley  (c). 

The  Vice-Chancellor  : 

The  17th  section  of  the  59th  Geo.  3,  c.  12,  appears 
to  me  to  apply  to  freehold  lands  held  generally  in  trust 
for  the  parish,  and  the  cases  referred  to  prove  it :  but 
those  cases  do  not  affect  copyholds ;  and  I  still  think 
that  the  statute  does  not  apply  to  them.  Nor,  in  my 
opinion,  does  the  statute  apply  to  freeholds  held  upon 
any  special  trust.  The  report  must,  therefore,  be  con- 
firmed. 

(a)  See  Attorney-General  v.  Lewin^  ante^  3C6.    The  17th 
section  of  the  Act  will  be  found  in  p.  368. 
(h)  10  Barn.  &  Cress.  885.      (c)  2  You.  &  Coll.  350. 
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1837: 
13th  Dec. 

Practice, 
Wiineu. 

A  witness  who 
has  been  exa- 
mined before 
the  hearing, 
may  be  exa- 
mined, before 
the  Matter  J  for 
the  other  side, 
without  the 
leave  of  the 
Court. 


METFORD  V.  PETERS. 

Motion  to  suppress  the  depositions  of  a  witness 
who  had  been  examined,  for  the  Defendant,  before  the 
hearing,  and,  for  the  Plaintiffs,  in  the  course  of  the  pro- 
ceedings before  the  Mtuter  under  the  decree,  without 
any  order  having  been  obtained  for  that  purpose.  The 
witness  had  been  examined,  before  the  hearing,  to  prove 
exhibits  merely ;  but,  after  the  hearing,  he  was  examined 
to  prove,  not  only  exhibits,  but  also  the  important 
point  in  the  cause. 

Mr.  Wigram  and  Mr.  Bet  hell,  for  the  Defendant,  in 
support  of  the  motion,  cited  Vatyhan  v.  Lloyd  (a), 
Smith  V.  Graham  {b),  Rowley  v.  Adams  (c),  and  War- 
mold  v.  Mackintosh  (d). 


Mr.  Knight  Bruce  and  Mr.  Hayter,  for  the  Plaintiff, 
said  that  the  witness  was  merely  an  exhibit-witness,  and 
therefore,  no  order  was  necessary.  Courtenay  v.  Hos- 
Ain«(e).— [The  Vice-chancellor:  You  have  not  examined 
him,  in  the  Master's  office,  as  a  mere  exhibit-witness.] 
— The  witness  was  examined  for  the  Defendant  before 
the  hearing,  and  for  the  Plaintiff  after  the  hearing.  A 
party  may  examine  his  adversary's  witness  without  the 
leave  of  the  Court.    Birch  v.  Walker  (/). 


(a)  1  Cox,  312. 

(6)  2  Swans.  264. 

(c)  1  Myl.  &  Keen,  543. 


{d)  Ibid.  545,  cited. 

(e)  2  Russ.  253. 

(/)  2  Scho.  &  Lef.  518. 
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Besides  the  Defendant  has,  by  his  conduct,  waived 
the  objection.  On  the  15th  of  last  July,  publication 
passed  ;  on  the  22d,  the  Defendant  took  copies  of  the 
depositions,  and,  on  the  26thy  a  warrant  was  taken  out 
to  proceed  on  the  state  of  facts ;  but  the  notice  of  the 
present  motion  was  not  served  until  the  4th  of  No- 
vember. 

Mr.  Wigraniy  in  reply,  said  that  his  client  did  not 
attend  the  warrant. 

The  Vice-Chancellor  : 

My  impression  is  that  the  rule  only  is  that  a  witness 
who  has  been  examined  on  one  side,  before  the  hearing, 
cannot  be  examined  on  the  same  side,  after  the  hearing, 
without  a  special  order  for  that  purpose.  The  reasoning 
of  Sir  John  Leach,  M.  R.,  in  Rowley  v.  AdamSf  clearly 
shows  this.  His  Honor  says :  The  rule  is  well  settled 
that  a  witness  who  has  been  examined  in  the  cause,  can 
not  be  examined  again  before  the  Master,  without  an 
order ;  and  such  order  is,  in  general,  accompanied  with  a 
direction  that  he  shall  not  be  examined  upon  any  pointsi 
with  respect  to  which  he  has  been  previously  examined 
in  the  cause :  for  it  would  be  too  dangerous  to  truth  and 
justice  to  afford  such  a  witness  an  opportunity  of  mend- 
ing his  testimony,  when  he  had  found,  by  the  evidence 
on  the  other  side,  where  the  weakness  of  the  case  lay." 
That  shows  that  Sir  John  Leach  understood  the  rule  as 
I  do,  and  that  it  does  not  affect  this  case,  where  the 
witness  has  been  examined  by  one  side  before  the  hear- 
ing, and,  by  the  other  side,  after  the  hearing.  He  is  not 
called  for  the  purpose  of  mending  his  evidence  given 
before  the  hearing ;  and,  if  he  does  mend  it,  he  is 
adverse  to  the  party  who  calls  him. 
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Besides,  I  think  that  the  application  comes  too  late; 
for,  after  the  depositions  had  been  published,  a  warrant 
was  taken  out,  to  proceed  on  the  state  of  facts,  on  the 
26th  of  July.  The  Defendant  might  have  attended  the 
Master  on  that  day  and  then  made  the  objection :  in- 
stead of  which  he  suffers  the  matter  to  proceed  until  the 
4th  of  November,  and  thus  induces  the  Plaintiff  to  sup- 
pose that  what  the  Master  had  done,  was  to  stand. 


Motion  refused  with  costs. 


1837  :  .  HILL  r.  RIMELL. 

16th  Nov. 


Motion.  ^®      Plaintiff  had,  by  leave  of  the  Coort, 

Practice,      served  the  Defendant  with  notice  of  a  motion  for  an  in- 
WhereTmotion  j^'^^^^^^j  ^  ^  made  before  the  Defendant  had  appeared, 
18  to  be  made     and  on  a  day  not  appointed  for  the  hearing  of  motions : 
^rTTh^^  notice  did  not  mention  that  the  motion  was  to  be 

tice  ought  to      niade  by  special  leave  of  the  Court :  and 
mention  that  it 

IXmise  thf  ^'  The  Vice-CkanceUar  ruled  that,  on  account  of  that 
Defendant  may  omission,  the  Defendant  was  at  liberty  to  disregard  the 
disregard  it.  notice. 


Mr.  Knight  Bruce,  Mr.  Stinton  and  Mr.  Wright 
were  counsel  in  the  cause. 


CASES  IN  CHANCERY. 


«88 


JONES  V.  JONEa  1837,- 

18th  Dec 

ry  1838: 
I>Y  the  decree  in  this  cause,  it  was  referred  to  the    12th  January. 

Master  "  to  inquire  and  state  what  mortgages  or  other    '      ^'  ' 

incumbrances  there  were  affecting  the  estates  of  the  Mortgage. 

...  Priority, 
Defendant  Frederick  Lewis  Brown  and  Eliza  his  wife,   

devised  to  or  in  trust  for  Eliza  Brown  by  the  will  of  ^-  mortgaged 

Thomas  Jones,  and  also  the  estates  of  the  same  Defen-  secondly 

dantSy  given  and  devised  to  or  in  trust  for  JEliza  Brown  to  C,  and  third- 

for  her  life,  by  the  will  of  James  Whitworth.  and  to  state 

/  ,  '  virtue  of  a  power 

their  priorities  and  what  was  due  for  principal  and  inte-  reserved  to  him 

rest  thereon  respectively."  hy  his  marriage 

settlement.  C. 
had  no  notice  of 

The  Master  reported,  in  substance,  as  follows :  the  first  mort- 

gage.  D.  had 

Thomas  Jones,  by  his  will  dated  the  26th  May  18U,  g^'JJ'buf  of 

4eyi8ed  his  freehold  messuages,  tenements  and  heredi-  the  second ;  and 

taments  situate  in  the  town  and  county  of  Carmarthen^  * 

_  ,  ,  Tir.«.       -r        tice  of  his  mort- 

or  elsewhere,  unto  Robert  Waters  and  Wtlham  Jones,  gage  to  be  in- 

and  their  heirs,  upon  trust  to  pay  the  rents  thereof  to  dorsed  on  the 

Sarah  Harvey  for  her  life,  and,  after  her  decease,  upon  together 

trust,  and  the  testator  devised  the  same  hereditaments  with  the  title- 

unto,  between  and  among  Mary  Whitworth  and  Eliza  ^^^f  was  m 
'  ^        ^  the  possession 

Whiiworth,  to  hold  unto  and  to  the  use  of  them,  their  of  B.  Held  that 

heirs  and  assigns,  as  tenants  in  common,  with  benefit  of 

survivorship,  in  case  of  the  decease  of  either  unmarried  p^fj^ty  over  C. 

and  without  issue  and  without  having  disposed  of  her 

share  unto  the  survivor  of  them,  her  heirs  and  assigns 

for  ever. 


James  Whitworth  being  seised  of  a  freehold  messuage 
in  the  town  of  Carmarthen,  called  Gell-street  House,  by 
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his  will  bearing  date  the  7th  December  1821,  devised  it 
to  the  said  Robert  Waters  and  John  Huffhes,  and  the 
survivor  of  them,  and  the  heirs  of  such  survivor,  upon 
trust  for^  and  the  testator  devised  the  same  to  JEliza 
fVhitworth,  for  her  life,  with  remainders  over. 

In  the  latter  part  of  the  year  1822,  Frederick  Lewis 
Brown  married  Eliza  ffhitworth,  and,  in  contemplation 
of  the  marriage,  indentures  of  lease  and  release  bearing 
date  the  20th  and  21st  December  1822  were  executed, 
the  release  being  made  between  Eliza  Whitworth  of  the 
first  part,  Frederick  Lewis  Brown  of  the  second  part, 
John  Lewis  and  William  Shyme  of  the  third  part,  and 
Robert  Waters  and  John  Hughes  of  the  fourth  part,  and 
thereby  Eliza  Whitworth  conveyed  the  remainder  in  fee 
expectant  upon  the  decease  of  Sarah  Harvey^  in  one 
undivided  moiety  of  the  premises  devised  by  Thomas 
JoneSf  unto  John  Lewis  and  William  Skyme  and  their 
heirs,  to  such  uses,  after  the  marriage,  as  Frederick 
Lewis  Brown  and  Eliza  his  then  intended  wife,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  to 
be  by  them  signed,  sealed  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  should, 
from  time  to  time,  jointly  appoint,  with  divers  limitations 
over. 

By  an  indenture  bearing  date  the  24th  of  December 
1824,  and  made  between  Frederick  Lewis  Brown  and 
Eliza  his  wife  of  the  one  part,  and  William  Jones  of  the 
other  part.  Brown  and  wife,  in  consideration  of  436/. 
\ls.Qd.y  paid  to  them  by  William  Jones,  demised  the 
Gell'Street  house  to  William  Jones  for  99  years,  if  Eliza 
Brown  should  so  long  live,  subject  to  the  proviso  for  re- 
demption after  mentioned :  and,  for  better  securing  the 
repayment  of  the  496 ^.  lls.ed.  with  interest.  Brown 
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and  wife  jointly  appointed  one  undivided  half-part  of 
the  premises  devised  by  Thomas  Jones,  after  the  decease 
of  Sarah  Harvey,  to  the  use  of  William  Jones  in  fee, 
subject  to  redemption  on  payment  by  Brown  and  wife, 
or  either  of  them,  their  heirs,  executors  &c.  to  William 
Jones,  his  executors  8cc.  of  the  436 Z.  lis.  6d.,  with 
interest  at  6/.  per  cent. 

By  indentures  of  lease  and  release,  dated  the  14th 
and  15th  of  November  1825,  the  release  being  made  be- 
tween William  Jones  of  the  first  part,  Brown  and  wife 
of  the  second  part,  and  Jane  James,  widow,  of  the  third 
part,  in  consideration  of  436/.  Ws.^d.  paid  to  WiUiam 
•  Jones  by  Jane  James,  and  of  the  further  sum  of 
223/.  8«.  6  c/.  paid  by  her  to  Brown  and  wife,  WiUiam 
Jones  assigned  and  Brown  and  wife  confirmed  the 
Gell'Street  house  to  Jane  James,  her  executors  8lc. 
for  the  remainder  of  the  term  of  99  years,  subject  to  the 
proviso  for  redemption  after  mentioned:  and  William 
Jones  released  and  Brown  and  wife  jointly  appointed, 
released  and  confirmed  to  Jane  James  and  her  heirs, 
the  remainder  in  fee  expectant  on  the  decease  of  Sarah 
Harvey,  in  one  undivided  moiety  of  the  premises  de- 
vised by  Thomas  Jones,  subject  to  redemption  on  pay- 
ment by  Brown  and  wife,  or  either  of  them,  their  or 
either  of  their  heirs,  executors  &c.  to  Jane  James,  her 
executors  &c.  of  660/.  with  interest  at  5/.  per  cent. 

By  an  indenture  dated  the  14th  of  January  1826,  and 
made  between  Brown  and  wife  of  the  one  part,  and 
John  Jones  of  the  other  part,  after  reciting  the  will  of 
Thomas  Jones,  and  that  Sarah  Harvey  yi^A  then  in  pos- 
session of  the  premises  devised  thereby^  and  that  Eliza 
Brown  had  not  disposed  of  her  reversion  in  the  moiety 
of  those  premises  expectant  on  the  decease  of  Sarah 
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Harvey y  and  after  also  reciting  the  will  of  James  Whit-- 
worth  and  the  settlement  of  1822,  Brown  and  wife,  in 
consideration  of  400  L  paid  to  them  by  John  Jones^ 
appointed  and  demised  the  remainder  in  fee  in  the 
moiety  of  the  premises  devised  by  Thonuis  Jones,  and 
also  the  GeU-street  house,  unto  and  to  the  use  of  John 
Jones  for  500  years,  subject  to  redemption  on  payment 
by  Brown  and  wife  or  one  of  them,  their  or  one  of  their 
heirs,  executors  &c.  to  John  Jones  his  executors  Sec.  of 
400  /.  with  interest  at  5  /.  per  cent. 

By  an  indenture  dated  the  18th  January  1826,  and 
made  between  Brown  and  wife  of  the  one  part  and 
John  Jones  of  the  other  part.  Brown  and  wife,  in  con- 
sideration of  100  Z.  paid  to  them  by  John  Jones,  demised 
and  appointed,  all  the  premises  comprised  in  the  inden- 
ture of  the  14th  of  January  1826,  to  John  Jones,  for 
500  years,  subject  to  redemption  on  payment  by  Brown 
and  wife  or  one  of  them,  ^  their  or  one  of  their  heirs, 
executors  8cc.  to  John  Jones,  his  executors  &c.  of  100  L 
with  lawful  interest. 

The  report  then  proceeded  as  follows : 

And  I  find  that  the  said  two  sums  of  400 1.  and  lOOL 
were  paid,  by  the  said  John  Jones  to  the  said  Frederick 
Lewis  Brown  and  Eliza  his  wife,  on  or  before  the  res- 
pective days  on  which  the  said  last-mentioned  indentures 
respectively  bear  date,  and  that  receipts  for  the  same 
respectively,  signed  by  the  said  Frederick  Ijcwis  Brown 
and  Eliza  his  wife,  were  indorsed  thereon ;  and  that  the 
said  indentures  of  the  14th  and  18th  of  January  1826, 
were  respectively  signed,  sealed  and  delivered  by  the 
said  Frederick  Lewis  Brown  and  EUza  his  wife,  in  the 
presence  of  two  or  more  credible  witnesses,  who  duly 
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attested  the  execution  thereof  respectively  by  the  same 
Frederick  Lewis  Brown  and  EUza  his  wife,  and  that 
the  said  two  last*mentioned  indentures  were  respectively 
made  and  executed  to  the  said  John  Jones,  and  the  said 
John  Jones  advanced  and  paid  the  said  sums  of  400  /. 
and  100/.  without  any  notice*  either  to  the  said  John 
Jones  or  to  the  solicitor,  attorney  or  agent  of  the  said 
John  JoneSf  of  any  charge  or  incumbrance  on  the  said 
premises. 

And  I  find,  from  the  deposition  of  John  WiUiams, 
that,  previous  to  the  execution  of  the  said  indenture  of 
mortgage,  the  said  Jjohn  Jones  inquired  of  the  sud  Frede- 
rick Lewis  Brown  if  there  existed  any  incumbrances  on 
the  said  mortgaged  premises  at  the  time  the  said  John 
Jones  obtained  such  two  last-mentioned  securities  from 
the  said  Frederick  Lewis  Brown,  and  the  said  John 
Janes  also,  previous  to  the  execution  of  the  said  inden- 
tures of  mortgage,  caused  inquiries  to  be  made  of  the 
said  John  Hughes  and  Robert  Waters,*  as  to  whether 
there  were  any  mortgages  or  incumbrances  upon  the 
estates  mentioned  in  the  said  deeds  of  the  14th  and 
18th  days  of  January  1820,  and  the  said  John  Williams^ 
by  the  direction  of  the  said  John  Jones,  some  few  days 
previous  to  the  said  14th  day  of  January  1826,  went  to 
the  said  John  Hughes  and  Robert  Waters  and  asked 
each  of  them  if  there  was  or  were  any  mortgage,  in- 
cumbrance or  incumbrances  upon  the  hereditaments  and 
premises  mentioned  and  described  in  the  said  deeds  of 
the  14th  and  18th  days  of  January  1826,  and  that 
each  of  them  declared,  to  the  said  John  Williams,  that 
there  was  no  mortgage  or  any  other  incumbrance  to 

*  It  did  not  appear  what  interest  these  parties  had  in  the 
estates. 


1837. 

*  s,  " 

JOK£S 

Jones. 


CASES  IN  CHANCERY. 


their  knowledge,  and  each  of  them,  at  the  same  time, 
assured  the  said  John  fViUiams  that  they  believed  that 
there  was  no  mortgage  or  any  other  debt  or  incumbrance 
upon  the  hereditaments  and  premises  mentioned  in  the 
said  deeds  of  the  14th  and  18th  days  of  January  1826. 

And  I  find  that  the  Defendant  Jokn  Harris,  by  his 
state  of  facts,  stated  that,  in  the  latter  end  of  the  year 
1826,  the  said  Frederick  Lewis  Brown  applied,  to  the 
Defendant  John  Harris,  to  lend  him  the  sum  of  800  L, 
and  proposed  to  John  Harris  to  secure  such  sum  with 
interest  by  a  mortgage  of  the  equity  of  redemption  of 
all  the  premises  comprised  in  the  indentures  of  the  84th 
December  1824  and  16th  November  1825:  that  John 
Harris,  upon  such  application  being  made  to  him,  re- 
ferred Frederick  Lewis  Brown  to  his  solicitor,  Mr.  Jama 
Thomas,  and  Frederick  Lewis  Brown  furnished  Mr. 
Thomas  with  copies  of  the  wills  of  the  testators  Thomas 
Jone$  and  James  Whitworth,  and  of  the  indentures  of 
the  21st  December  1822  and  16th  November  1826,  and 
assured  Mr.  Thomas  and  also  John  Harris  that  there 
was  no  incumbrance  upon  the  said  premises  or  any  part 
thereof,  save  only  the  said  mortgage-debt  to  the  said 
Jane  James,  whereupon  Mr.  Thomas,  by  the  direction 
of  John  Harris,  obtained  an  inspection  of  the  inden- 
ture of  the  21st  December  1822  and  the  title-deeds 
and  writings  belonging  to  the  said  premises,  and  which 
were  in  the  custody  of  the  said  WiUiam  Jones  as  the 
solicitor  of  Jane  James,  in  order  to  ascertain,  for  the 
safety  of  John  Harris,  whether  there  was  indorsed  upon 
such  indenture  or  any  other  of  the  title-deeds  any  in* 
cumbrances  or  incumbrance  upon  the  premises  or  any 
part  thereof,  either  previous  or  subsequent  to  the  deed 
of  the  2l8t  of  December  1B22,  when  Mr.  Thomas  found 
that  there  was  none,  and  asked  William  Jones  if  there 
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were  or  was  any  incumbrances  or  incumbrance  upon  or 
affecting  the  premises  or  any  part  thereof,  other  than 
the  mortgage  of  the  15th  of  November  and  Wil- 
liam Jones  told  Mr.  Thomas  he  knew  of  none :  that 
John  Harris  accordingly,  in  the  month  of  November 
1826,  lent,  to  Frederick  Lewis  Broum,  the  sum  of 
800  /. ;  that,  thereupon  Frederick  Lewis  Brown  and 
£liza  his  wife,  executed  indentures  of  lease  and  release 
bearing  date  the  16th  and  17th  November  1826,  the 
release  being  made  between  Frederick  Lewis  Brown  and 
EUza  his  wife  of  the  one  part,  and  John  Harris  of  the 
other  part,  and  thereby,  after  reciting  the  wills  of  Tko- 
mas  Jones  and  James  Whittoorth,  the  indenture  of  the 
21st  of  December  1822,  and  the  indentures  of  the  24th 
of  December  1824  and  of  the  15th  of  November  1825, 
It  was  witnessed  that,  in  consideration  of  the  800  L, 
paid  by  John  Harris  to  Frederick  Lewis  Brown  and 
JBlixa  his  wife,  Frederick  Lewis  Brown  and  Eliza  his 
wife  granted  to  John  Harris,  his  executors  8cc.  their 
full  and  absolute  equity  of  redemption  in  the  heredita- 
ments comprised  in  the  mortgage  of  the  24th  of  Decem- 
ber 1824,  To  hold  the  same,  subject  to  the  payment  of 
the  660  L  and  the  interest  for  the  same  from  the  15th 
of  November  then  last,  unto  John  Harris,  his  execu- 
tors 8cc.  from  thenceforth  for  the  term  of  99  years,  if 
Frederick  Leuns  Brown  and  JEUza  his  wife  or  either  of 
them  should  so  long  live^  subject  nevertheless  to  the 
proviso  for  redemption  thereinafter  mentioned:  and,  for 
more  satisfatorily  securing  the  payment  of  the  800  /.with 
interest,  Frederick  Lewis  Brown  and  Eliza  his  wife,  in 
pursuance  of  the  authority  to  them  given  by  the  settle- 
ment of  December  1822,  appointed,  granted  and  con- 
firmed, to  J.  Harris  and  his  heirs,  their  full  and  abso- 
lute equity  of  redemption  in  the  remainder  in  fee,  ex- 
pectant upon  the  decease  of  Sarah  Harvey,  in  one  un- 
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divided  moiety  of  the  '^hereditaments  comprised  in  the 
settlement  of  December  1822,  To  hold  the  same  mito 
and  to  the  use  of  John  Harris^  his  heirs  and  asagns, 
subject  to  redemption  on  payment  of  the  800  L  with 
interest :  And  I  find  that  the  indenture  of  the  17th  of 
November  1826  was  signed,  sealed  and  delivered  by 
Frederick  Lewis  Brawn  and  Eliza  his  wife  in  the  pre- 
sence of  two  credible  witnesses,  who  duly  attested  their 
execution  thereof :  and  that  HixrriSf  on  the  17th  of  Novem- 
ber 1826,  caused  a  notice  of  the  last-mentioned  mortgage 
to  be  indorsed  upon  the  settlement  of  December  1822. 
And  I  find  that  there  are  the  several  mortgages  and 
incumbrances  hereinbefore  particularly  mentioned  af- 
fecting the  estates  and  premises  of  the  Defendants 
Frederick  Lewis  Brawn  and  Eliza  his  wife  given  and 
devised  to  or  in  trust  for  the  said  Eliza  Brawn,  by  the 
will  of  l/umas  Janes,  and  also  the  estates  of  the  same 
Defendants  given  and  devised  to  or  in  trust  for  the  said 
EUza  Brawn  for  her  life  by  the  virill  of  James  Whit- 
worth  :  and  I  find  that  the  priorities  of  such  mortgages 
are  as  follows :  first,  the  mortgage  to  the  said  Defen- 
dant William  Janes,  and  afterwards  assigned  to  the 
late  Defendant  Jane  James  and  now  vested  in  the  De- 
fendants I'hamas  Taylor  Webb  and  David  Janes: 
second,  the  mortgage  to  the  said  Defendant  John 
Harris :  and  third,  the  mortgage  to  the  said  Defendant 
John  Jones,  and  now  vested  in  the  said  Plaintifis."  The 
Master  then  found  what  was  due,  for  principal  and 
interest,  on  those  mortgages. 

To  this  report  the  Plaintiffs  excepted. 

Mr.  Knight  Bruce  and  Mr.  G.  Richards,  in  sup- 
port of  the  exception,  contended  that  the  representatives 
of  John  Jones  were  entitled  to  priority  over  Harris,  in- 
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asmuch  as  his  mortgage  was  prior,  in  point  of  date, 
to  Harris's ;  that  the  notice  which  Harris  had  caused 
to  be  indorsed  on  the  marriage-settlement,  did  not 
affect  Jones's  priority;  because  the  doctrine  laid  down, 
as  to  the  effect  of  notice,  in  Dearie  v.  HaU(a\  and 
Loveridge  v.  Cooper  (b),  applied  to  assignees  of  chases 
in  action  and  not  to  mortgagees :  and  they  relied  on 
Peacock  v.  Burt  (c). 

Mr.  Jacob  and  Mr.  Coleridge,  in  support  of  the  re- 
port,  contended  that  Harris,  by  causing  the  notice  of 
his  security  to  be  indorsed  on  the  marriage-settlement, 
had  gained  priority  over  John  Jones,  who  had  not  taken 
that  precaution,  and  had,  thereby,  enabled  Brown  and 
wife  to  commit  a  fraud  upon  Harris.  They  relied  on 
Dearie  v.  HalU  Itoveridge  v.  Cooper,  and  Foster  v, 
Blachstone  {d). 

The  Vice-chancellor,  after  stating  the  substance  of 
the  report  and  observing  that  there  was  no  covenant  for 
title  in  the  deed  of  the  14th  of  January  1820,  and  that 
the  only  covenants  in  it  were  for  payment  of  the  mort- 
gage-money and  interest,  for  quiet  enjoyment  free 
from  incumbrances  and  for  further  assurance,  continued 
thus: 

To  this  report  an  exception  is  taken  by  the  parties 
who  claim  under  John  Jones,  insisting  on  their  priority 
over  Harris :  and  the  question  is  whether  the  report  is 
right. 

At  law  the  rule  clearly  is  that  different  conveyances 
of  the  same  tenement,  take  effect  according  to  their 
priority  in  time.    If  a  man  Seised  in  fee,  first  grants 
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642 


CASES  IN  CHANCERY. 


1837. 


V. 

JOKB8. 


ooe  term  of  years  and  then  another  term,  the  second 
termor  cannot  enter  till  the  first  term  has  ceased  by 
effluxion  of  time,  surrender  or  otherwise.  So,  if  free- 
bold  interests  are  carved  out  of  the  fee  by  different 
conveyances,  the  estate  of  the  second  grantee  cannot 
take  effect  in  possession,  till  the  estate  of  the  first  has, 
in  some  measure,  ceased.  The  effect  of  different  con- 
veyances is  the  same  as  if  different  successive  estates 
were  granted  by  the  same  conveyance,  first  in  posses- 
sion and  then  in  remainder.  Equity  follows  the  law; 
and,  where  the  legal  estate  is  outstanding,  conveyances 
of  the  equitable  interest,  are  construed  and  treated,  in  a 
court  of  equity,  in  the  same  manner  as  conveyances  of 
the  legal  estate  are  construed  and  treated  at  law.  In 
Beckett  v.  Cordley{a),  which  Lord  EJdon  notices  in 
Ex  parte  Cawthome(b)  and  in  Martinez  v.  Cooper  {c\ 
Lord  Thurlow  twice  decided  that,  where  the  legal  estate 
was  outstanding  in  a  firnt  mortgagee,  of  two  subse- 
quent equitable  incumbrancers,  he  who  is  prior  in  time, 
must  be  prior  in  equity.  His  words  are :  The  second 
equitable  incumbrancer  had  the  security  he  trusted  to. 
He  knew  he  had  not  the  legal  estate.  He  trusted  to 
the  honour  of  the  borrower."  In  the  present  case,  no 
such  question  arises  as  is  noticed  in  WUUmghby  v.  WU- 
hughby  (rf),  or  as  is  noticed  in  Evans  v.  Bicknell  (e),  where 
Lord  Eldon  alludes  to  what  fell  from  Mr.  J.  BuUer  in 
Goodiitle  v.  Morgan  (f)  :  for  Harris,  the  third  incum- 
brancer, has  not  got  in  the  legal  estate,  nor  has  he  any  de- 
claration of  trust  from  the  holder  of  it,  nor  has  he  posses- 
sion of  the  mortgage  deeds  conveying  the  legal  estate  or 
of  any  other  of  the  title-deeds.    He  gave  notice  of  his 


(a)  1  Rro.  C.  C.  353- 
(6)  1  Glyn.  &  Jam.  240. 
(c)  3  Russ.  214. 


(d)  1  T.R.  763-773- 
(tf)  6  Ves.  174-183. 
(/)  iT,R.  762. 
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incumbrance  to  the  first  mortgagee.  But,  according  to 
what  the  present  Lord  Chancellor  decided  in  Peacock 
Burt,  such  a  notice  is  of  no  value.  The  fact  is  that, 
upon  Harris*^  answer  and  before  the  Master  as  well  as 
in  the  argument  at  the  bar,  the  case  of  Harris  was 
attempted  to  be  put  upon  the  decisions  in  Dearie  v. 
HaU,  Loveridge  v.  Cooper,  and  Foster  v.  Blackstone, 
decided  by  Sir  John  Leach  and  afterwards  by  the  House 
of  Lords.  But,  in  each  of  those  cases,  the  subject  of 
discussion  was  a  chose  in  action.  According  to  what  is 
said,  by  Lord  Lyndhurst,  in  Fosters.  CockerelUg),  in 
moving  to  affirm  the  decree  in  Foster  v.  Blackstone,  and 
according  to  what  is  said,  by  the  present  Lord  Chancellor, 
in  Peacock  v.  Burt  (p.  607  in  Mr.  Coote^s  valuable 
Treatise  on  Mortgages)  one  principle  established  by 
Dearie  v.  Hall  and  Loveric^e  v.  Cooper  was  that,  in 
order  to  complete  the  transfer  of  a  chose  in  action,  notice 
to  the  legal  holder  of  the  fund  is  necessary.  In  the 
former  of  those  cases.  Sir  Tm  Plutner  says :  The  law  of 
England  has  always  been  that  personal  property  passes 
by  delivery  of  possession :  and  it  is  possession  which 
determines  the  apparent  ownership  "  (h),  and,  by  way 
of  preserving  the  analogy  between  personal  chattels  in 
possession  and  choses  in  action,  he  says :  Notice  is 
necessary  to  perfect  the  title,"  (that  is  to  a  chose  in  ac- 
tion) to  give  a  complete  right  in  rem,  and  not  merely 
a  right  as  against  him  who  conveys  his  interest(i)."  But 
what  is  stated,  by  The  Lord  Chancellor,  in  Hiern  v. 
Mill  {k)  is  unquestionably  true :  There  is  a  marked 
distinction  between  a  real  estate  and  a  personal  chattel. 
The  latter  is  held  by  possession ;  a  real  estate,  by 
title."    In  Loveridge  v.  Cooper  Sir  T,  Plumer  says : 


(g)  3  Clark  &  Fin.  456.  (1)  Ibid.  24. 

(A)  3  Russ.  22.  {k)  13  Ves.  119. 


644 


CASES  IN  CHANCERY. 


It  is  of  the  utmost  importance  to  the  interests  of  man- 
kind, that  plain  and  clear  rules  of  property  should  be 
laid  down,  and,  when  laid  down,  that  they  should  not  be 
frittered  away  by  nice  and  frivolous  distinctions(/)*" 
Broad  distinctions  must  be  preserved ;  and  it  is  of  the 
utmost  importance  that  an  equity  of  redemption  of  real 
estate,  should  not  be  taken  to  be  a  mere  equitable  inte- 
rest in  the  nature  of  a  chose  in  action. 

The  case  before  me  is  a  case  of  real  estate,  not  of  a 
chose  in  action.  John  Jones,  the  first  incumbrancer  on  the 
equity  of  redemption,  took  his  title  by  the  conveyances 
of  January  1826;  and  notice  or  possession  was  not 
necessary  to  complete  his  title.  Harris  took  his  title 
by  a  subsequent  conveyance,  and  merely  gave  a  notice 
which  did  not  and  could  not  affect  Jones.  No  fraud 
whatever  can  be  imputed  to  Jones.  He  made  some 
inquiry  and  was  misled.  He  was  the  innocent  subject 
of  fraud,  and  not  the  doer  of  it :  and,  in  my  opinion,  the 
exception  must  be  allowed. 
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ADEMPTION. 

A  testator  resident  in  Jamaica  be- 
queathed to  A.  B.  2,000  part  of 
a  sum  of  7,000  /.  in  the  hands  of  his 
agents  in  England,  and  received 
by  them  from  the  Transport  Board, 
on  his  account.  The  testator  after- 
wards went  to  Philadelphia,  where 
he  died.  Seven  days  before  his 
death,  he  wrote  to  his  agent  in 
Jamaica,  desiring  him  to  order  his 
agents  in  England  to  invest  all  his 
monies  in  their  hands,  received 
from  the  Transport  Board,  in  any 
stock  most  beneficial  to  his  estate. 
The  agent  wrote  accordingly;  but 
some  time  before  his  letter  arrived 
in  England,  the  agents  there,  had, 
of  their  own  accord,  invested  the 
whole  of  the  testator's  monies  in 
their  hands  in  the  Four  per  Cents. 
Held  that  the  legacy  was  not 
adeemed.    [Bauin  v.  Brandon]  171 

ADMINISTRATION. 

1.  Executors,  before  suit  commenced, 
paid  some  of  the  testator's  creditors 
a  certain  proportion  of  their  debts. 
Held  that  they  were  not  entitled  to 
any  further  payment  until  the  other 
creditors  had  been  paid  proportion- 
ably.  [WiUany.  Paul]  -  -  68 
VIII. 


2.  Bill  by  a  lessor  against  an  equita* 
ble  mortgagee  of  the  lease  and  a 
third  party,  to  whom  letters  of  ad- 
ministration, to  the  deceased  lessee^ 
limited  to  attend,  supply,  substan* 
tiate  and  confirm  the  proceedings  in 
the  suit  or  in  any  other  suits  con- 
cerning the  premises,  until  a  final 
decree  should  be  made  and  fully 
completed,  praying  that  the  depo- 
sitary might  be  decreed  to  take  an 
assignment  of  the  lease.  Semble, 
that  the  letters  of  administration 
did  not  give  the  third  party  any 
interest  in  the  term  or  in  any  of  the 
assets  of  the  deceased;  and,  con- 
sequently, that  the  suit  was  defec- 
tive in  respect  of  parties.  [Moores 

V.  Choat]  508 

See  Debtor  and  Crbditob. 

ADMINISTRATORS. 
See  Administration,  2. — Exec  dtors 
AND  Administrators. 

ADMIRALTY  COURT. 

If  a  bottomry  bond  has  been  fraudu- 
lently obtained,  this  Court  has  ju- 
risdiction to  restrain  proceedings  on 
it  in  the  Admiralty  Court.  [Oku-^ 
cott  Y.Lang]  368 
u  u 
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AFFIDAVIT. 

1.  An  affidavit  of  Bervice  of  notice  of  a 
motion  or  of  a  petition,  must  be 
made,  at  the  latest,  before  the  rising 
of  the  Court  on  the  day  on  which 
the  application  is  made.  [Lord 
Milltaumyf.  Stuart]    -  -   .   -  84 

2.  A  landlord  obtained  an  injunction 
ex  parte  to  restrain  his  tenant  from 
removing  a  building  erected  by  the 
latter  on  .the  demised  premises. 
The  tenant,  in  his  answer,  alleged 
that  the  building  was  not  affixed  to 
the  freehold.  On  a  motion  to  dis- 
solve the  injunction,  the  Court 
would  not  allow  the  Plaintiff  to 
read  affidavits  filed  after  the  answer, 
and  tending  to  show  that  the  build- 
ing was  affixed  to  the  freehold. 
[Shirreffy.  Barnard]    -  -  -  161 

8.  Plaintiff,  after  answer,  made  amend- 
ments in  his  bill  which  contradicted 
some  of  the  allegations  in  the  an- 
swer. He  then  moved  for  a  re- 
ceiver, and  tendered  affidavits  veri- 
fying the  amendments.  Held  that 
the  affidavits  were  not  receivable, 
as  they  contradicted  the  answer. 
[Boddington  v.  Woodky]   -   -  167 

4.  A  special  injunction  had  been  ob- 
tained against  four  defendants,  who 
were  co-partners,  to  restrain  them 
from  doing  an  act  jointly.  Three 
of  the  defendants  had  answered, 
but  the  fourth  had  not.    Held  that 
the  plaintiff  might  read  affidavits 
in  opposition  to  a  motion  by  the 
three  to   dissolve    the  injunction 
against  the  four.    [Naylor  v.  Wel- 
lington] -------   -  896 

See  Impertinence,  2. 

AGENT. 

1.  A  solicitor  who  had  retired  from 
practice,  was  taken  on  an  attach- 
ment for  nonpayment  of  costs  in  a 
Chancery  suit,  whilst  returning  from 
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attending  an  appeal  in  the  House  of 
Lords,  as  agent  for  the  appellant 
Held  that  he  was  entitled  to  be  dis- 
charged, and  that  the  order  for  his 
discharge  might  be  made  either  by 
the  Court  of  Chancery  or  by  the 
House  of  Lords.  [Attomey^Generol 
V.  TJie  Skinners'  Company]  -  377 
2.  This  Court  has  jurisdiction  to  order 
an  agent's  bill  to  be  taxed,  on  the 
application  of  the  solicitor  who  em- 
ployed him,  on  the  latter  paying 
the  amount  of  the  bill  into  Conrt 
\Jones  V.  Roberts]    -    -    -   -  887 

AGREBMENT. 
A.,  when  tenant  for  life  only  of  an 
estate,  agreed  to  sell  the  fee  to  B. 
B.  devised  the  estate  to  C.  A., 
some  years  afterwards,  acquired  the 
fee,  and  conveyed  the  estate  to  B. 
Held  that  it  did  not  pass  by  B.'s 
will.   [DuckU  V.  Bcuiies]  -   -  525 

ALIMONY. 
A  married  woman,  divorced  from  her 
husband  and  entitled  to  alimony 
imder  the  sentence  of  the  Ecclesias- 
tical Court,  accepted  a  bill  of  ex- 
change for  articles  of  dress  supplied 
to  her  by  the  drawer,  and  made  it 
payable  at  her  banker's,  to  whom 
her  alimony  was  paid.  Held  that 
she  did  not  thereby  charge  her  ali- 
mony. [Vandergucht  v.  De  Bla- 
quiere]   -   --   .-    --  .315 

AMENDMENT. 
After  a  plea  allowed  and  replied  to, 
the  plaintiff  moved  to  withdraw  the 
replication  and  amend  the  bill,  with 
a  view  to  vary  the  case  originally 
made.    Motion  refused.  [Bamett 

V.  Grafton]  72 

See  Dismissal,  8. 

ANNUITY. 
1.  A.  applied  to  B.  to  lend  him  400/. 
on  mortgage  of  certain  leasehold 
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Louses ;  but  B.  refased.  It  was  then 
agreed  that  A.,  in  consideration  of 
the  400^,  should  grant  to  B.  two 
annuities  of  21  /.  each,  for  40  years, 
to  be  issuing  out  of  the  houses. 
Held  that  the  ti-ansaction  was  usu- 
rious.   [CMUngiDorth  v.  ChUUng- 

f    worth]  404 

'2,  Testator  gave  to  M.  W.  an  annuity 
of  40  /.  for  her  life,  payable  out  of 
his  Long  Annuities;  and  directed 
that  at  M.  W.'s  death,  the  principal 
out  of  which  the  annuity  arose, 
should  go  to  his  next  of  kin  then 
living ;  and  he  further  directed 
that  the  annuity  should  be  secured 
on  his  stock  of  Long  Annuities.  The 
testator  died  possessed  of 509  /.  Long 
Annuities.  Held  that  a  fund  for 
payment  of  the  annuity  ought  to  be 
provided  in  the  Three  per  Cents., 
and  that  the  money  required  for 
that  purpose  ought  to  be  raised  by 
the  sale  of  part  of  the  Long  An- 
nuities, and  that  the  remainder  of 
the  Long  Annuities  formed  part 
of  the  testator's  residuary  estate. 
[Fryer  v.  Buttar]    ....  442 

3.  In  1705,  an  annuity  was  granted 
for  the  grantor's  life,  and  was  se- 
cured by  a  bond,  and  by  a  warrant 
of  attorney,  on  which  judgment 
was  entered  up.  The  grantor  died 
intestate  in  1810,  at  which  time  the 
annuity  was  greatly  in  arrear.  The 
grantor's  assets  consisted,  solely,  of 
a  fund  in  court  which  had  been  ac- 
cumulating from  the  grantor's  death. 
No  administration  was  taken  out  to 
the  grantor,  until  1834.  Held  that 
the  grantee  was  entitled  to  be  paid 
the  arrears  of  the  annuity,  with  in- 
terest at  five  per  cent,  from  the 
death  of  the  grantor.  [Hyde  v. 
Price]  578 

4.  Many  of  the  provisions  of  3  &  4 
Will.  4,  c.  42,  though  made  with 


reference  to  proceedings  at  law,  will 
be  adopted  by  this  Court.  [Hyde 
v.  Price]  578 

APPOINTMENT. 

1 .  A  power  was  required  to  be  exercised 
by  a  writing  under  the  hand  and 
seal  of  the  donee,  attested  by  two 
witnesses,  or  by  will  signed,  sealed 
and  executed  in  the  presence  of  and 
attested  by  three  witnesses:  Held 
that  a  wiU  under  the  hand  and  seal 
of  the  donee,  but  attested  by  two 
witnesses  only,  was  not  a  good  exe- 
cution of  the  power.  [Bainbridge 
v.  SmUh]  86 

2.  Testator  gave  to  trustees,  a  sum  of 
Three  per  Cents.,  in  trust  for  his 
daughter  for  life,  and,  after  her  de- 
cease, in  trust- for  such  persons  and 
for  such  purposes  as  she  should, 
either  by  deed,  or  by  her  will  signed 
and  published  by  her  in  the  presence 
of  and  attested  by  two  witnesses, 
appoint,  and,  in  defS&uIt  of  appoint- 
ment, in  trust  for  her  children; 
but,  if  she  should  leave  no  child, 
then  in  trust  for  the  testator's  other 
daughters  and  their  children.  The 
daughter,  by  her  will,  which  was 
expressed  to  be  signed  and  sealed 
only,  but  which  was  attested  by 
three  witnesses,  gave  several  pecu- 
niary legacies,  and  directed  them  to 
be  paid  out  of  the  monies  invested 
in  her  name  in  the  Four  per  Cent,  go- 
vernment securities.  The  daughter 
died  unmarried.  She  had  no  four 
per  cents,  standing  in  her  name, 
nor  was  there  any  property  to  satisfy 
the  legacies,  except  the  three  per 
cents,  standing  in  the  names  of  the 
trustees  of  her  father's  will.  ^  Held 
that  the  power  was  not  confined  to 
the  daughter's  children,  but  was 
general ;  and  that  her  will  was  due 
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a  due  execution  of  it.  [MMhiniey  v. 

Sison]  561 

See  JuDOMEKT,  2. 

ARREST. 
A  BolicitOT  who  had  retired  from  prac- 
tice, was  taken  on  an  attachment 
for  nonpayment  of  costs  in  a  Chan- 
cery suit,  whilst  returning  from  at- 
tending an  appeal  in  the  House  of 
Lords,  as  agent  for  the  appellant. 
Held  that  he  was  entitled  to  be  dis- 
charged, and  that  the  order  for  his 
discharge  might  be  made  either  by 
the  Court  of  Chancery  or  by  the 
House  of  Lords.  [Attome^General 
V.  Tlie  Skinners'  Company]     -  377 

ASSETS. 

A.,  who  was  a  trader  at  his  death  and 
indebted  by  specialty  and  simple 
contract,  devised  freehold  estates 
to  his  son  in  fee.  The  son,  on 
his  marriage,  settled  the  estates  on 
his  wife  and  children,  and  after- 
wards died.  Held  that  the  -3  &  4 
W.  &  M.  c.  U,  and  the  47  Geo.  3 
c.  74,  sesii.  2,  do  not  charge  the  real 
assets  descended  or  devised,  with 
the  ancestor's  debts ;  but  make  the 
heir  or  devisee  personally  liable  to 
the  value  of  the  assets ;  and,  there- 
fore, that  the  son's  widow  and  chil- 
dren were  entitled  to  hold  the 
estates  discharged  from  the  debts 
of  the  father.  \^Spacltnian  v.  Thn- 
hreU]  263 

See  Dbbtor  and  Creditob,  6.  8. — 
Legatee. 

ATTORNEY. 
See  Arrest. 

ATTORNEY-GENERAL. 
See  Parties,  4. 

AUDITOR. 
Testator  devised  his  estates  to  trus- 
tees in  trust  to  apply  the  rents  in 


paying  off  incumbrances,  and  di- 
rected them  to  employ  A.  to  audit 
their  accounts,  and  to  allow  him  a 
proper  salary.  Held  that  the  trus- 
tees could  not,  arbitrarily,  remove 
A.  from  his  office ;  but  that  he  was 
entitled  to  hold  it  as  long  as  he  was 
willing  and  able,  and  to  receive  an 
adequate  salary.  {WiUiamsY.  Cor- 
bet]  349 

BANKRUPT. 

1.  The  assignees  of  a  bankrupt  hiring 
sold  his  estate  whilst  he  was  pro- 
ceeding to  get  his  commission  super- 
seded, he  filed  a  bill  against  them 
and  the  purchaser,  and  their  respec- 
tive solicitors,  charging  them  with 
fraud  and  collusion  in  the  sale,  and 
alleging  that  he  had  settled  with  all 
his  creditors,  and  that  they  had  con- 
sented to  the  commission  being  su- 
perseded. A  demurrer  to  the  bill  was 
over-ruled.  [LatUour  v.  Holeambe]  76 

2.  A.,  a  broker,  on  behalf  of  the 
owner  of  a  ship,  entered  into  a  char- 
ter-party with  B.,  by  which  B. 
agreed  to  pay  to  A.,  on  behalf  of 
the  owner,  a  certain  sum  for  the 
freight  of  the  ship.  The  owner  as- 
signed the  freight  and  earnings  that 
might  become  due  under  the  char- 
ter-party, to  C,  as  a  security  for  a 
debt ;  and  C.  gave  notice  of  the  as- 
signment to  A.,  but  not  to  B.  The 
vessel  completed  her  voyage,  and 
afterwards  the  owner  became  bank- 
rupt. Held  that  the  money  due  on 
the  charter-party  was  not  in  his 
order  and  disposition  at  his  bank- 
ruptcy.   [^Gardner  Y,  Lachlan]  123 

3.  The  6  Geo.  4,  c.  16,  s.  127,  enacU 
that,  where  a  person  who  has  ob- 
tained his  certificate,  shall  again 
become  bankrupt,  and  have  obtained, 
or  shall  hereafter  obtain  such  cer- 
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tificate  as  aforesaid,  unless  his  estate 
shall  produce  sufficient  to  pay  his 
creditors  16 «.  in  the  pound,  his 
future  effects  shall  yest  in  his  as- 
signees. Held  that  that  enactment 
applies  only  to  bankruptcies  hap- 
pening after  the  passing  of  the  Act. 
\GuthTie  V.  ^mcker\  -  -  -  248 
4.  Plaintiff  filed  a  bill  and  obtained 
an  injunction  to  restrain  the  defen- 
dant from  proceeding  against  her  at 
law.  Afterwards  the  plaintiff  be- 
came bankrupt,  and  the  defendant 
served  her  assignees  with  notice  of 
a  motion  that  they  might  file  a  sup- 
plemental bill  within  a  certain  time, 
or  that  the  bill  might  be  dismissed. 
No  supplemental  bill  was  filed,  but 
the  assignees  consented  to  an  order 
of  dismissal.  The  plaintiff  was  not 
served  with  notice  of  the  motion  to 
dismiss ;  and,  on  that  account,  the 
order  was  discharged.    [Vestris  v. 

Hooper]  670 

See  Demurrer,  1. 

BOND. 
See  Parish  Officers. 

BOTTOMRY  BOND. 
If  a  bottomry  bond  has  been  fraudu- 
lently obtained,  this  Court  has  ju- 
risdiction to  restrain  proceedings  on 
it  in  the  Admiralty  Court.  [Glas- 
cott  Y.Lang]  858 

BREACH  OF  TRUST. 

1.  Where  several  trustees  are  impli- 
cated in  a  breach  of  trust,  the  cestui 
que  trust  is  not  at  liberty  to  file  a 
bill  to  recover  the  trust-fund, 
against  some  of  them  only,  but 
must  make  all  the  trustees  who  are 
living,  and  the  representatives  of 
such  of  them  as  are  dead,  parties. 
[Munch  V.  Cockerell]    -   -   -  219 

2.  A.  being  absolutely  entitled  to  a 
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trust-fund,  under  a  setttement  made 
by  her  father,  assigned  it,  on  her 
marriage,  to  trustees,  upon  certain 
trusts,  under  which  B.,  her  only 
cliild,  became  absolutely  entitled  to 
the  fund.  The  fund  was  never 
transferred  to  the  trustees  of  the 
second  settlement,  but  remained  in 
a  house  of  agency  in  India  in  which 
the  trustees  had  deposited  it.  The 
house  failed.  B.  filed  a  bill  against 
the  original  trustees,  to  make  them 
responsible  for  the  loss  of  the  fund. 
Held  that  the  trustees  of  the  second 
settlement,  were  not  necessary  par^ 
ties.  [Ibid.] 

3.  A.  assigned  a  fund  which  was  depo- 
sited in  a  house  of  agency  in  IndiOy 
to  trustees,  on  certain  trusts,  under 
which  his  two  daughters,  B.  and 
C,  became  entitled  to  the  fund 
equally.  A  suit  was  afterwards  in- 
stituted, in  which  B 's  moiety  of 
the  fund  was  ordered  to  remain  in 
Court,  but  C.'s  moiety  was  ordered 
to  be  paid  to  her.  ^  The  trustees, 
however,  suffered  the  fund  to  con- 
tinue in  the  house  of  agency  until 
it  failed.  B.  then  filed  a  bill 
against  the  trustees,  to  make  them 
responsible  for  the  loss  of  the  fund. 
Held  that,  notwithstanding  the  de- 
cree in  the  prior  suit,  C.  was  a  ne- 
cessary party  to  the  new  suit. 
[Ibid,] 

CHARGE  OF  DEBTS. 

1.  Testator  devised  his  estates,  subject 
to  debts,  to  a  trustee  in  trust  for 
several  persons  in  succession,  and 
appointed  the  trustee  and  his  widow 
his  executor  and  executrix.  Held 
that  the  trustee  had  power  to  mort- 
gage the  estates  to  secure  money 
which  he  had  borrowed  for  the  pur- 
poses of  the  will.  [BaUY. Harris]  485 
r  V  3 
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2.  The  trustee,  under  a  power  of  sale 
in  the  will,  sold  part  of  the  estates, 
and  invested  the  proceeds  in  the 
purchase  of  another  estate,  which 
was  conveyed  to  him,  to  the  uses^ 
upon  and  for  the  trusts,  &c.  of  the 
will.  Held  that  the  purchased  es- 
tate must  be  taken,  for  all  intents 
and  purposes,  as  if  it  had  been  de- 
vised by  the  will,  and,  consequent- 
ly, that  the  trustee  had  the  same 
power  to  mortgage  it,  as  he  had  to 
mortgage  the  devised  estates.  [IMdJ] 

CHARITY. 
1.  The  59th  Geo.  3,  c.  12,  does  not 
extend  to  charity  lands  which  are 
devoted  to  other  purjioses  besides 
those  to  which  poorVrates  and 
church-rates  are  applicable.  [At- 
tomey-Generalr.  Lewm\  -  -  866 

S.  New  trustees  of  a  charity  were 
appointed  under  the  Municipal  Cor- 
poration Act  The  trustees,  after- 
wards, presented  a  petition  imder 
the  52  Geo.  8,  c.  101,  stating  that 
it  was  doubtful  whether  the  legal 
estate  in  the  charity  property  was 
vested  in  them,  and  that  the  town 
council  claimed  certain  powers  ad- 
versely to  the  trustees ;  and  raising 
several  other  doubtful  and  difficult 
questions  relating  to  the  charity. 
Held  that  the  Court  had  no  juris- 
diction to  decide  questions  of  such 
a  nature  upon  petition,  [/n  re 
PhilUpotes  Charity]  -   -   -   -  381 

3.  The  59  Geo.  3,  c.  12,  s.  17,  does  not 
apply  to  copyholds  nor  to  freeholds 
held  upon  any  special  trusts  for  a  pa- 
rish, [in  re  Paddingtm  Charity]  629 

See  Jews. — Mortmain  Act. — Peti- 
tion. 

CHOSE  IN  ACTION. 
See  Bankrupt,  2. — Insolvent 
Debtor,  2. 


CONSIGNEE. 

A  consignee  of  a  WeH  India  estate, 
appointed  by  the  Court,  is  not  en- 
titled, during  the  continuance  of 
his  office,  to  be  paid  the  balance 
due  to  him,  out  of  the  compensa- 
tion-money awarded  under  the  Ad 
for  the  Abolition  of  Slavery.  [Far- 
quharwn  v.  Balfour]     ...  210 

CONSTRUCTION. 

1.  Testator  devised  to  his  son  Jompky 
for  life;  but  if  Joseph  should  die 
without  issue  not  leaving  any  chil- 
dren, then  he  directed  that  the 
lands  should  be  sold  and  the  pro- 
ceeds divided  amongst  his  three 
other  sons;  and  if  any  of  them 
should  die  before  Joseph^  then  that 
their  shares  should  be  divided 
amongst  their  children.  Held  that 
Joseph  took  an  estate  tail.  \^MacheU 
V.  Weeding]  ------  -  4 

.  2.  Testator  gave  all  his  real  and  per- 
sonal property  to  his  daughter  for 
her  separate  use  for  life :  at  her 
decease,  she  shall  be  at  liberty  to 
will  the  same  to  her  issue ;  but  in 
case  of  her  dying  without  issue,  I 
wish  the  property  to  go  to  my  bro- 
ther and  sister,  for  their  lives.  In 
the  event  of  my  brother's  death 
prior  to  the  death  of  my  daughter, 
then  to  the  children  of  my  brother." 
Held  that  the  daughter  took  an 
estate  tail  in  the  realty,  and  an 
absolute  interest  in  the  personalty. 
\^Simmon8Y,  Simmons]    -   -    -  22 

3.  Testator  directed  all  his  debts,  le- 
gacies and  funeral  expenses  to  be 
paid  as  soon  as  conveniently  might 
be  after  his  decease.  Afterwards 
he  devoted  a  particular  estate  to 
the  payment  of  his  debts,  legacies 
and  funeral  expences,  in  aid  of  his 
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personal  eBtate,  and  devised  the 
Test  of  his  estates  to  his  children  in 
strict  settlement.  Held,  neyerthe- 
iess,  that  all  his  real  estates  were 
charged  with  his  debts.  [Oraves  t. 
Graves]  -  --  --  --  -48 

4.  Testator  bequeathed  a  fund  in  trust 
for  A.  for  life^  and  after  her  deaths 
in  trust  for  all  and  every  the  chil- 
dren of  B.  and  C.  who  should  at- 
tain 21.  Held  that  all  the  children 
of  B.  and  C.  who  were  bom  before 
the  eldest  child  attained  21,  though 
after  A.'s  death,  would  be  entitled 
to  a  share  on  attaining  21.  [Clarke 
V.  Clarke]    -  -.-.--69 

5.  Testator  gave  1,600/.  to  trustees, 
and  directed  them  to  pay  the  in- 
terest to  bis  son's  wife,  for  the  be- 
nefit of  his  son,  herself  and  chil- 
dren, during  his  son's  life,  and  after 
his  son's  decease  the  1,600/.  was 
still  to  remain  in  trust  for  the  be- 
nefit of  the  wife  and  children  for 
her  life,  and,  at  her  death,  to  be 
divided  equally  among  the  chil- 
dren, if  they  should  have  attained 
21,  but  if  any  of  them  were  minors, 
their  shares  were  to  be  held  in  trust 
for  them  till  they  were  21 ;  and  the 
interest  was  in  the  meantime,  to  be 
applied  for  their  maintenance ;  but 
should  his  son's  wife  marry  again, 
the  children  were  then  to  receive 
their  shares  as  they  attained  21. 
Held  that  the  wife  was  a  trustee  of 
the  interest  for  herself,  her  husband 
and  children,  and  that  the  shares 
of  the  children  in  the  principal  did 
not  vest  in  them  until  they  attained 
21.    [Tca^lory. Bacon]'  -  -  100 

6.  By  a  settlement  in  the  Scotch  form, 
estates  were  vested  in  two  trustees, 
and  each  of  them  was  empowered 

-  to  nominate  another  person  to  sue 


ceed  him  in  the  trusts  after  his 
death. — One  only  of  the  trustees 
accepted  the  trusts,  and  he,  by  his 
will,  appointed  three  persons  to  suc- 
ceed him.  Held  that  the  appoint- 
ment was  good.    [Sands  v.  Nugee] 

130 

7.  A  testator  bequeathed  the  residue 
of  his  personal  estate,  to  his  widow, 
in  trust  to  apply  the  interest  and 
proceeds  for  her  own  use,  and,  after 
her  decease,  he  gave  what  should  he 
remaining  of  such  residuary  monies, 
unto  and  equally  among  all  the 
daughters  of  T.  D.  and  their  issue, 
with  benefit  of  survivorship  and 
accruer.  T.  D.  had  three  daughters 
living  at  the  testator's  death.  One 
of  them  died  without  issue  in  the 
lifetime  of  the  testator's  widow. 
The  two  others  survived  the  widow 
and  had  issue  living  at  her  death. 
Held  that  the  two  surviving  daugh- 
ters were  entitled  to  the  whole  of 
the  residue,  absolutely.  [Gibhs  v. 
TaU]  132 

8.  Testator  gave  all  the  residue  of 
his  effects,  to  be  equally  divided 
between  his  two  daughters  and  their 
husbands  and  families.  The  Court 
rejected  the  words,  husbands  and 
families,"  and  held  that  the  two 
daughters  took  the  residue  equally 
and  absolutely.  [Robinson  v.  Wad^ 
delow]  134 

0.  Testator  bequeathed  2,042/.  in  the 
6/.  per  cent.  Bank  Long  Annuities 
for  80  years,  which  he  had  pur- 
chased. It  appeared  that  he  had 
bought  106/.  annuities  for  terms 
of  years  ending  January  1860,  for 
2,042/.  Held  that  the  106/:  an- 
nuities passed.  [Attome^General 
V.  George]  -       -   -  -  .   .  188 

10.  Testator  devised  all  his  property 
u  u  4 
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to  his  wife,  her  heirs,  kc.,  for  all  his 
estate  and  interest  therein,  for  her 
own  absolute  use  and  benefit,  and 
to  be  disposed  of  by  her,  by  deed  or 
will,  as  she  might  think  fit.  Held 
that  a  freehold  estate  in  fee,  of 
which  the  testator  was  a  trustee, 
passed  by  the  devise.  [Ex  parte 
Shaw]  159 

11.  By  marriage  articles  a  reversion- 
ary interest  in  a  fund  was  agreed 
to  be  settled  on  the  husband  for  life, 
remainder  to  the  wife  for  life,  and, 
after  the  death  of  the  survivor,  on 
the  isnte  of  the  marriage  living  at 
the  death  of  the  survivor  of  the 
husband  and  wife,  in  equal  shares, 
if  more  than  one,  and  if,  but  one, 
then  the  whole  was  to  go  to  such 
only  chUd ;  and,  if  there  should  be 
no  issue  of  the  marriage  living  at 
the  death  of  the  survivor  of  the 
husband  and  wife,  then  the  fund 
was  to  go  as  the  husband  should 
appoint.  The  only  child  of  the 
marriage  died  in  the  father's  life- 
time, leaving  a  child.  Held  that 
the  word  issue  was  to  be  construed 
child,  and  therefore  that  an  appoint- 
ment of  the  fund  made  by  the 
father,  was  valid.    [Swift  v.  Stoift] 

168 

12.  Testatrix  gave  a  sum  of  stock,  to 
trustees,  for  the  separate  use  of  her 
daughter  for  life,  and,  after  her 
death,  in  trust  for  her  executors  or 
administrators,  for  their  own  use 
and  benefit  absolutely.  The  daugh  - 
ter,  who  was  married,  but  lived  se- 
parate from  her  husband,  made  a 
will  by  which  she  appointed  the 
stock  to  A.^and  B.,  her  executors, 
in  trust,  subject  to  the  payment  of 
her  debts,  8ic.,  for  her  nephews  and 
nieces.   The  will  was  not  proved, 


but  the  husband  took  out  adminis- 
f  tration  to  his  wife.    Held  that  the 
.  wife  had  no  power  to  dispose  of  the 
stock,  and  that  the  husband  was 
entitled  to  it.    [WalBs  v.  Taylor] 

241 

13.  The  6  Geo.  4,  c.  16,  s.  127,  enacts 
that,  where  a  person  who  has  ob- 
tained his  certificate,  shall  again 
become  bankrupt,  and  have  obtained, 
or  shall  hereafter  obtain  such  cer- 
tificate as  aforesaid,  unless  his  es- 
tate shall  produce  sufficient  to  psj 
his  creditors  15  s.  in  the  pound,  \m 
future  effects  shall  vest  in  his 
signees.  Held  that  that  enactment 
applies  only  to  bankruptcies  hap- 
pening after  the  passing  of  the  Act. 
[Guthrie  Y.Bouchier]    -   -   -  248 

14.  An  order  was  made  under  11  Geo. 
4,  &  1  Will.  4,  c.  86,  B.  3,  directing 
a  Defendant,  who  had  absconded, 
to  appear  to  the  bill.  The  Defen- 
dant's only  residence  in  England 
was  at  a  hotel,  where  he  remained 
two  days,  and  then  sailed  for  Jia- 
maica.  Held  that  the  order  ought 
to  be  published  in  the  church  of  the 
parish  in  which  the  hotel  was  si- 
tuate, that  being  the  parish  where 
the  Defendant  made  his  usual  abode 
within  30  days  next  before  his  ab- 
senting.   [Grant  v.  Hibbert]  329 

15.  Testator  bequeated  his  real  and 
personal  estate  to  trustees  in  trust 
to  pay  an  annuity  to  his  wife,  and 
to  raise  and  pay  to  each  of  his  chil- 
dren 52,000  L  on  their  attaining  21, 
and  to  accumulate  the  surplus  in- 
come of  the  trust  property  during 
the  life  of  his  wife,  and,  after  her 
death,  to  sell  the  property  and  di- 
vide the  proceeds  amongst  his  chil- 
dren on  their  attaining  21 :  and  in 
case  all  his  children  should  die  in 


I' 


I  N 

the  lifetime  of  his  wife  or  under  21 
and  without  leaving  issue,  then 
after  his  wife's  death,  to  sell  the 
trust-property  and  divide  the  pro- 
ceeds amongst  certain  other  persons. 
Held  that  "  or  "  ought  to  be  read  as 
andy"  and  that  the  children,  hav- 
ing attained  21,  were  absolutely  en- 
titled to  the  property,  though  their 
mother  was  living.  [Miles  v.  Dyer] 

3d0 

16.  Testator  gave  his  residuary  estate 
to  trustees  in  trust  for  his  wife  for 
life,  and  after  his  death  to  divide  it 
amongst  all  his  children  who  might 
be  then  living ;  the  shares  of  such  of 
them  as  should  then  have  attained 
21  to  be  paid  to  them  within  three 
months  after  his  wife's  death,  and 
the  shares  of  the  others  on  their  at- 
taining 21,  or  to  the  survivors  of 
them  in  case  of  the  death  of  any  of 
them  in  his  wife's  lifetime  and  with- 
out leaving  issue ;  provided  that  if 
any  of  his  children  who  should  die 
in  his  wife's  lifetime  should  have 
left  issue,  such  issue  should  have 
their  parents' share.  The  testator^s 
wife  survived  him.  One  of  his 
children  who  was  living  at  the  date 
of  his  will  died  in  his  lifetime  leav- 
ing issue.  Held  that  the  issue  were 
entitled  to  a  share  of  the  residue. 
[Smith  V.  Smith]  853 

17.  Testator  bequeathed  his  residue 
to  trustees,  in  trust  for  all  his  chil- 
dren living  at  the  decease  of  his 
wife,  as  tenants  in  common ;  and  if 
any  such  children  should  die  before 
his  wife,  and  should  leave  issue, 
then  the  children  of  such  his  son  or 
daughter  should  be  entitled  to  the 
portion  of  such  his  son  or  daughter 
who  might  be  deceased  before  the  de- 
cease of  his  wife ;  provided  that  until 
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the  portions  thereby  provided  for  any 
of  the  said  children  of  his  said  sons 
or  daughters  who  might  have  died 
before  their  mother,  should  become 
vested,  it  should  be  lawful  for  his 
trustees  to  apply  the  interest  of  the 
portion  to  which  any  such  child 
might  be  entitled  in  expectancy, 
for  the  maintenance  of  such  child. 
The  testator,  at  the  date  of  his  will, 
had  four  sons  and  one  daughter, 
and  he  had  had  another  daughter 
who  was  then  dead,  leaving  chil- 
dren who  survived  the  testator. 
Held  that  those  children  were  en- 
titled to  a  share  of  the  residue. 
[Giles  v.  Giles]  360 

18.  The  59th  Geo.  3,  c.  12,  does  not 
extend  to  charity  lands  which  are 
devoted  to  other  purposes  besides 
those  to  which  poor's-rates  and 
church-rates  are  applicable.  [At- 
tametf'Oeneral  v.  Leimn]  -  -  866 

19.  Although  it  is  directed  by  3  &  4 
WiU.  4,  c.  94,  s.  27,  that  all  deposi- 
tions of  witnesses  examined  in  the 
Court  of  Chancery  shall  be  taken  in 
the  first  person,  the  enactment  re- 
fers only  to  depositions  taken  before 
the  examiners.    [Dryden  v.  Frost] 

380 

20.  Although  the  3d  sect,  of  1st  &  2d 
Vict.  c.  69,  provides  that  the  11th 
Geo.  4  &  1st  WiU.  4,  c.  60,  and 
the  4th  &  6th  Will.  4,  c.  23,  shall 
not  be  construed  to  extend  to  any 
case  of  a  person  dying  seised  of  any 
land  by  way  of  mortgage,  other 
than  such  as  are  in  that  Act  ex- 
pressly provided  for,  yet  that  section 
does  not  repeal  any  part  of  the  two 
other  Acts  ;  and,  therefore,  the  cases 
of  a  mortgagee  dying,  leaving  an 
infant  heir,  or  where  it  is  uncertain 
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whether  he  left  an  heir,  are  not  I 
affected  by  the  firstHnentioned  Act. 
[InreWUsotea  Estate]-   -   -  802 

21.  A  lease  granted  by  the  Crown  of 
all  mines  in  the  proyince  of  Nova 
ScotiOy  held  to  include  mines  in 
the  island  of  Cape  Breton.  [Tay- 
lor t.  The  AitameshOeneral]  -  413 

22.  Testator  gave  to  M.  W.  an  annuity 
of  40  2.  for  her  life,  payable  out  of 
his  Long  Annuities ;  and  directed 
that  at  M.  W.'s  death  the  principal 
<mt  of  which  the  annuity  arose 
should  go  to  his  next  of  kin  then 
living,  and  he  further  directed  that 
the  annuity  should  be  secured  on 
his  stock  of  Long  Annuities.  The 
testator  died  possessed  of  509 1  Long 
Annuities.  Held  that  a  fund  for 
payment  of  the  annuity  ought  to  he 
provided  in  the  Three  per  Cents.,, 
and  that  the  money  required  for 
that  purpose  ought  to  be  raised  by 
the  sale  of  part  of  the  Long  An- 
nuities, and  that  the  remainder  of 
the  Long  Annuities  formed  part 
of  the  testator's  residuary  estate. 
[Fryer  T.  Buttar]    ...  -  442 

28.  Testator  by  his  will  dated  in  1826^ 
bequeathed  a  fifth  of  his  residue  to 
W.  R.,  E.  R.  and  J.  R.,  and  all 
other  the  children  of  J.  R.  the  elder,, 
and  the  issue  of  such  of  his  chil*^ 
dren  as  should  have  departed  thh 
life,  such  issue  to  take  such  portion 
of  the  fifth  as  their  parents  would 
have  taken  if  living.  The  testator 
died  in  1820.  J.  R.  the  elder  had 
two  children  besides  those  named  in 
the  will.  One  of  them,  N.  R.,  went 
abroad  in  1809,  and  had  not  been 
heard  of  since  1815.  Both  before 
and  after  the  testator's  death,  en» 
deavours  were  made,  by  inquirien 
and   advertisements,  to  ascertain 
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whether  N.  R.  were  liTing  or  dead, 
but  without  success.  Held  that  he 
must  be  presumed  to  have  died  be- 
fore the  date  of  the  will,  but,  never- 
theless, that  his  children  were  en- 
titled to  the  share  which  he  woold 
have  taken  if  he  had  survived  the 
testator.   [Ru$i  v.  Baker]     -  443 

24.  Testator  gave  7,000  /.  in  trust  for 
his  sister  for  life,  and  after  her  de- 
cease, for  her  husband  for  life,  and 
after  his  decease  for  his  nephew  tsd 
nieces,  the  children  of  his  sifter 
who  should  be  then  living.  The 
husband  died  leaving  five  children 
by  his  wife ;  then  one  of  the  chil- 
dren died,  and,  afterwards,  the  wife. 
Held,  that  the  deceased  child  took 
a  vested  interest  in  one  fifth  of  the 
fund.    [Archer  v.  Je^on]  -   -  446 

25.  Testatrix  gave,  to  her  executors, 
such  a  sum  of  money  as,  at  her  de- 
cease, would  purchase  2,500  L  Three 
per  Cents.,  and  directed  them  to 
invest  it  in  their  names,  and  to  pay 
the  dividends  to  A.  for  life.  She 
then  gave  several  pecuniary  lega- 
cies, and  directed  all  the  above- 
mentioned  legacies  to  be  paid  with- 
in three  months  after  her  death. 
The  executors  were  unable  to  get 
in  the  assets  until  four  years  after 
the  testatrix's  death,  at  which  time 
the  Three  per  Cents,  had  risen. 
Held  that  the  direction  for  pa3rment 
of  the  legacies  did  not  apply  to  the 
first  bequest ;  but  that  A.  was  en- 
titled to  have  the  full  sum  of  2,500  L 
stock  purchased,  and  to  be  paid  the 
amount  of  the  dividends  from  the 
testatrix's  death.  [Otodtn  v.  Camp- 
beJl]  551 

See  Appoihtmbht,  2. — Charity,  3. 
— Covbkaut,  1,  2.  —  Cumuultivb 
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Lboacibs.— Fbmb  Cotertb,  1,  2. 
—  Infant  Hkir.  —  Rbmotbness. 
— Sbttlbment,  1,  2.-^Tbd8tbes 

AND  MORTOAGBES. 

CONTEMPT. 

1.  If  an  attachment  has  issued  against 
a  defendant  for  want  of  answer,  he 
eannot  file  a  demurrer  and  answer, 
although  the  former  is  confined  to 
an  allegation  which  the  defendant 
might,  by  answer,  have  insisted  he 
was  not  bound  to  answer.  [Vigers 
T.  LordAudley]   -  •   .   .   .  333 

2.  A  defendant  who  is  in  contempt 
for  want  of  answer,  filed  his  answer, 
obtained  an  order  to  clear  his  con- 
tempt, and  paid  the  costs.  The  an- 
swer was  insufficient.  Held  that 
the  contempt  was  not  cleared. 
[Taylor  Y.Salmon]   -  ...  449 

8.  A  defendant  who  was  in  contempt 
for  want  of  answer,  filed  his  answer 
.  and  obtained  an  order  to  clear  his 
contempt,  and  paid  the  costs.  The 
answer  was  excepted  to,  and  the 
defendant  submitted  to  the  excep- 
tions, whereupon  a  sequestration 
issued,  and  afterwards  the  bill  was 
ordered  to  be  taken  pro  confesso. 
Before  that  order  was  drawn  up 
and  served,  the  defendant  answered 
the  exceptions.  The  answer  was 
taken  off  the  file.   [7^]    -  460 

4.  The  plaintiff  served  the  defen- 
dant, who  was  in  custody  for  want 
of  appearance,  with  notice  to  enter 
her  appearance  within  14  days; 
and,  on  her  not  having  done  so,  he 
moved  that  the  junior  six  clerk 
might  be  directed  to  enter  an  ap- 
pearance for  her.  In  the  meantime, 
however,  she  had  been  discharged, 
because  the  plaintiff  had  not 
brought  her  to  the  bar  of  the  court, 
within  30  days  from  the  time  of  her 


being  in  custody.  Held  that,  as 
the  defendant  was  no  longer  in 
custody,  the  Court  had  no  authority 
to  make  the  order.  [WilUams  v. 
Janes]  -  471 

CONVERSION. 

pRB-BMPVIOir. 

CORPORATION. 

1.  Course  of  proceeding  to  take  a  bill 
pro  confesso  against  a  corporation. 
[Brickwood  v.  Haroey]     -  -  saol 

2.  The  plaintiffs  sued  as  a  body  corpo- 
rate, by  the  name  of  The  cfovemor 
and  Company  of  the  Bank  of  Scot- 
land ;  but  it  did  not  appear  whether 
they  were  incorporated  by  an  Eng- 
lish or  by  a  Scotch  charter.  The 
defendant  pleaded  that  the  plain- 
tiffs never  were  incorporated  by  any 
king  or  queen  of  England,  and  were 
disabled,  by  law,  from  suing  by  the 
name  of  The  Governor  and  Com- 
pany, &c.  Held  that,  as  the  plea 
was  not,  exclusively,  a  denial  of 
what  would  appear  by  the  produc- 
tion of  an  English  record,  it  ought 
to  have  been  filed  on  oath.  [Bank 
of  Scotland  v.  Ker]  -  -  -  -  246 

COSTS. 

1.  Where  an  estate  has  been  sold 
under  a  decree  and  The  Master  re- 
ports against  the  title,  the  purchaser 
is  entitled  to  be  paid,  out  of  the 
fund  in  the  cause,  his  costs  of  and 
consequent  upon  his  becoming  pur- 
chaser, and  of  investigating  the 
title.  [Attomey-General  v.  Corpo- 
ration of  New€urk]    -  -   -  -  71 

2.  A  sum  due  on  mortgage,  was  set- 
tled on  a  marriage.  The  husband, 
afterwards,  obtained  a  decree  of 
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foreclosure,  in  a  suit  in  which  the 
mortgagor  and  the  trustee  of  the 
settlement,  were  defendants.  The 
trustee's  costs  were  ordered  to  he 
paid  hy  the  plaintiff,  and  added  to 
the  mortgage-debt.  [Bartle  v.  Wil- 
kin]  238 

3.  An  executor,  after  a  bill  filed  by  his 
testator  had  been  dismissed  with 
costs,  reyiyed  the  suit,  alleging  that 
he  intended  to  appeal.  The  exe- 
cutor was  ordered  to  pay  the  costs 
of  the  suit  personally.  [Harloeh  v. 
Priestley]  621 

COVENANT. 

1 .  Covenants  in  marriage  articles,  en- 
tered into  by  the  fathers  of  the  in- 
tended husband  and  wife,  though 
expressed  to  be  dependent,  held,  on 
behalf  of  the  issue  of  the  marriage, 
to  be  independent  of  each  other. 
[UaydY.  Lloyd]  7 

2.  In  1779,  A.,  a  lessee  under  a  dean 
and  chapter,  for  21  years  renewable 
every  seven,  underlet  to  B.,  and  co- 
venanted, within  two  months  after 
the  dean  and  chapter  should  have 
renewed  the  lease  under  which  be 
then  held,  to  execute,  to  B.,  a  lease 
for  such  further  term  as  would 
make  up  61  years  from  1778,  B. 
from  time  to  time  surrendering  the 
then  subsisting  lease,  and  paying, 
upon  every  such  renewal,  such  a 
proportion  of  the  fine  which  A. 
should  have  paid  to  the  dean  and 
chapter  on  renewing  the  lease  or 
leases  under  which  he  should  hold 
the  premises,  as  should  have  been 
imposed  on  account  of  any  new 
buildings  erected,  or  to  be  erected 
by  B.  upon  the  premises.  Held 
that  B.  was  not  bound  to  contribute 
to  the  fine  paid  on  renewal,  subse- 
quent to  that  which  first  enabled 


E  X. 

A.  to  make  up  the  61  years.  [C2ti^- 
ton  V.  Fleming]    -----  105 

CROWN. 
See  Distribution. 

CROWN  GRANT. 
A  lease  granted  by  the  Crown  of  all 
mines  in  the  province  of  Nona 
Scotia,  held  to  include  mines  in  the 
island  of  Cape  Breton.  [^Taylor  v. 
The  Attorney-General]  ...  413 

CUMULATIVE  LEGACIES. 
Testator,  by  his  will,  gave  his  wife 
an  annuity  of  279  /.  for  life,  and  di- 
rected his  executors  to  purchase, 
out  of  the  proceeds  of  his  residuary 
real  and  personal  estate,  a  sum  of 
Three  per  Cents.,  sufiBcient  to  pay 
the  annuity;  and,  after  his  wife's 
death,  he  gave  2,000 of  the  stock 
to  be  purchased,  to  trustees  in  trast 
to  pay  the  dividends,  in  sums  of  61. 
each,  to  poor  decayed  tradesmen 
and  women,  residents  of  Aylednary ; 
and,  if  the  dividends  should  be 
more  than  sufiicient  to  pay  such 
poor  men  and  women  of  the  de- 
scription beforementioned,  5  /.  each, 
then  to  divide  the  rest  amongst  such 
poor  men  and  toomen,  and  in  such 
shares,  as  the  trustees  should  think  Jit, 
The  testator,  at  the  date  of  his  will, 
had  2,000  /.  Three  per  Cents. ;  and, 
although  he  did  not  mention  that 
sum  in  his  will,  he,  in  a  codicil, 
recited  that  he  had  sold  out  the 
2,000/.  Three  per  Cents.,  as  men- 
tioned in  his  unUy  and  bought  2,042/. 
in  the  Long  Annuities ;  and  he  gave 
the  dividends  thereof  to  his  wife, 
for  life,  and,  after  her  death,  the 
capital  to  the  same  trustees  as  were 
named  in  his  will,  in  trust  to  pay 
the  dividends,  in  sums  of  5  /.  each, 
to  poor  decayed  tradesmen  and  poor 
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women,  natives  and  residents  in 
Ai/lesbury;  and  if  the  dividends 
should  be  more  than  sufficient  to 
pay  6  /.  to  each  of  such  poor  men 
and  women  of  the  description  be- 
fore mentioned,  then  to  pay,  to  six 
poor  men  and  six  women^  7 1,  instead 
of  61.  each.  Held  that  the  be- 
quests by  the  codicil,  were  not  sub- 
stitutional for  the  bequests  by  the 
will.    [Attorney-General  y,  George] 

138 

DEBTOR  AND  CREDITOR. 

1.  Executors  before  suit  commenced 
paid  some  of  the  testator's  creditors 
a  certain  proportion  of  their  debts. 
Held  that  they  were  not  entitled  to 
any  further  payment  until  the  said 
creditors  had  been  paid  proportion- 
ably.    [Wilson  V.  Paul]  -   -   -  (53 

2.  Executors  will  not  be  allowed  pay- 
ments to  creditors  made  after  a  de- 
cree for  administering  the  debtor's 
estate.    [Mitchelson  v.  Piper]  64 

3.  Where  an  executor  has  paid  a  cre- 
ditor part  of  his  debt,  the  Court 
will  not  make  any  further  payment 
to  him  out  of  either  the  legal  or  the 
equitable  assets  of  the  debtor,  until 
all  the  other  debts  are  paid  propor- 
tionably    ------  [Ibid,] 

4.  A.  bequeathed  to  B.  700/.,  part  of 
1,200  /.  which  B.  owed  him  on  bond. 

A.  afterwards,  revoked  the  bequest, 
but  made  an  indorsement  on  the 
bond,  by  which  he  forgave  B.  the 
700/.  A.'s  executors  brought  an 
action  against  B.  for  the  1,200/. 

B.  filed  a  bill  to  restrain  the  action, 
offering  to  pay  to  the  executors,  the 
balance  of  500 /.—The  Court  re- 
fused the  injunction,  because  B. 
had  given  no  consideration  for  the 
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indorsement  on  the  bond.  [Tufnell 
V.  Constable]  69 

5.  A.,  who  was  a  trader  at  his  death, 
and  indebted  by  specialty  and  sim- 
ple contract,  devised  freehold  es- 
tates to  his  son  in  fee.  The  son, 
on  his  marriage,  settled  the  estates 
on  his  wife  and  children,  and  after^ 
wards  died.  Held  that  the  3  &  4 
W.  &  M.  c.  14,  and  the  47  Geo.  3, 
c.  74,  sess.  2,  do  not  charge  the 
real  assets  descended  or  devised 
with  the  ancestor's  debts ;  but  make 
the  heir  or  devisee  personally  liable 
to  the  value  of  the  assets ;  and, 
therefore,  that  the  son's  widow  and 
children  were  entitled  to  hold  the 
estates  discharged  from  the  debts 
of  the  father.  [Spackman  v.  Tim- 
breU]  253 

6.  A  testator  bequeathed  leaseholds 
to  his  son,  and  appointed  him  and 
another  person  his  executors.  Three 
years  after  the  testator's  death,  the 
son  settled  the  leaseholds,  on  his 
marriage.  Held  that,  as  against 
the  son's  wife  and  children,  the 
property  was  not  liable  to  the  tes- 
tator's creditors.    [Ibid.]  -   -  260 

7.  A  parish  being  indebted  to  A.  for 
repairs  done  to  the  church,  the  pa- 
rishioners agreed,  at  a  vestry,  that 
the  parish  officers  should  give  a 
bond  for  the  amount ;  that  A.  should 
give  the  parish  12  months'  notice 
when  he  required  payment,  and 
that  the  parish  should  be  at  liberty 
to  pay  the  debt  by  instalments:  and 
at  another  vestry,  held  shortly  af- 
terwards, it  was  resolved  that  the 
obligors  should  be  indemnified  by 
the  parishioners  and  out  of  the 
rates,  and  the  parish  officers  for 
the  time  being  were  authorized  and 
directed  to  pay-  the  interest,  and 
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Tthe  principle  when  required,  out  of  | 
the  rates.   A.,  who  was  himtelf  a 

.'  •  parishioner,  and  several  of  the 
other  parishioners^  signed  both  the 

.   agreemeat  and  resolution ;  and  he 

•  *  received  the  interest  on  his  de'bt,  for 

several  years,  and  part  of  the  prin- 

•  dpal  also,  out  of  the  rates,  and 
never  called  on  the  obligors  to  pay 
the  interest  Held  that,  as  the  pa- 
rishioners bad  no  power  to  bind  the 

»  parish,  the  obligors  were  not  ex- 
empted from  their  liability  on  the 
bond, notwithstanding  A.  had  signed 
both  the  agreement  and  the  reso- 
lution.  \Jaquet  v.  LtwiM]  -  -  480 

8.  Where  it  is  necessary  to  resort  to 
the  real  estates  of  a  deceased  debtor 
for  payment  of  his  debts,  the  Court 
may  direct  the  money  to  be  raised 
by  mortg^e,  instead  of  sale,  and 
may  also  direct  the  inftmt  heir  or 
devisee  of  the  debtor  to  con- 
vey the  estates  to  the  mortgagees. 
[Holme  V.  WilUam8\  -  -  .  .  557 

DEBTS  CHARGED  ON  REAL 
ESTATE. 

Testator  directed  all  his  debts,  lega- 
cies and  funeral  expenses  to  be  paid 
as  soon  as  conveniently  might  be 
after  his  decease.   Afterwards  he 
devoted  a  particular  estate  to  the 
payment  of  his  debts,  legacies  and 
funeral  expenses  in   aid   of  his 
personal  estate,  and  devised  the  rest 
.of  his  estates  to  his  children  in 
strict  settlement.   Held,  neverthe- 
less, that  all  his  real  estates  were 
charged  with  his  debts.    [Gravet  v. 
Graves]  -   --   --   --  -43 

See  Chargk  of  Debts. 

DECREE  IN  IRELAND. 

In  June  1827,  M.,  an  Irish  nobleman, 
joined,  as  surety,  in  a  bond  given 


by  L.  to  8.  L.  died  in  May  1829. 
In  January  1892,  S.  brought  an 
action  on  the  bond,  in  Ireland, 
against  M.,  and  M.  then  filed  a  bill 
against  S.  in  the  Irish  Court  of 
Chancery,  fbr  an  injunction,  on  the 
ground  that  the  bond  was  given  for 
a  gambling  debt.  S.  appeared  to 
the  bill,  and,  in  February  1832,  the 
iigunction  issued  restraining  execu- 
tion in  the  action.  S.  did  not  pR>- 
ceed  to  trial^  and  stood  out  all  pro- 
cess of  contempt  for  want  of  answer. 
In  June  1833  the  bill  was  ordered 
to  be  taken  pro  confeuo  against 
him,  unless,  on  being  served  with 
the  decree,  he  should  show  cause 
to  the  contrary.  In  October  183S, 
the  decree  was  served  upon  him; 
and,  two  days  afterwards,  he  died, 
without  having  shown  cause.  In 
1837,  his  representatives  (who  had 
proved  his  will  in  England  only) 
brought  an  action  against  M.  on 
the  bond.  M.  then  filed  a  bill  in 
this  country,  for  an  injunction,  on 
the  ground  before  mentioned.  The 
answer  stated  that  the  defendants 
believed  that  S.  gave  a  fair,  valua- 
ble consideration  for  the  bond,  but 
that  the  defendants  were  ignorant 
of  the  circumstances  under  which 
it  was  given  and  of  the  considera- 
tion for  it;  and  it  admitted  that 
the  defendants  had  destroyed  S.'s 
books,  but  denied  that  those  books 
showed  how  the  debt  arose.  Held 
that  the  decree  in  Ireland,  though 
not  conclusive,  afibrded  sufficient 
evidence  for  granting  the  injunction 
in  this  country,  especially  as  the 
defendants  were  ignorant  as  to  the 
consideration  given  for  the  bond, 
and  had  destroyed  S.'s  books.  [Lord 
MUltown  v.  Stewarti    -   -  -  371 
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DEED. 

No  per^n  can  bring  an  action  on  an 
indenture,  unless  he  is  a  party  to  it 
or  claims  through  a  party.  But  a 
deed  poll  mpy  be  so  constructed  as 
to  give  a  right  of  action  against  the 
person  who  executed  it  [Gardner 
V.  Lacklafi]  128 

DEFENDANT. 

If  an  attachment  has  issued  against 
a  defendant  for  want  of  answer,  he 
cannot  file  a  demurrer  and  answer, 
although  the  former  is  confined  to 
an  allegation  which  the  defendant 
might,  by  answer,  have  insisted  he 
was  not  bound  to  answer.  [Vigers 
y.LardAudley]  333 

See  CoNSTJiucTioN,  14.— Contempt. 

DEMURRER. 

1,  A  bill  was  filed  by  an  insolvent 
debtor,  against  A.  (who  was  in  pos- 
session of  an  estate  claimed  by  him) 
and  his  assignees,  alleging  that  the 
assignees  had  refused  to  sue  for  the 
estate  because  they  were  bpprehensive 
cf  incurring  personal  expenses,  but 
that  they  were  willing  to  concur  in 
a  sale  of  it  for  the  benefit  of  the 
plaintiff  and  his  creditors,  and  that, 
if  the  estate  were  sold,  the  proceeds 
would  be  sufficient  to  pay  the  cre- 
ditors and  to  leave  a  considerable 
surplus  ;  and  praying  that  A.  might 
be  declared  to  be  a  trustee  of  the 
estate  for  the  plaintiff  and  his  cre- 
ditors, and  that  it  might  be  sold 
and  the  proceeds  paid  to  the  as- 
signees, and  that  A.  might  be  re- 
straii^d  from  proceeding  with  an 
action  which  he  had  brought  against 
the  plaintiff.  A  demurrer  to  the 
bill  was  allowed.  [Kaye  v.  Fos^ 
broohe^  28 

2.  The  assignees  of  a  bankrupt  haying 
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sold  his  estate,  whilst  he  was  pro- 
ceeding to  get  his  commission  su- 
perseded, he  filed  a  bill  against 
them  and  the  purchaser,  and  their 
respective  solicitors,  charging  them 
with  fraud  and  collusion  in  the 
sale,  and  alleging  that  he  had  set- 
tled with  all  his  creditors^  and  that 
they  had  consented  to  the  commis- 
sion being  superseded.  A  demuxrer 
to  the  bill  was  over-ruled.  [Lautour 
V.  Holcombe]  76 
3.  After  the  12  days  allowed  for  de- 
murring had  expired,  the  defbn- 
dant  referred  the  bill  for  scandal 
and  impertinence.  The  Master  re- 
ported in  the  affirmative;  and, 
seven  days  afterwards,  the  defen- 
dant demurred  to  the  bilL  Held 
that  the  demurrer  was  regularly 
filed.  [Nedbyy.Nedby]  -  -  834 
See  CoNTBif  PTy  1. 

DEPOSIT. 
See  Admijyistration,  2. — Lsasb. 

DEPOSITIONS. 
Although  it  is  directed  by  3  &  4  W.  4, 
c.  94,  s.  27,  that  all  depositions  of 
witnesses  examined  in  the  Court  of 
Chancery  shall  be  taken  in  the  first 
person,  the  enactment  refers  only 
to  depositions  taken  before  the  exa- 
miners.   [Dryden  v.  Frost]   -  880 

DEVASTAVIT. 
SeeExKCVTOna  &  Administratobs,  6. 

DEVISE. 
See  AoRBxicBKT. 

DEVISEE. 
See  AssBTS. 

DISMISSAL. 
1.  By  the  4th  and  16th  Orders,  four 
months  must  elapse  after  the  filing 
of  the  answer,  before  the  bill  can  be 
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dismissed  for  want  of  prosecution ; 
but  the  intervals  mentioned  in  the 
19th  Order  must  be  reckoned,  un- 
less they  occur  in  the  first  two 
months.   [Marriott  y,  Tarpley]  18 

2.  A  defendant  is  not  at  liberty  to 
give  a  notice  of  motion  to  dismiss, 
until  the  whole  time  allowed  for 
performing  an  undertaking  to  speed, 
has  expired  ;  although  performance 
has  become  impossible.  [WhaUey 
T.  Pepper^  208 

d.  Two  of  the  defendants  had  an- 
swered the  bill ;  but  the  other  de- 
fendants had  not  answered.  Above 
eight  months  after  the  answer  of 
the  two  first  defendants  was  filed, 
they  served  a  notice  of  motion  to 
dismiss.  On  the  next  day,  the 
plaintiff  obtained,  as  of  course,  and 
served  an  order  to  amend.  Held 
that,  under  the  26th  Order  of  1838, 
the  order  to  amend  was  regularly 
obtained,  and,  therefore,  the  motion 
to  dismiss  was  refused.  [Attorney- 
General     Kemp]    -   -   -   -  208 

4.  A  party  who  consents  to  dispense 
with  the  17th  Order  of  1831  in  some 
particulars,  is  not  to  be  considered 
as  giving  up  the  benefit  of  it  alto- 
gether, but  is  entitled  to  enforce 
such  of  its  requisitions  as  he  has 
not  dispensed  with.  [Webher  v.  Bo- 
Utho]  240 

5.  Plaintiff  filed  a  bill  and  obtained 
an  injunction  to  restrain  the  defen- 
dant from  proceeding  against  her  at 
law.  Afterwards  the  plaintiff  be- 
came bankrupt,  and  the  defendant 
served  her  assignees  with  notice  of  a 
motion  that  they  might  file  a  sup- 
plemental bill  within  a  certain  time, 
or  that  the  bill  might  be  dismissed. 
No  supplemental  bill  was  filed,  but 
the  assignees  consented  to  an  order 
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of  dismissal.  The  plaintiff  was  not 
served  with  notice  of  the  motion  to 
dismiss;  and,  on  that  account,  the 
order  was  discharged.  [Fesfm  v. 
Hooper]     -------  670 

See  New  Orders,  2. 

DISTRIBUTION. 

Where  an  intestate  leayes  a  widow 
but  no  next  of  kin,  the  widow  b  not 
entitled  to  the  whole  of  his  persoosi 
estate,  but  one  moiety  belongs  to 
her,  and  the  other  to  the  Crown. 
[Cave  Y.  Roberts]     -    -   -   -  214 

DOMICILE. 

1.  In  and  before  1805,  A.  and  his  wife, 
who  were  British-bom  subjects, 
were  domiciled  and  naturalized  in 
the  Danish  island  of  St.  Croix.  In 
1805  they  came  to  England,  and 
were  domiciled  there  at  their  deaths. 
In  1807  they  made  a  joint  will,  by 
which  they  bequeathed  a  sum  be- 
longing to  them  jointly,  and  which 
was  invested  on  a  mortgage  in  St 
Croix,  amongst  their  children  and 
grandchildren,  and  appointed  their 
son,  and  the  husband  of  one  of  their 
deceased  daughters  (both  of  whom 
were  Danish  subjects  domiciled  in 
St.  Croix),  their  executors.  In  1814, 
A.  made  a  separate  will,  by  which 
he  gave  the  mortgage-money  to  his 
wife.  A.  died  in  1819.  In  1822, 
the  wife  made  a  separate  will,  by 
which  she  gave  the  money  to  two 
of  her  daughters.  She  died  in  Ae 
same  year.  The  separate  wills  were 
proved  in  the  Prerogative  Court  of 
Canterbury.  Afterwards,  the  joint 
will  was  proved  in  St.  Croix,  by 
the  executors  named  in  it.  Held 
that  the  legatees  under  the  wife's 


INDEX. 


661 


separate  will,  and  not  the  legatees 
under  the  joint  will,  were  entitled 
to  the  mortgage-money.    IPrice  v. 

Dewhurst]  279 

2.  If  a  British  subject  domiciled  in 
a  foreign  country,  by  his  will  ap- 
points A.  his  executor,  but  makes 
a  disposition  of  his  personal  pro- 
perty which,  though  valid  by  the 
laws  of  England,  is  invalid  by  the 
laws  of  that  foreign  country,  the 
Court  of  Chancery  is  at  liberty, 
notwithstanding  probate  may  have 
been  granted  to  A.  in  this  country, 
to  hold  that  the  will  has  no  opera- 
tion beyond  appointing  A.  the  exe- 
cutor. [Thantton  v.  Curling]  310 
See  Widow. 

EJECTMENT. 
Where  a  bill  is  filed  to  restrain  an 
ejectment,  the  tenant  must  be  made 
a  party,  unless  the  landlord  has 
been  admitted  to  defend  the  action. 
Poide  V.  Marsh]  628 

EQUITABLE  MORTGAGE. 
If  a  deposit  of  a  lease  is  made  by  way 
of  equitable  mortgage,  and  the  de- 
positary is  not  in  possession  of  the 
premises,  he  is  not  liable  for  the 
rent  and  covenants.    [Moares  v. 

Cheat]  508 

See  Administration,  2. 

EVIDENCE. 
1.  The  plaintiffs,  in  order  to  prove 
that  the  person  under  whom  they 
claimed  was  descended  from  H.  J., 
produced  an  old,  religious  book, 
Containing  the  following  entry: 
"  E.  her  book,  16th  June  1680, 
the  gift  of  H.  J.  her  father,"  It 
did  not  appear  by  whom  the  entry 
was  made ;  but  the  book  contained, 
in  other  parts  of  it,  entries  of  the 
births  of  other  members  of  the 
VOL.  VIII. 


family  which  were  proved  to  be 
in  their  father's  handwriting ;  and 
moreover  the  book  had  been  pre- 
served by  the  family.  Held  that 
the  first-mentioned  entry  was  ad- 
missible in  evidence.  [Hood  v. 
Beauchamp]     ------  26 

2.  A.  and  B.  were  co-partners.  A. 
retired,  and  B.  took  C.  into  part- 
nership with  him.  That  partner- 
ship was  dissolved,  and  then  B. 
became  bankrupt.  Held  that  B. 
was  not  a  good  witness  to  prove  an 
agreement  alleged  by  A.  to  have 
been  made  with  him  by  B.  and  C. 
to  indemnify  him  against  the  debts 
of  the  first  partnership.  [Warren 
V,  Taylor]  699 

See  Dbcbbb  in  Ireland. — F resump- 
tion OF  Death. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  Testator  directed  that  100/.  should 
be  annually  paid  to  one  of  his  exe- 
cutors, for  his  trouble  in  superin- 
tending his  concerns,  until  a  final 
settlement  of  his  affairs  should  take 
place.  The  executor  proved  and 
acted.  Some  time  after  the  testa- 
tor's death  a  suit  was  instituted  for 
the  administration  of  his  estate ; 
but  no  receiver  was  appointed,  and 
some  of  the  assets  were  still  out- 
standing. Held  that  the  annuity 
did  not  cease  on  account  of  the  in- 
stitution of  the  suit.  [jBoAer  v. 
Martin]  -   --   --   --  -25 

2.  Executors  will  not  be  allowed  pay- 
ments to  creditors  made  after  a  de- 
cree for  administering  the  debtor's 
estate.   [MUchelson  v.  Piper]  -  64 

3.  Where  an  executor  has  paid  a  cre- 
ditor part  of  his  debt,  the  Court 
will  not  make  any  further  payment 
to  him,  out  of  either  the  legal  or 
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the  equitable  assets  of  the  debtor, 
until  all  the  other  debts  are  paid 
proportionably  -  -  -  -  [Ibid.] 
4.  If  an  executor  does  an  act  and  dies 
without  proving  the  will,  the  act 
will  be  valid  if  the  will  is  after- 
wards proved.  [Brazier  T.  Hudson] 

67 

6.  A  testator  bequeathed  leaseholds 
to  his  son  and  appointed  him  and 
another  person  his  executors.  Three 
years  after  the  testator's  death,  the 
son  settled  the  leaseholds,  on  his 
marriage.  Held  that,  as  against 
the  son's  wife  and  children,  the 
property  was  not  liable  to  the  tes- 
tator's creditors.  [Spackman  v.  Tim- 
hrelf]     -  260 

6.  A.  and  B.  the  wife  of  C,  took  out 
administration  to  an  intestate.  A. 
and  C,  with  the  knowledge  of  B., 
and  for  the  purpose  of  distribution 
amongst  the  next  of  kin,  sold  out 
stock  belonging  to  the  intestate,  and 
paid  the  proceeds  into  a  bank,  to 
their  joint  account ;  and  they  agpreed 
that  all  cheques  on  the  bank,  should 
be  signed  by  them  jointly.  Soon 
afterwards  all  the  next  of  kin  (ex- 
cept one  who  was  abroad,  but  was 
expected  to  return  shortly)  were 
paid  their  shares,  and  a  sum  was 
reserved  in  the  bank  to  answer  the 
share  of  the  absent  party.  C.  died, 
and  10  months  afterwards,  A.  drew 
out  the  reserved  sum  and  absconded. 
Held  that  C.*s  estate  was  answer- 
able for  the  loss ;  but  the  question 
as  to  B.'s  liability  was  reserved. 
[Claugh  v.  Dixon]  -  -  -  -  694 
See  Costs,  3.— Will,  10. 

FEME  COVERTE. 
1.  An  annuity  was  assigned  to  trus- 
tees, in  trust  to  pay  the  same  to  such 


persons  as  Lady  Barrymore  should, 
by  any  writing  signed  by  her,  not- 
withstanding bercoTerture,  appoint, 
but  so  as'^not  to  deprive  herself  of 
the  benefit  thereof  by  sale  or  other 
anticipation ;  and,  for  want  of  sneh 
appointment,  in  trust  to  pay  the 
same  to  Lady  Barrymore,  for  her 
separate  use.  Lady  Barrymore  his, 
not  only,  a  limited  power  of  appoint- 
ment, but  also,  under  the  latter  put 
of  the  clause,  the  general,  nocoo- 
trolled  dominion  over  the  aanaity. 
Semble.  [Barrymore  v.  JSIUs]  •  1 
,  By  the  settlement  on  the  marriage 
of  Maria  S.  with  Moses  L.,  her  Ci- 
ther limited  a  term  of  years  in  his 
estates,  to  a  trustee,  in  trust,  during 
her  Ufgy  to  raise,  yearly,  200/.,  and 
to  pay  the  same,  after  the  solemni- 
zation of  the  marriage,  to  such  per- 
sons as  she,  notwithstanding  her 
coverture,  should  appoint,  and,  in 
default  of  appointment,  into  her 
hands,  for  her  separate  use,  without 
the  same  being  subject  to  the  debts 
&c.  of  Moses  L.,  and  her  receipts, 
notwithstanding  her  coverture,  to 
be  good  discharges.  Held  that, 
though  the  lady  was  entitled  to  the 
annuity  for  her  life,  yet  that  the 
trust  for  her  separate  use,  deter- 
mined on  the  death  of  Moses  L 
[Bradley  Y.  Hughes]  -  -  -  149 
See  Alimony.— Construction,  12.— 
Will,  10. 

FORECLOSURE. 
A  sum  due  on  mortgage,  was  se^i^ 
on  a  marriage.  The  husbaw,  after- 
wards, obtained  a  decree  of  fore- 
closure, in  a  suit  in  which  the  mort- 
gagor and  the  trustee  of  tlie  settle- 
ment, were  defendants.  The  trus- 
tee's costs  were  ordered  to  be  paid 
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by  the  plaintiff^  and  added  to  the 
mortgage-debt   [Bartle  v.  WWdn] 

238 

FOREIGN  JUDGMENT. 

The  judgment  of  a  foreign  court,  con- 
stituted by  persons  interested  in  the 
property  in  dispute,  will  be  disre- 
garded in  the  courts  of  this  country. 
[Price  y.  Dewhurst]     -   -   -  279 

FRAUD. 

On  the  marriage  of  Sir  N.  and 
Lady  G.  two  settlements  were  ex- 
ecuted: by  one,  a  sum  of  stock 
and  estates  in  W.,  the  lady's  pro- 
perty, were  conveyed  to  trustees  in 
trust  for  her  for  life,  with  remain- 
der in  trust  for  the  children  of  the 
marriage,  and,  by  the  other,  Sir  N. 
granted,  out  of  his  estates,  a  rent- 
charge  to  Lady  G.  for  life.  She, 
after  her  husband's  death,  fraudu- 
lently obtained  a  transfer  of  the 
stock,  and  sold  it  out:  and,  after- 
wards, she  assigned  her  life  interest 
in  the  estates  in  W.,  and  the  rent- 
charge,  to  A.,  for  valuable  considera- 
tion, but  with  notice  of  the  fraud. 
Held  that  the  rents  of  the  estates  in 
W.,  and  the  rentcharge,  were  liable 
to  be  applied  to  replace  the  stock ; 
and  a  receiver  of  them  was  granted 
before  answer.  [Woodyati  v.  Ores- 
ley]   180 

See  Bankrupt,  1. -^Injunction,  9.— 
Joint  Stock  Company. 

GUARDIAN. 
If  a  female  guardian  marries,  it  is  n 
matter  of  course  to  appoint  a  new 
guardian.   [Arumymaus]  -   -  346 


ILEIR. 

See  Assets. — Infant  Heir. 

HUSBAND  AND  WIFE. 
Husband  and  wife  ought  not  to  join 
as  co-plaintiffs  in  a  suit  relating, 
exclusively,  to  the  wife's  separate 
property.  [Otoden  v.  Campbell]  651 
See  Construction,  12. 


IMPERTINENCE. 

1,  A  plaintiff  took  out  two  contempo- 
raneous warrants,  one  for  the  Mas- 
ter to  consider  whether  the  defen- 
dant's examination  was  impertinent, 
and  the  other,  whether  it  was  insuf- 
ficient. Held  that  the  former  was 
not  waived  by  the  latter.  [Mawley 
Y.  Adams]  205 

I.  Defendant  filed  an  affidavit  in  sup- 
port of  a  motion.  The  plaintiff 
filed  an  affidavit  in  opposition, 
which  the  defendant  referred  for  im- 
pertinence, and  then  filed  further 
affidavits  in  support  of  his  motion, 
but  not  in  reply  to,  or  in  any  man- 
ner noticing  any  of  the  passages,  in 
the  plaintiff's  affidavit,  which  were 
alleged  to  be  impertinent.  Held 
that  the  reference  was  not  waived. 
[Bickfard  v.  Skewes]  -  -  -  206 
iSee  Dbhurrbr,  3. 

INFANT. 

1.  If  a  female  guardian  marrieS|  it  is 
a  matter  of  course  to  appoint  a  new 
guardian.   [Ananymaus]  -  -  846 

2.  An  infant's  share  of  a  residue 
amounting  to  125  ordered  to  be 
paid  to  his  father  on  account  of  the 
expenses  (which  the  father  had  been 
forced  to  borrow  money  to  defray) 
of  the  infant's  outfit  and  passage  to 
India.    [Ck^  v.  Penmnyton]  -  859 
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INFANT  HEIR. 

1.  In  a  suit,  by  an  equitable  mortga- 
gee, against  the  infant  heir  of  the 
mortgagor,  the  estate  was  directed 
to  be  sold,  as  being  most  beneficial 
to  the  infant :  and  under  11  Geo.  4, 
and  1  WilL  4,  c.  47,  the  infant  was 
directed  to  convey  the  estate  to  the 
purchaser.   [Scho^fieJd  v.  Heqfield] 

470 

2.  Where  it  is  necessary  to  resort  to 
the  real  estates  of  a  deceased  debtor 
for  payment  of  his  debts,  the  Court 
may  direct  the  money  to  be  raised 
by  mortgage,  instead  of  sale,  and 
may  also  direct  the  infant  heir  or 
deyisee  of  the  debtor  to  convey  the 
estates  to  the  mortgagees.  [Hobne 
T.  Wmanu]  667 

a.  Although  the  dd  sect,  of  1st  2d 
Vict.,  c.  69,  provides  that  the  11th 
Geo.  4,  and  1st  Will.  4,  c.  60,  and 
the  4th  &  6th  Will.  4,  c.  23,  shall 
not  be  construed  to  extend  to  any 
case  of  a  person  dying  seised  of 
any  land  by  way  of  mortgage,  other 
than  such  as  are  in  that  Act  expressly 
provided  for,  yet  that  section  does 
not  repeal  any  part  of  the  two  other 
Acts :  and,  therefore,  the  cases  of  a 
mortgagee  dying,  leaving  an  infant 
heir,  or  where  it  is  uncertain  whe- 
ther he  left  an  heir,  are  not  affected 
by  the  first-mentioned  Act.  [In  re 
WiU<m*s  Eiiate]  392 

INJUNCTION. 

1.  A  landlord  obtained  an  injunction, 
ex  parte,  to  restrain  his  tenant  from 
removing  a  building  erected  by  the 
latter,  on  the  demised  premises. 


The  tenant,  in  his  answer,  alleged 
that  the  building  was  not  affixed  to 

the  freehold.  On  a  motion  to  dis- 
solve the  injunction,  the  Court  would 
not  allow  the  plaintiff  to  read  affi- 
davits filed  after  the  answer,  and 
tending  to  show  that  the  building 
was  affixed  to  the  freehold.  [Skmrejf 
V.  Barnard]  161 

2.  Pending  a  notice  of  motion  for  an 
injunction  to  stay  an  action,  the 
plaintiff  amended  his  bill  under  an 
order  obtained,  as  of  course.  Held 
that  he  had  waived  the  prior  notice. 
[Martin  v.  Fust]      -    -    -    .  199 

3.  A.,  a  solicitor,  had  been  employed 
by  B.,  to  negotiate  and  conclude  an 
agreement  on  her  behalf.  Disputes 
then  arose  between  them  as  to  A.'s 
bills  of  costs,  which  B.  procured  to 
be  taxed,  and  reduced.  A  suit  was 
subsequently  commenced  by  C. 
against  B.,  the  object  of  which  was 
to  set  aside  the  agreement,  and  in 
which  A.  and  D.,  who  had  lately 
l>ecome  his  partner,  were  solicitors 
for  C.  The  Court  restrained  A.  and 
D.  from  acting  as  the  solicitors  of 
C.  in  the  suit,  and  restrained  A. 
from  communicationg  to  C.  any  in- 
formation relating  to  the  agreement, 
that  had  come  to  his  knowledge, 
confidentially,  as  the  solicitor  of  B. 
[Davies  v.  Clough]   ....  262 

4.  The  plaintiff  obtained  the  common 
injunction  on  the  Master  reporting 
the  answer  insufficient.  He  thea 
obtained  an  order  to  amend  wi^out 
prejudice  to  the  injunction,  and  for 
defendant  to  answer  the  amendments 
and  exceptions  at  the  same  time. 
Afterwards  he  obtained  an  order  to 
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extend  the  injunction  to  stay  trial. 
Held  that  that  order  was  regular, 
although  the  plaintiff  had  amended 
his  bill  after  obtaining  the  common 
injunction.   [Simes  v.  Duff]  -  270 

6.  The  common  order  for  an  injunc- 
tion in  an  interpleading  suit,  is  irre- 
gular, if  it  does  not  make  the  issuing 
of  the  injunction  dependent  on  the 
pa3rment  of  the  money  into  court. 
[PauUy.VonMelle]'  ...  327 

6.  In  June  1827,  M.,  an  Irish  noble- 
man, joined,  as  surety,  in  a  bond 
given  by  L.  to  S.  L.  died  in  May 
1829.  In  January  1832,  S.  brought 
an  action  on  the  bond,  in  Ireland, 
against  M.,  and  M.  then  filed  a  bill 
aeainst  S.  in  the  Irish  Court  of 
Chancery,  for  an  injunction,  on  the 
ground  that  the  bond  was  given  for 
a  gambling  debt.  S.  appeared  to 
the  bill,  and,  in  February  1832,  the 
injunction  issued  restraining  execu- 
tion in  the  action.  S.  did  not  pro- 
ceed to  trial,  and  stood  out  all-  pro- 
cess of  contempt  for  want  of  answer. 
In  June  1833  the  bill  was  ordered 
to  be  taken  pro  amfesso  against 
him,  unless,  on  being  served  with 
the  decree,  he  should  show  cause 
to  the  contrary.  In  October  1833, 
the  decree  was  served  upon  him; 
and,  two  days  afterwards,  he  died, 
without  having  shown  cause.  In 
1837,  his  representatives  (who  had 
proved  his  will  in  England  only) 
brought  an  action  against  M.  on  the 
bond.  M.  then  filed  a  bill  in  this 
country,  for  an  iiyunction,  on  the 
ground  before  mentioned.  The  an- 
swer stated  that  the  defendants  be- 
lieved that  S.  gave  a  fSedr,  valuable 
consideration  for  the  bond,  but  that 


the  defendants  were  ignorant  of  the 
circumstances  under  which  it  was 
given  and  of  the  consideration  for 
it ;  and  it  admitted  that  the  defen- 
dants had  destroyed  S.'s  books,  but 
denied  that  those  books  showed  how 
the  debt  arose.  Held  that  the  de- 
cree in  Ireland,  though  not  conclu- 
sive, aflTorded  sufficient  evidence 
for  granting  the  injunction  in  this 
country,  especially  as  the  defendants 
were  ignorant  as  to  the  considera- 
tion given  for  the  bond,  and  had 
destroyed  S.'s  books.  [Earl  of  Mill' 
town  V.  Stewart]  -----  871 

7.  A  special  injunction  had  been  ob- 
tained against  four  defendants,  who 
were  co-partners,  to  restrain  them 
from  doing  an  act  jointly.  Three  of 
the  defendants  had  answered,  but 
the  fourth  had  not.  Held  that  th^ 
plaintiff  might  read  affidavits  in  op- 
position to  a  motion,  by  the  three, 
to  dissolve  the  injunction  against 
the  four.     [Naylor  v.  Wellington] 

386 

8.  A.  covenanted  with  B.  and  C.  to 
pay  them  an  annuity,  in  trust  for  D. 
The  annuity  being  in  arrear,  and  C. 
declining  to  take  steps  to  recover 
the  arrears,  B.  brought  an  action, 
for  that  purpose,  against  A.,  in  the 
names  of  himself  and  C.  A.  then 
filed  a  bill  against  B.  C.  and  D., 
alleging  that  the  covenant  had  been 
obtained  by  fraud,  and  praying  for 
an  injunction  to  restrain  the  action : 
and  he  afterwards  obtained  injunc- 
tions against  B.  and  C.  separately. 
B.  having  put  in  his  answer,  moved 
to  dissolve  the  injunction  issued 
against  himself:  but  the  motion 
was  ordered  to  stand  over  until  C.'s 
answer  was  in. 
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The  answers  of  all  the  defendants 
having  been  filed,  both  the  injunc- 
tions were  dissolved,  on  a  motion  by 
D.  supported  by  his  own  answer. 
[Narmey  v.  Vaughan)   -  -  -  489 

9.  The  plaintiff  had  made  a  new  sort 
of  mixed  tea,  and  sold  it  under  the 
name  of  Howqua's  Mixture but 
as  he  had  made  false  statements  to 
the  public,  as  to  the  teas  of  which 
his  mixture  was  composed,  and  as 
to  the  mode  in  which  they  were 
procured,  the  Court  refused  to  re- 
strain the  defendant  from  selling  tea 
under  the  same  name,  until  the 
plaintiff  had  established  his  title 
at  law.   [Bidding  v.  Hoto]    -  477 

10.  An  injunction  to  restrain  the  pull- 
ing down  of  houses  granted  on  an 
ex  parte  motion,  although  the  defen- 

•  dants  had  appeared.  [Peiley  v.  The 
Eastern  Counties  Railway  Campam/'] 

483 

11.  Plaintiff  obtained  the  common  in- 
junction for  stay  of  execution,  and, 
soon  afterwards,  served  the  defen- 
dants with  notice  of  a  motion  to  stay 
trial.  On  the  evening  before  the 
motion  was  to  have  been  made,  the 
defendant  filed  his  answer,  to  which 
the  plaintiff  excepted,  and  then 
obtained  an  order,  as  of  course,  to 
refer  the  answer,  instanier,  for  in- 
sufficiency. Held  that  the  order 
was  regular.  [Brooks  v.  Haigh]  658 

12.  Where  an  injunction  has  been  ob- 
tained to  restrain  an  action  brought 
by  a  cestui  que  trust,  in  the  name  of 
his  trustee,  a  special  application 
may  be  made  to  dissolve  it ;  and  it 
is  not  necessary  to  obtain  an  order 
nisiy  and  then  to  move  to  make  it 
absolute.  [Sftai-plei/  v.  Perring]  600 


INSOLVENT  DEBTOR. 

1.  A  bill  was  filed  by  an  insolvent 
debtor,  against  A.  (who  was  in  pos- 
session of  an  estate  claimed  by  him) 
and  his  assignees,  alleging  that  the 
assignees  had  refused  to  sue  for  the 
estate  because  they  were  apprehenmt 
of  incurring  personal  expenses^  but 
that  they  were  willing  to  concur  in 
a  sale  of  it  for  the  benefit  of  the 
plaintiff  and  his  creditors,  and  that, 
if  the  estate  were  sold,  the  proceeds 
would  be  sufficient  to  pay  the  credi- 
tors, and  to  leave  a  considerable  nir- 
pbis ;  and  praying  that  A.  might  be 
declared  to  be  a  trustee  of  the  estate 
for  the  plaintiff  and  his  creditors, 
and  that  it  might  be  sold  and  the 
proceeds  paid  to  the  assignees,  and 
that  A.  might  be  restrained  from 
proceeding  with  an  action  which  he 
had  brought  against  the  plaintiff. 
A  demurrer  to  the  bill  was  allowed. 
[Kaye  v.  Fosbrooke']  -   -  -   -  28 

2.  Where  a  person  has  twice  taken 
the  benefit  of  the  Insolvent  Debtors' 
Act,  a  chose  in  action  to  which  he 
became  entitled  between  his  first 
and  second  insolvencies,  passes  to 
the  assignees  under  the  second. 
[Curtis  V.  Sheffield]  -   -   -   -  176 

INSUFFICIENCY. 

1.  An  order  for  referring  an  answer 
for  insufficiency  must  be  served  as 
well  as  obtained  before  the  expira- 
tion of  the  six  days  allowed  by  the 
6th  of  Lord  Lyndhurst's  orders. 
[Taylor  v.  Harrison]  -   -   -   -  21 

2.  A  plaintiff  took  out  two  contempo- 
raneous warrants,  one  for  the  Mas- 
ter to  consider  whether  the  defen- 
dant's examination  was  impertinent, 
and  the  other,  whether  it  was  insuf- 
ficient Held  that  the  former  was 
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not  waiyed  by  the  latter.  [Rowley 

T.Adams]  --205 

See  Injunction,  11. 

INTEREST. 
See  Annuity,  3,  4. 

INTERPLEADER. 
The  common  order  for  an  injunction 
in  an  interpleading  suit,  is  irregu- 
lar, if  it  does  not  make  the  issuing 
of  the  injunction  dependent  on  the 
payment  of  the  money  into  Court. 
[PauH  V.  Van  MeUe]    ...  827 

INTERROGATORY 
A  party  is  not  now  at  liberty  to  use 
the  old  last  interrogatory,  nor  is  he 
compellable  to  use  the  interrogatory 
set  forth  in  Lord  Brougham's  82d 
order.   [GaverT.  Luias]  -  -  200 

JEWS. 

A  bequest  to  enable  persons  professing 
the  Jewish  religion  to  observe  its 
rites  is  good.   \Stratts  v.  Goldmid] 

614 

JOINT-STOCK  COMPANY. 

A  joint-stock  company  formed  for 
working  gold  mines  in  North  Ame- 
rica, the  shares  of  which  might  be 
increased  to  an  unlimited  extent, 
and  were  made  assignable  at  the 
discretion  of  the  holders,  held  to  be 
illegal  and  fraudulent;  and  a  de- 
murrer to  a  bill  filed  by  one  of  the 
shareholders  against  the  others  for 
the  purpose  of  carrying  into  effect  a 
dissolution  of  the  company,  was  al- 
lowed.   [BlundeUy.  Winaor\  -  601 

JUDGMENT. 

1.  In  1706,  an  annuity  was  granted  for 
the  gprantor's  life,  and  was  secured 
by  a  bond,  and  by  a  warrant  of 
attorney,  on  which  judgment  was 
entered  up.   The  grantor  died  in- 
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testate  in  1810,  at  which  tame  the 
annuity  was  greatly  in  arrear.  The 
grantor's  assets  consisted,  solely,  of 
a  fund  in  court  which  had  been 
accumulating  from  the  grantor's 
death.  No  administration  was  ta- 
ken out  to  the  grantor,  until  1884. 
Held  that  the  grantee  was  entitled 
to  be  paid  the  arrears  of  the  annu- 
ity, with  interest  at  five  per  cent, 
from  the  death  of  the  grantor. 

Many  of  the  provisions  of  8  &  4 
Will.  4,  c.  42,  though  made  with  re- 
ference to  proceedings  at  law,  will 
be  adopted  by  this  Court.  [Hyde 
y.  Price]  678 

2.  A  mortgagee  of  lands  in  Middlesex, 
who  took  under  the  exercise  of  a 
general  power  of  appointment  by 
the  mortgagor,  held  not  to  be  bound 
by  a  judgment  previously  recovered 
against  the  mortgagor,  and  duly 
docketed  and  registered,  although 
he  had  notice  of  the  judgment,  and 
part  of  the  mortgage^oney  was 
deposited  with  liis  solicitor,  as  an 
indemnity  against  it.  \Skeele$  y* 
Shearhf]  168 

JURISDICTION. 

1.  The  Court  has  no  jurisdiction  to 
decide  upon  a  petition  presented 
under  62  Geo.  8,  c.  101,  where  the 
parties  claim  adversely  to  each 
other.  [In  re  Dean  Clarke's  Cha- 
rity]  84 

2.  Where  certain  individuals  suffer  an 
injury  from  a  public  nuisance,  quite 
distinct  from  that  done  to  the  pub- 
lic at  large,  the  Court  will  entertain 
a  bill  filed  by  those  individuals  to 
be  relieved  against  the  nuisance. 
[Spencer  v.  The  London  and  Bir- 
mingham  Raihcay  Conyxmy]  -  198 

See  Charity,  1* 
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LANDLORD  AND  TENANT. 

In  1779  A.,  a  lessee  under  a  dean  and 
chapter,  for  21  yean  renewable 
every  seyen,  underlet  to  B.,  and  co- 
venanted, within  two  months  after 
the  dean  and  chapter  should  have 
renewed  the  lease  under  which  he 
then  held,  to  execute,  to  B.^  a  lease 
for  such  further  term  as  would  make 
up  61  years  from  1 778,  B.  from  time  to 
time  surrendering  the  then  subsist- 
ing lease,  and  paying,  upon  every 
such  renewal,  such  a  proportion  of 
the  fine  which  A.  should  have  paid 
to  the  dean  and  chapter  on  renew- 
ing the  lease  or  leases  under  which 
he  should  hold  the  premises,  as, 
should  have  been  imposed  on  ac- 
count of  any  new  buildings  erected, 
or  to  be  erected  by  B.  upon  the  pre- 
mises. Held  that  B.  was  not  bound 
to  contribute  to  the  fine  paid  on  any 
renewal,  subsequent  to  that  which 
first  enabled  A.  to  make  up  the  61 
years.  [CbUUm  v.  Fleming]  -  105 
See  Injunction,  1. 

LEASE. 

If  a  deposit  of  a  lease  is  made  by  way 
of  equitable  mortgage,  and  the  de- 
positary is  not  in  possession  of  the 
premises,  he  is  not  liable  for  the 
rent  and  covenants.  [Moares  v. 
Choat]  608 

LEASEHOLDS. 
See  Debtor  and  Crbditob,  6.^ 
Trust  pgr  Sale. 

LEGACY. 

A  testator  resident  in  Jamaica  be- 
queathed to  A.  B.  2,000  L,  part  of  a 
sum  of  7,000  in  the  hands  of  his 
agents  in  England  and  received  by 
them  from  the  Transport  Board  on 
his  account.    The  testator  after- 


wards went  to  Philadelphia,  where 

he  died.  Seven  days  before  his 
death,  he  wrote  to  his  agent  in  Ja- 
maica, desiring  him  to  order  his 
agents  in  England  to  invest  all  his 
monies  in  their  hands,  received  from 
the  Transport  Board,  in  any  stock 
most  beneficial  to  his  estate.  The 
agent  wrote  accordingly ;  but,  some 
time  before  his  letter  arrived  in 
England,  the  agents  there  had,  of 
their  own  accord,  invested  the  whole 
of  the  testator's  monies  in  their 
hands  in  the  Four  i>er  Cents.  Held 
that  the  legacy  was  not  adeemed* 
[Basan  v.  Brandon]  ...  171 
See  Cuhulatiyb  Lbgacibs. 

LEGATEE. 
A.  agreed  to  purchase  an  estate,  and 
died  leaving  the  greater  part  of 
the  purchase-money  unpaid.  The 
Court,  at  the  suit  of  a  l^^tee  under 
A.'s  will,  ordered  his  assets  to  be 
marshalled,  on  account  of  the  ven- 
dor's lien  for  the  unpaid  purchase- 
money.   [Sproide  v.  Prior]   -  189 

LIEN. 

A  defendant  was  decreed  to  deliver 
up  certain  deeds  to  the  plaintiff. 
The  deeds  were  in  the  possession  of 
the  defendant's  solicitor,  who  claim- 
ed a  lien  on  them  for  costs ;  but  the 
Court,  on  motion,  ordered  him  to 
deliver  them  up,  and  to  pay  the 
costs  of  the  motion.  [BeU  v.  Tay- 
lor]  216 

See  Solicitor  akd  Client,  2, — 

MAINTENANCE. 

An  in&nt's  share  of  a  residue,  amount- 
ing to  125  2.,  ordered  to  be  paid  to 
his  father  on  account  of  the  ex- 
penses (which  the  father  had  been 
forced  to  borrow  money  to  defray) 


INDEX. 


669 


of  the  in&nf  8  outfit  and  passage  to 
India.  [Clay    Pennington]  -  869 

MARRIAGE  ARTICLES. 

1.  Covenants  in  marriage  articles,  en- 
tered into  by  the  feithers  of  the  in- 
tended husband  and  wife,  though 
expressed  to  be  dependent,  held,  on 
behalf  of  the  issue  of  the  marriage, 
to  be  independent  of  each  other. 
[Lloydv.  Lloyd]  7 

2.  By  marriage  articles,  a  reversion- 
ary interest  in  a  fund,  was  agreed 
to  be  settled  on  the  husband  for 
life,  remainder  to  the  wife  for  life, 
and,  after  the  death  of  the  survivor, 
on  the  imte  of  the  marriage,  living 
at  the  death  of  the  survivor  of  the 
husband  and  wife,  in  equal  shares  if 
more  than  one,  and  if  but  one,  then 
the  whole  was  to  go  to  such  only 
child;  and,  if  there  should  be  no 
issue  of  the  marriage  living  at  the ' 
death  of  the  survivor  of  the  husband 
and  wife,  then  the  fund  was  to  go  as 
the  husband  should  appoint.  The 
only  child  of  the  marriage  died  in 
the  father's  lifetime,  leaving  a  child. 
Held  that  the  word  issue  was  to  be 
construed  childy  and  therefore  that 
an  appointment  of  the  fund  made  by 
the  father,  was  valid.  [Sujift  v. 
Swift]  168 

MARSHALLING  OF  ASSETS. 
A.  agreed  to  purchase  an  estate,  and 
died  leaving  the  greater  part  of  the 
purchase-money  unpaid.  The  Court, 
at  the  suit  of  a  legatee  under  A.'8 
will,  ordered  his  assets  to  be  mar- 
shalled on  account  of  the  vendor's 
lien  for  the  unpaid  purchase-money. 
[Sprouley.  Prior]   ....  189 

MASTERS. 
See  Nbw  Orders,  6. 


MERCHANTS'  ACCOUNTS. 

The  joint  owners  of  plantations  in 
Java,  which  they  worked  in  co- 
partnership, kept  an  account  with 
certain  merchants  and  agents  at 
Bombay,  and  to  whom  they  became 
largely  indebted  in  respect  of  monies 
advanced  and  paid  for  their  use. 
Held  that  the  account  was  not  a 
mercantile  account  within  the  mean, 
ing  of  the  exception  in  the  Statute 
of  Limitations.   [Forbes  v.  SJkelion] 

835 

MISJOINDER. 

Husband  and  wife  ought  not  to  join 
as  co-plaintiffs  in  a  suit  relating, 
exclusively,  to  the  wife's  separate 
property,  [(hoden  v.  Can^U]  661 

MISREPRESENTATION. 

The  plaintiff  had  made  a  new  sort  of 
mixed  tea,  and  sold  it  under  tiie 
name  of  "  Howqua's  Mixture 
but,  as  he  had  made  false  statementa 
to  the  public  as  to  the  teas  of  which 
his  mixture  was  composed  and  as 
to  the  mode  in  which  they  were 
procured,  the  Court  refused  to  re- 
strain  the  defendant  from  selling 
tea  under  the  same  name,  until  the 
plaintiff  had  established  his  title  at 
law.   [Pidding  \,  Haw]   -  .  477 

MORTGAGE. 

A.  mortgaged  an  estate  first  to  B., 
secondly  to  C,  and  thirdly  to  D., 
by  virtue  of  a  power  reserved  to 
him  by  his  marriage  settlement.  C. 
had  no  notice  of  the  first  mortgage. 
D.  had  notice  of  the  first,  but  not  of 
the  second,  and  he  caused  a  notice 
of  his  mortgage  to  be  indorsed  on 
the  settlement,  which,  together 
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with  the  title-dceds;  WM  in  the  pos- 
session of  B.  Held,  that  D.  was  not 
entitled  to  priority  over  C.  [Jane* 
V.  Jones]    -------  633 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  After  decree  in  a  suit,  by  a  second 
mortgagee,  to  redeem  the  first  and 
foreclose  the  subsequent  mortgagees, 
one  of  the  subsequent  mortgagees 
assigpied  his  interest  in  the  premises 
to  A.  A.  then  filed  a  bill  against 
all  the  parties  to  the  former  suit, 
praying  to  be  entitled  to  the  benefit 
of  that  suit|  and  to  redeem  the  mort- 
gagees who  were  prior  to  himself, 
and  to  foreclose  the  others.  The 
bill  was  dismissed  as  against  all  the 
defendants  except  the  assignor : 
and  A.  was  declared  to  be  entitled 
to  stand  in  his  place,  and  to  use  his 
name  in  the  further  prosecution  of 
the  first  suit.   [Booth  v.  Cresuncke] 

852 

2.  In  a  suit,  by  an  equitable  mortga- 
gee, against  the  infant  heir  of  the 
mortgagor,  the  estate  was  directed 
to  be  sold,  as  being  most  beneficial 
to  the  infant;  and  under  11  Geo.  4, 
and  1  W.  4,  c.  47,  the  infant  was 
directed  to  convey  the  estate  to  the 
purchaser.    [Scholefield  v.  Heqfield] 

470 

See  Infant  Heir,  2,  3. 

MORTMAIN  ACT. 
A.  conveyed  a  piece  of  ground  by  bar- 
gain and  sale  enrolled,  to  trustees  for 
charitable  purposes,  but  he  retained 
possession  of  the  deed  and  of  the 
land  for  more  than  20  years  after- 
wards, and  then  the  trustees  recon- 
veyed  the  land  to  him.  After  A.'s 
death  his  heir  agreed  to  sell  the  land 
to  B.    An  information  was  then 


filed  against  the  heir  and  B.,  claim- 
ing the  land  on  behalf  of  the  charity, 
but  the  Court  held  that  the  convey- 
ance to  the  trustees  was  yoid,  as  it 
was  to  be  inferred  from  the  circum- 
stances above  mentioned  that  there 
was  a  secret  trust  for  A.  [AUome^ 
General  T.  Pouiden]     ...  472 

MOTION. 
Where  a  motion  is  to  be  made  by  leave 
of  the  Court,  the  notice  ought  to 
mention  that  it  is  to  be  so  made, 
otherwise  the  defendant  may  dis- 
regard it.   [HiUy.IUmeU]    -  m 

NEW  ORDERS. 

1.  By  the  4th  and  I6th  orders,  four 
months  must  elapse  after  the  filing 
of  the  answer,  before  the  bill  can  be 
dismissed  for  want  of  prosecution : 
but  the  intervals  mentioned  in  the 
19th  order  must  be  reckoned,  unless 
they  occur  in  the  first  two  months. 
[Marriott  v.  Tarptey]     ...  18 

2.  Under  the  16th  amended  order  the 
plaintiff  need  not  serve  a  subpoena 
to  rejoin,  within  three  weeks  from 
the  date  of  his  undertaking  to  speed 
unless  he  requires  a  commission  to 
examine  witnesses.  [Dameii  v.  Aus- 
ten]  19 

3.  An  order  for  referring  an  answer 
for  insufficiency  must  be  served  as 
well  as  obtained  before  the  expira- 
tion of  the  six  days  allowed  by  the 
fifth  of  Lord  Lyndhurst's  orders. 
[Taylor  Y,  Harri9on]  '  ...  21 

4.  The  Masters  on  applications  made 
before  them,  under  3  &  4  W.  4,  c. 
94,  s.  13,  have  the  same  power  to 
dispense  with  the  strict  letter  of  the 
general  orders  as  the  Court  itself 
has.  But  the  Lord  Chancellor  has 
decided  the  contrary.  [Milbanke  v. 
Stevens]  160 


I  N  D 

5.  A  party  is  not  now  at  liberty  to  use 
the  old  last  interrogatory,  nor  is  he 
compellable  to  use  the  interrogatory 
set  forth  in  Lord  Brougham^s  32d 
order.    [Oavery.  Lticeui]  -  -  200 

6.  If  a  reference  as  to  title  is  made  on 
motion,  the  Master,  under  Lord 
Lyndhurst's  61  st  order,  has  the  same 
power  to  examine  witnesses,  as  he 
would  have  had  if  the  reference  had 
been  made  by  decree.  [Woodrqffe 
V.  J^terton]  288 

7.  A  party  who  consents  to  dispense 
with  the  17th  order  of  1831  in  some 
particulars,  is  not  to  be  considered 
as  giving  up  the  benefit  of  it  alto- 
gether, but  is  entitled  to  enforce 
such  of  its  requisitions  as  he  has  not 
dispensed  with.  [Webber  y.  BoUiho] 

240 

8.  Plaintiff  obtained  the  common  in- 
jimction  for  stay  of  execution,  and, 
soon  afterwards,  served  the  defen- 
dants with  notice  of  a  motion  to  stay 
trial.  On  the  evening  before  the 
motion  was  to  have  been  made,  the 
defendant  filed  his  answer,  to  which 
the  plaintiff  excepted,  and  then  ob- 
tained an  order,  as  of  course,  to  refer 
the  answer,  instantery  for  insuffici- 
ency. Held  that  the  order  was 
regular.    [Brooks  v.  Haigh]  -  558 

See  Dismissal,  8. — Pro  Confesso,  2. 

NEXT  FRIEND. 

The  next^  friend  of  the  infant  plaintiff 
was  insolvent,  and  had  been  indem- 
nified from  the  costs  of  the  suit, 
and  for  those  reasons  the  defendant 
moved  that  the  proceedings  in  the 
suit  might  be  stayed  until  the  next 
friend  was  changed,  or  had  given 
security  for  costs.  Motion  refused. 
[Murreliy,  Clapham]    -   -  -  74 
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NOTICE. 
A  mortgagee  of  lands  in  Middlesex^ 
who  took  under  the  exercise  of  a  ge- 
neral power  of  appointment  by  the 
mortgagor,  held  not  to  be  bound  by 
a  judgment  previously  recovered 
against  the  mortgagor,  and  duly 
docketed  and  registered,  although 
he  had  notice  of  the  judgment,  and 
part  of  the  mortgage-money  was  de- 
posited with  his  solicitor,  as  an 
indemnity  against  it    [Skeeles  v. 

Shearfy]  163 

See  Bankrupt,  2.— Priority. 

NOTICE  OF  MOTION. 
See  iNjuKCTioir,  2. — Motion. 

NUISANCE. 

1.  Where  certain  individuals  suffer 
an  injury  from  a  public  nuisance, 
quite  distinct  from  that  done  to  the 
public  at  large,  the  Court  will  en- 
tertain a  bill  filed  by  those  indivi- 
duals to  be  relieved  against  the  nui- 
sance. [Spencer  v.  London  and  Bir^ 
ndngham  RaUv^ay  Con^pany]   -  198 

2.  Where  an  individual  sustains  spe- 
cial damage  from  a  nuisance,  he 
may  file  a  bill  to  restrain  it,  without 
making  the  Attorney-General  a 
party.   [Sampson  y .  SndtKl   -  272 

OPTION  TO  PURCHASE. 
Testator  devised  a  house  to  trustees, 
upon  trust  to  permit  his  son,  at  any 
time  within  three  months  after  his 
death,  to  become  the  purchaser 
thereof,  at  the  price  of  4,000/. ;  and 
to  sell  and  convey  the  same  to  his 
son,  his  heirs,  &c.  But  should  his 
son  not  complete  such  purchase  with- 
in the  three  months,  then  the  trus- 
tees were,  within  12monthsfrom  the 
testator's  death,  to  sell  the  house  by 
auction.  The  son,  within  two  months 
from  his  father's  deaths  declared,  to 
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the  troitees,  his  intention  to  pur- 
chase the  house  at  the  sum  men- 
tioned. Bat  he  did  not  pay  any  part 
of  the  purchase-money,  nor  was  any 
couTcyanoe  executed  to  him  within 
the  three  months.  Held  that  he 
could  not  enforce  his  option.  [Daw- 

won  T.  Dcaoson]  846 

See  Pabtnbrs  and  Partxtbrship. 

^  OR"  CON8TRUED  «  AND." 
See  CoifSTRUonoNy  16. 

ORDER  AND  DISPOSITION. 
A.y  a  broker,  on  behalf  of  the  owner 
of  a  ship,  entered  into  a  charter- 
party  with  B.,  by  which  B.  agreed 
to  pay  to  A.  on  behalf  of  the  owner, 
a  certain  sum  for  the  freight  of  the 
ship.  The  owner  assigned  the  freight 
and  earnings  that  might  become 
due  under  the  charter-party,  to  C, 
as  a  security  for  a  debt;  and  C. 
gave  notice  of  the  assignment  to  A., 
but  not  to  B.  The  vessel  com- 
pleted her  Yoyage,  and  afterwards 
the  owner  became  bankrupt.  Held 
that  the  money  due  on  the  charter- 
party  was  not  in  his  order  and  dispo- 
si  tion  at  his  bankruptcy.  [  Gardner 
T.  Lachlan]     ...  -   -  -  123 

PARISH  OFFICERS. 
A  parish  being  indebted  to  A.  for  re- 
pairs done  to  the  church,  the  pa- 
rishioners agreed,  at  a  vestry,  that 
the  parish  officers  should  give  a 
bond  for  the  amount ;  that  A.  should 
give  the  parish  12  months'  notice 
when  he  required  payment,  and  that 
the  parish  should  be  at  liberty  to 
pay  the  debt  by  instalments :  and, 
at  another  vestry,  held  shortly  after- 
wards, it  was  resolved  that  the 
obligors  should  be  indemnified  by 


the  parishioners  and  out  of  the 
rates,  and  the  parish  officers  for  the 
time  being  were  authorized  and  di- 
rected to  pay  the  interest,  and  the 
principal  when  required,  out  of  the 
rates.  A.,  who  was  himself  a  pa- 
rishioner, and  several  of  the  other 
parishioners,  signed  both  the  agree- 
ment and  resolution;  and  he  re- 
ceived the  interest  on  Ids  debt,  for 
several  years,  and  part  of  the  prin- 
cipal also,  out  of  the  rates,  tod 
never  called  on  the  obligors  to  pay 
the  interest  Held  that,  as  the 
rishioners  had  no  power  to  bind  the 
parish,  the  obligors  were  not  ex- 
empted from  their  liability  on  the 
bond,  notwithstanding  A.  had  signed 
both  the  agreement  and  the  resolu- 
tion.  [Jaquet  v.  Leioi$]    -   -  480 

PARTIES. 

1.  Where  several  trustees  are  impli- 
cated in  a  breach  of  truity  the  cestui 
que  trust  is  not  at  liberty  to  file  a 
bill,  to  recover  the  trust-fund,  against 
some  of  them  only,  but  must  make 
all  the  trustees  who  are  living,  and 
the  representives  of  such  of  them  as 
are  dead,  parties.  [^Munch  v.  Cock- 
ereU]  219 

2.  A.  being  absolutely  entitled  to  a 
trust  fund  under  a  settlement  made 
by  her  father,  assigned  it,  on  her 
marriage,  to  trustees  upon  certain 
trusts,  under  which  B.,  her  only 
child,  became  absolutely  entitled  to 
the  fund.  The  fund  was  never 
transferred  to  the  trustees  of  the 
second  settlement,  but  remained  in 
a  house  of  agency  in  India,  in  which 
the  trustees  had  deposited  it.  The 
house  failed.  B.  filed  a  bill  against 
the  original  trustees,  to  make  them 
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.  reBponsible  for  the  loss  of  the  fund. 
Held  that  the  trustees  of  the  second 
settlement  were  not  necessary  par- 
ties  [Ibid.] 

3.  A.  assigned  a  fund  which  was  de- 
posited in  a  house  of  agency  in 
India,  to  trustees,  on  certain  trusts, 
under  which  his  two  daughters,  B. 
and  C,  became  entitled  to  the  fund 
equally.  A  suit  was  afterwards  in- 
stituted, in  which  B.'s  moiety  of 
the  fund  was  ordered  to  remain  in 
Court,  but  C.'s  moiety  was  ordered 
to  be  paid  to  her.  The  trustees, 
however,  suffered  the  fund  to  con- 
tinue in  the  house  of  agency  until  it 
failed.  B.  then  filed  a  bill  against 
the  trustees,  to  make  them  respon- 
sible for  the  loss  of  the  fund.  Held 
that,  notwithstanding  the  decree  in 
the  prior  suit,  C.  was  a  necessary 
party  to  the  new  suit  -  -  [Ibid,] 

4.  Where  an  individual  sustains  spe- 
cial damage  from  a  nuisance,  he 
may  file  a  bill  to  restrain  it,  with- 
out making  the  Attorney-General  a 
party.   [5amp«m  v.  Smith]    -  272 

6.  Bill  by  a  lessor  against  an  equita- 
ble mortgagee  of  the  lease,  and  a 
third  party,  to  whom  letters  of  ad- 
ministration, to  the  deceased  lessee, 
limited  to  attend,  supply,  substan- 
tiate and  confirm  the  proceedings  in 
the  suit  or  any  other  suits  concern- 
ing the  premises,  until  a  final  decree 
should  be  made  and  fuUy  completed, 
praying  that  the  depositary  might 
be  decreed  to  take  an  assignment  of 
the  lease.  Setnble,  that  the  letters 
of  administration  did  not  give  the 
third  party  any  interest  in  the  term 
or  in  any  of  the  assets  of  the  de- 
ceased; and,  cooMquently,  that  the 


suit  was  defective  in  respect  of  par- 
ties.  [Moore*  v.  Choat]   -  -  608 

6.  Where  a  bill  is  filed  to  restrain  an 
ejectment,  the  tenant  must  be  mad6 
a  party,  unless  the  landlord  has 
been  admitted  to  defend  the  action. 
[Poole  y.  Marsh]     -  ...  628 

See  MisJOiNDBR. 

PARTITION. 

One  of  three  tenants  in  common  of  an 
estate  was  a  person  of  weak  intel- 
lect, but  no  commission  was  in 
force  against  her.  On  a  bill  for 
a  partition  being  filed  against  her 
by  the  other  two,  the  Court  directed 
a  commission  of  partition  to  issue, 
and  that  the  lands  should  be  held  in 
severalty.  [HoUingworth  v.  Side- 
bottom]  020 

PARTNERS  AND  PARTNER- 
SHIP. 

A.  carried  on  trade  upon  land  of 
which  he  was  seised  in  fee.  After- 
wards he  took  one  of  his  sons  into 
partnership  for  24  years,  and  con- 
veyed to  him,  in  fee,  certain  shares 
in  the  land ;  and,  by  their  articles 
of  partnership,  they  covenanted  that 
the  land  should  at  all  times  there- 
after, be  held  as  partnership  pro- 
perty, and  be  considered  and  treated 
as  part  of  the  joint-stock  of  the 
trade;  and  it  was  provided  that  if 
either  partner  died  or  retired  during 
the  24  years,  his  co-partner  might 
purchase  his  share,  at  the  sum 
stated  to  be  its  value  in  the  last 
yearly  accounts.  In  the  course  of 
the  24  years  1,700  2.  was  expended, 
out  of  the  partnership  funds,  in 
building  on  the  land*    After  tl^e 
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the  troitees,  his  intention  to  pur- 
chase the  house  at  the  sum  men- 
tioned. Bat  he  did  not  pay  any  part 
of  the  purchase-money,  nor  was  any 
conveyanoe  executed  to  him  within 
the  three  months.  Held  that  he 
could  not  enforce  his  option.  [Daw- 

mrnT.DautBon]  846 

See  Pabtnbrs  and  Partnb&ship. 

OR"  CON8TRUED  "  AND.'* 
See  CoirsTRUcnoN,  16. 

ORDER  AND  DISPOSITION. 
A.y  a  broker,  on  behalf  of  the  owner 
of  a  ship,  entered  into  a  charter- 
party  with  B.,  by  which  B.  agreed 
to  pay  to  A.  on  behalf  of  the  owner, 
a  certain  sum  for  the  freight  of  the 
ship.  The  owner  assigned  the  freight 
and  earnings  that  might  become 
due  under  the  charter-party,  to  C, 
as  a  security  for  a  debt;  and  C. 
gave  notice  of  the  assignment  to  A., 
but  not  to  B.  The  vessel  com- 
pleted her  Toyage,  and  afterwards 
the  owner  became  bankrupt.  Held 
that  the  money  due  on  the  charter- 
party  was  not  in  his  order  and  dispo- 
si  tion  at  his  bankruptcy.  [  Gardner 
T.  Lachlan]  123 

PARISH  OFFICERS. 
A  parish  being  indebted  to  A.  for  re- 
pairs done  to  the  church,  the  pa- 
rishioners agreed,  at  a  vestry,  that 
the  parish  officers  should  give  a 
bond  for  the  amount ;  that  A.  should 
give  the  parish  12  months'  notice 
when  he  required  payment,  and  that 
the  parish  should  be  at  liberty  to 
pay  the  debt  by  instalments :  and, 
at  another  vestry,  held  shortly  after- 
wards, it  was  resolved  that  the 
obligors  should  be  indemnified  by 


the  parishioDert  and  out  of  the 
rates,  and  the  pariah  officers  for  the 
time  being  were  autborized  and  di- 
rected to  pay  the  interest,  and  the 
principal  when  required,  out  of  the 
rates.  A.,  who  waa  himself  a  pa- 
rishioner, and  several  of  the  other 
parishioners,  signed  both  the  agree- 
ment and  resolution;  and  he  re- 
ceived the  interest  on  his  debt,  for 
several  years,  and  part  of  the  prin- 
cipal also,  out  of  the  rates,  sad 
never  called  on  the  obligors  to  pay 
the  interest.  Held  that,  as  the  pa- 
rishioners had  no  power  to  bind  the 
parish,  the  obligors  were  not  ex- 
empted from  their  liability  on  the 
bond,  notwithstanding  A.  had  signed 
both  the  agreement  and  the  resolu- 
tion.  [Jaquet  v.  Lewis]    -   -  480 

PARTIES. 

1.  Where  several  trustees  are  impli- 
cated in  a  breach  of  tmtty  the  cestui 
que  trust  is  not  at  liberty  to  file  a 
bill,  to  recoverthe  trust-fund,  agunst 
some  of  them  only,  but  must  make 
all  the  trustees  who  are  living,  and 
the  representives  of  such  of  them  as 
are  dead,  parties.  [Munch  v.  Cock- 
ereU]  219 

2.  A.  being  absolutely  entitled  to  a 
trust  fund  under  a  settlement  made 
by  her  father,  assigned  it,  on  her 
marriage,  to  trustees  upon  certain 
trusts,  under  which  B.,  her  only 
child,  became  absolutely  entitled  to 
the  fund.  The  fund  waa  never 
transferred  to  the  trustees  of  the 
second  settlement,  but  remained  in 
a  house  of  agency  in  India,  in  which 
the  trustees  had  deposited  it.  The 
house  failed.  B.  filed  a  bill  against 
the  original  trustees,  to  make  them 
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.  responsible  for  the  loss  of  the  fund. 
Held  that  the  trustees  of  the  second 
settlement  were  not  necessary  par- 
ties  [Ibid.] 

3.  A.  assigned  a  fund  which  was  de- 
posited in  a  house  of  agency  in 
India,  to  trustees,  on  certain  trusts, 
under  which  his  two  daughters,  B. 
and  C,  became  entitled  to  the  fund 
equally.  A  suit  was  afterwards  in- 
stituted, in  which  B/s  moiety  of 
the  fund  was  ordered  to  remain  in 
Court,  but  C.'s  moiety  was  ordered 
to  be  paid  to  her.  The  trustees, 
however,  suffered  the  fund  to  con- 
tinue in  the  house  of  agency  until  it 
failed.  B.  then  filed  a  bill  against 
the  trustees,  to  make  them  respon- 
sible for  the  loss  of  the  fund.  Held 
that,  notwithstanding  the  decree  in 
the  prior  suit,  C.  was  a  necessary 
party  to  the  new  suit  -  -  [Ibid.] 

4.  Where  an  individual  sustains  spe- 
cial damage  from  a  nuisance,  he 
may  file  a  bill  to  restrain  it,  with- 
out making  the  Attorney-General  a 
party.   [Sampson  v.  Smith]    -  272 

6.  Bill  by  a  lessor  against  an  equita- 
ble mortgagee  of  the  lease,  and  a 
third  party,  to  whom  letters  of  ad- 
ministration, to  the  deceased  lessee, 
limited  to  attend,  supply,  substan- 
tiate and  confirm  the  proceedings  in 
the  suit  or  any  other  suits  concern- 
ing the  premises,  until  a  final  decree 
should  be  made  and  fully  completed, 
praying  that  the  depositary  might 
be  decreed  to  take  an  assignment  of 
the  lease.  Semble,  that  the  letters 
of  administration  did  not  give  the 
third  party  any  interest  in  the  term 
or  in  any  of  the  assets  of  the  de- 
ceased ;  and,  conseqaently,  that  the 
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suit  was  defective  in  respect  of  par- 
ties.  [Moores  v.  Cheat]   -  -  608 

6.  Where  a  bill  is  filed  to  restrain  an 
ejectment,  the  tenant  must  be  mad^ 
a  party,  unless  the  landlord  has 
been  admitted  to  defend  the  action. 
[Poole  y.  Marah]     ....  628 

See  MisjoiNDSR. 

PARTITION. 

One  of  three  tenants  in  common  of  an 
estate  was  a  person  of  weak  intel- 
lect, but  no  commission  was  in 
force  against  her.  On  a  bill  for 
a  partition  being  filed  against  her 
by  the  other  two,  the  Court  directed 
a  commission  of  partition  to  issue, 
and  that  the  lands  should  be  held  in 
severalty.  [HoUinj^worth  v.  Side- 
bottom]   620 

PARTNERS  AND  PARTNER- 
SHIP. 

A.  carried  on  trade  upon  land  of 
which  he  was  seised  in  fee.  After- 
wards he  took  one  of  his  sons  into 
partnership  for  24  years,  and  con- 
veyed to  him,  in  fee,  certain  shares 
in  the  land ;  and,  by  their  articles 
of  partnership,  they  covenanted  that 
the  land  should  at  all  times  there- 
after, be  held  as  partnership  pro- 
perty, and  be  considered  and  treated 
as  part  of  the  joint-stock  of  the 
trade;  and  it  was  provided  that  if 
either  partner  died  or  retired  during 
the  24  years,  his  co-partner  might 
purchase  his  share,  at  the  sum 
stated  to  be  its  value  in  the  last 
yearly  accounts.  In  the  course  of 
the  24  years  1,700  L  was  expended, 
out  of  the  partnership  funds,  in 
building  on  the  land*    After  tl^e 
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expiration  of  the  24  years,  and  until 
A.*8  death,  he  and  his  son  continued 
to  carry  on  their  trade  on  the  land, 
without  entering  into  any  new 
agreement.  Held  that  the  son's 
right  of  pre-emption  as  to  his  fa- 
ther's share  of  the  stock,  including ' 
the  land,  expired  with  the  term  of 
24  years,  and  that,  all  the  debts  of 
the  partnership  haying  been  paid, 
A.'s  share  of  the  land,  retained  its 
original  character  and  descended  to 
his  heir.  [Cookgan  v.  Cookson]  529 

PEDIGREE. 
The  plaintiffs,  in  order  to  prove  that 
the  person  under  whom  they  claimed 
was  descended  from  H.  J.,  produced 
an  old,  religious  book,  containing 
the  following  entry:  E.  J.,  her 
book,  15th  June  1680,  the  gUt  of 
H.  J.,  her  father.''  It  did  not 
appear  by  whom  the  entry  was 
made;  but  the  book  contained,  in 
other  parts  of  it,  entries  of  the 
births  of  other  members  of  the  fa- 
mily which  were  proved  to  be  in 
their  father's  handwriting:  and 
moreover  the  book  had  been  pre- 
served by  the  family.  Held  that 
the  first-mentioned  entry  was  ad- 
missible in  evidence.  [Hood  v. 
Beauchamp]     ------  26 

PERSONAL  REPRESENTA- 
TIVE. 
See  Parties,  5. 

PETITION. 
The  Court  has  no  jurisdiction  to  de- 
cide upon  a  petition  presented  un- 
der 52  Geo.  3,  c.  101,  where  the 
parties  claim  adversely  to  each 
other.    [In  re  Dean  Clarke's  Cha^ 

rity]  34 

See  Charity,  2. 
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PETITION  OF  RIGHT. 

Course  of  proceeding  by  a  subject  to 
enforce  a  claim  to  property  as 
against  the  Crown.  [Tat/lor  v.  The 
Attorney-General]  .  -   -    -   -  413 

PLEA  AND  PLEADING. 

1.  The  plaintiffs  sued  as  a  body  cor- 
porate, by  the  name  of  the  Gover- 
nor and  Company  of  the  Bank  of 
Scotland;  but  it  did  not  appear 
whether  they  were  incorporated  hj 
an  English  or  by  a  Scotch  cbtrter. 
The  defendant  pleaded  that  tbe 
plaintiffs  never  were  incorporated 
by  any  king  or  queen  of  England, 
and  were  disabled,  by  law,  from 
suing  by  the  name  of  the  Governor 
and  Company,  &c.  Held  that,  as 
the  plea  was  not,  exclusively,  a  de- 
nial of  what  would  appear  by  the 
production  of  an  English  record,  it 
ought  to  have  been  filed  on  oath. 
{Bank  of  Scotland  Y.  Ker]     -  246 

2.  A  plea  of  the  Statutes  of  Limita- 
tions of  21  Jas.  1,  and  9  Geo.  4,  is 
not  double.     [Forbes  v.  Skelton] 

335 

3.  Averments  in  a  plea  of  the  Statute 
of  Limitations,  negativing  facts  that 

I  would  defeat  the  plea,  but  which 
are  not  stated  in  the  bill,  are  sur- 
plusage, but  do  not  vitiate  the  plea. 

[Ilnd,] 

4.  A  plea  of  the  Statute  of  Limitations 
need  not  negative  the  usual  general 
allegation  that  the  defendant  has, 
in  his  custody,  documents  relating 
to  the  matters  contained  in  the  bill. 

[Ibid,] 

5.  A  plea  purported  to  be  the  joint 
and  several  plea  of  several  defen- 
dants, but  was  sworn  to  by  some  of 
them  only.   The  Court  refused  to 
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order  it  to  be  taken  off  the  file. 
[Attomey-GeneralY,  Cradock]  466 
6.  A  demurrer  for  multifariousness, 
filed  by  one  of  the  defendants,  was 
allowed.  The  other  defendants  then 
pleaded  the  allowance  of  that  de- 
murrer.  The  plea  was  over-ruled. 

[Ibid.] 

See  Misjoinder. — Voluntary 
Sbttlbmbnt. 

PORTIONS. 
By  a  marriage  settlement  estates  were 
limited  in  strict  settlement  subject 
to  a  term  for  raising  15,000/.  for 
the  portions  of  all  the  children  of 
the  marriage  (except  an  eldest  or  only 
9on)j  and  to  be  vested  and  paid  at 
such  times  as  the  husband  should 
appoint,  and,  in  default  of  appoint- 
ment, to  vest  at  21,  but  not  to  be 
paid  till  after  the  husbaud's  death : 
provided  that  if  any  son  should  be- 
come an  eldest  or  only  son  before 
the  time  appointed  for  payment  of 
his  portion,  then  and  in  default  of 
any  such  appointment,  his  share 
should  go  to  the  other  children. 
There  was  issue  of  the  marriage 
two  sons  and  three  daughters.  The 
eldest  son  attained  21,  and,  together 
with  his  father,  suffered  a  recovery 
of  the  estates  to  the  use  of  the  father 
for  life,  remainder  to  himself  in  fee. 
After  all  the  younger  children  had 
attained  21,  the  eldest  son  died  in- 
testate and  without  issue,  where- 
upon the  reversion  in  fee  of  the 
estates  descended  to  the  other  son. 
Afterwards  the  father  appointed  the 
15,000/.  amongst  that  son  and  the 
three  daughters,  and  directed  that 
the  shares  should  vest  immediately, 
but  should  not  be  paid  till  after  his 
death.   The  second  son  died  before 
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the  father.   Held  that  the  share  of 
the  15,000/.  appointed  to  him  did 
not  go  over  to  his  sisters,  but  be- 
longed to  his  estate.    [Spencer  v. 
Spencer]  -  --  --  --  -87 

See  Vesting. 

POWER. 

1.  A  power  was  required  to  be  exer« 
cised  by  a  writing  under  the  hand 
and  seal  of  the  donee,  attested  by 
two  witnesses,  or  by  will  signed, 
sealed  and  executed  in  the  presence 
of  and  attested  by  three  witnesses : 
Held  that  a  wiU  under  the  hand  and 
seal  of  the  donee,  but  attested  by 
two  witnesses  only,  was  not  a  good 
execution  of  the  power.  [Bainbridge 
V.  Smith]  86 

2.  Testator  gave,  to  trustees,  a  sum  of 
three  per  cents.,  in  trust  for  his 
daughter  for  life,  and,  after  her 
decease,  in  trust  for  such  persons 
and  for  such  purposes  as  she  should, 
either  by  deed,  or  byherwillsigpied 
and  published  by  her  in  the  presence 
of  and  attested  by  two  witnesses 
appoint,  and,  in  default  of  appoint- 
ment, in  trust  for  her  children ;  but, 
if  she  should  leave  no  child,  then  in 
trust  for  the  testator's  other  daugh- 
ters and  their  children.  The  daugh- 
ter, by  her  will,  which  was  expres-, 
sed  to  be  signed  and  sealed  only, 
but  which  was  attested  by  three 
witnesses,  gave  several  pecuniary 
legacies,  and  directed  them  to  be 
paid  out  of  the  monies  invested  tit 
her  name  in  the  four  per  cent.  Govern^ 
ment  securities.  The  daughter  died 
unmarried.  She  had  no  four  per 
cents,  standing  in  her  name,  nor 
was  there  any  property  to  satisfy 
the  legacies,  except  the  three  per 
cents,  standing  in  the  names  of  the 
trustees  of  her  father's  will.  Held 
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that  the  power  was  not  confined  to 
the  daughter's  children,  but  was 
general ;  and  that  her  will  was  a  due 
execution  of  it.     [Mackmley  v. 

Suan]  561 

See  Chabob  of  Debts. — Femb 
CoTBBTB,  1. — Will,  10. 

POWER  OF  MASTER  TO 
EXAMINE  WITNESSES. 
If  a  reference  as  to  title  is  made  on 
motion,  the  Master,  under  Lord 
Lyndhurst's  61st  order,  has  the 
same  power  to  examine  witnesses, 
as  he  would  have  had  if  the  refer- 
ence had  been  made  by  decree. 
[Woodroffe  v.  TUierton]    -  -  238 

POWER  OF  SALE. 
See  Tbust  fob  Sale. 

POWER  TO  APPOINT  NEW 

TRUSTEES. 
By  a  settlement  in  the  Scotch  form, 
estates  were  vested  in  two  trustees, 
and  each  of  them  was  empowered  to 
nominate  another  person  to  succeed 
him  in  the  trusts  after  his  death. — 
One  only  of  the  trustees  accepted 
the  trusts,  and,  he  by  his  will,  ap- 
pointed three  persons  to  succeed 
him.  Held  that  the  appointment 
was  good.  [Sands  v.  Nugee]  -  130 

See  Tbustee,  1. 

PRACTICE. 

1.  Under  the  16th  amended  order, 
the  plaintiff  need  not  serve  a  sub- 
poena to  rejoin  within  three  weeks 
from  the  date  of  his  undertaking  to 
speed,  unless  he  requires  a  commis- 
sion to  examine  witnesses.  [Daniell 
V.  Attsten]    -   --   --  --19 

2.  The  serjeant-at-arms,  after  taking 
the  defendant,  suffered  him  to 
escape :  a  second  order  for  the  ser- 
jeant-at-arms was  made.  [Morris 
y.  Smith]  33 

3.  An  affidavit  of  service  of  notice  of 


a  motion  or  of  a  petition,  must  be 
made,  at  the  latest,  before  the  rising 
of  the  Court  on  the  day* on  which 
the  application  is  made.  [Lord 
MilUaum  v.  Stuart]    -   -   -   -  34 

4.  After  a  plea  allowed  and  replied  to, 
the  plaintiff  moved  to  withdraw  the 
replication  and  amend  the  bill,  with 
a  view  to  vary  the  case  originally 
made.  Motion  refused.  [Bamett 
V.  Grafton]  72 

5.  Pending  a  notice  of  motion  for  sd 
injunction  to  stay  an  action,  the 
plaintiff  amended  his  bill  under  sn 
order  obtained  as  of  course.  Held 
that  he  had  waived  the  prior  notice. 
[Martin  \.  Fust]     -   -   -   .  199 

6.  Course  of  proceeding  to  take  a  bill 
pro  confesso  against  a  corporation. 
[Brickfoood  V.  Harvey]  -  -   -  201 

7.  Where  a  plaintiff  has  failed  to  com- 
ply with  an  undertaking  to  speed 
given  under  the  16th  order,  the 
Court  will  not  relieve  him  from  the 
consequences,  imless  the  failure  was 
caused  by  some  inevitable  acci- 
dent.   [Whalley  v.  Pepper]   -  203 

8.  Two  of  the  defendants  had  answer- 
ed the  bill;  but  the  other  defen- 
dants had  not  answered.  After  the 
answer  of  the  two  first  defendants 
was  filed,  they  served  a  notice  of 
motion  to  dismiss.  On  the  next  day, 
the  plaintiff  obtained,  as  of  course, 
and  served  an  order  to  amend. 
Held  that,  under  the  26th  order  of 
1833,  the  order  to  amend  was  regu- 
larly obtained,  and  therefore  the 
motion  to  dismiss  was  refused.  [At- 
torney-General V.  Kemp]   -   -  208 

9.  The  Court  will  not  enlarge  the  time 
for  obtaining  the  Master's  report  on 
exceptions  to  an  answer  in  an  in- 
junction cause,  except  under  special 
circumstances,  such  as  the  illness  of 
the  Master  to  whom  the  exceptions 
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are  referred.  [Davenport  v.  Whit- 
mare]  261 

10.  The  plaintiff  obtained  the  com- 
mon injunction  on  the  Master  re- 
porting the  answer  iusafficient.  He 
then  obtained  an  order  to  amend 
without  prejudice  to  the  injunction, 
and  for  defendant  to  answer  the 
amendments  and  exceptions  at  the 
same  time.  Afterwards  he  obtained 
an  order  to  extend  the  injunction  to 
stay  triaL  Held  that  that  order 
was  regular,  although  the  plaintiff 
had  amended  his  bill  after  obtain- 
ing the  common  injunction.  [Simes 
r.Duf]  270 

11.  Where  a  sole  plaintiff  dies,  the 
defendant  cannot  move  that  his 
personal  representatives  may  revive 
within  a  g^iven  time,  or  that  the  bill 
may  be  dismissed.  [Canham  v. 
Vincent]  277 

12.  An  order  was  made  under  11  Geo. 
4,  and  1  Will.  4,  c.  96,  s.  3,  direct- 
ing a  defendant,  who  had  absconded, 
to  appear  to  the  bill.  The  defen- 
dant's only  residence  in  England 
was  at  a  hotel,  where  he  remained 
two  days,  and  then  sailed  for  Ja- 
maica. Held  that  the  order  ought 
to  be  published  in  the  church  of  the 
parish  in  which  the  hotel  was  situ- 
ate: that  being  the  parish  where 
the  defendant  made  his  usual  abode 
within  30  days  next  before  his  ab- 
senting.  [Grant  v.  Hibbert]  -  320 

18.  After  the  12  days  allowed  for  de- 
murring, had  expired,  the  defendant 
referred  the  bill  for  scandal  and  im- 
pertinence. The  Master  reported 
in  the  affirmative ;  and,  seven  days 
afterwards,  the  defendant  demurred 
to  the  bill.  Held  that  the  demurrer 
Vol.  VIII. 


was  regularly  filed.  [Nedl/y  v. 
Nedby]  334 

14.  A  defendant  who  was  in  contempt 
for  want  of  answer,  filed  hb  answer, 
obtained  an  order  to  clear  his  con- 
tempt, and  paid  the  costs.  The 
answer  was  insufficient.  Held  that 
the  contempt  was  not  cleared. 
[Taykr  Y.Salman]  ....  449 

15.  A  plea  purported  to  be  the  joint 
and  several  plea  of  several  defen- 
dants, but  was  sworn  to  by  some  of 
them  only.  The  Court  refused  to 
order  it  to  be  taken  off  the  file. 
[Attamey^General  v.  Cradock]  466 

16.  The  plaintiff  served  the  defendant, 
who  was  in  custody  for  want  of  ap- 
pearance, with  notice  to  enter  her 
appearance  within  14  days,  and  on 
her  not  having  done  so,  he  moved 
that  the  junior  six  clerk  might  be 
directed  to  enter  an  appearance  for 
her.  In  the  meantime,  however, 
she  had  been  discharged  because 
the  plaintiff  had  not  brought  her  to 
the  bar  of  the  court,  within  30  days 
from  the  time  of  her  being  in  cus- 
tody. Held  that,  as  the  defendant 
was  no  longer  in  custody,  the  Court 
had  no  authority  to  make  the  order, 
[WUUama  Y.Jones]  -  -  -  -  471 

17.  Where  a  motion  is  to  be  made  by 
leave  of  the  Court,  the  notice  ought 
to  mention  that  it  is  to  be  so  made, 
otherwise  the  defendant  may  dis- 
regard it.    [Hill  V.  Rimett]   -  632 

See  Affidavit. — Bankrupt,  4. — 
Defendant.  —  Insufficiency. — 
Injunction,  12.— New  Orders, 
1.  3.  8.— Plea  and  Pleading,  1. 
— Pro  Confesso,  2.— Revivor. — 
Waiver  of  Reference.— Waste. 
— Witness. 

Y  Y 
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REVIVOR. 

Where  a  sole  plaintiff  dies,  the  defen- 
dant cannot  move  that  his  personal 
representatives  may  revive  within  a 
given  time,  or  that  the  bill  may  be 
dismissed.    [Canham  v.  Vincent] 

277 

REVOCATION. 

1.  Testator  directed  his  executors  to 
pay  an  annuity  to  lus  sister 

the  wife  of  Francis  Betley,  or  to 
such  persons  as  the  said  Elizabeth 
Betley  should  appoint,  to  the  intent 
that  tiie  same  might  be  for  the  sepa- 
rate use  of  the  said  E.  Betley,  and 
the  receipt  of  the  said  to  be 

a  sufficient  discharge. 

The  testator,  after  executing  his 
will,  drew  his  pen  through  his  sis- 
ter's name  in  those  places  where 
blanks  are  left.  Held  that  the  be- 
quest was  not  revoked.  [Martins 
y.  Gardiner]  73 

2.  A.,  having  the  legal  estate  in  lease- 
holds, and  being  beneficially  en- 
titled to  one-third  part  of  them,  in 
right  of  his  late  wife,  and  being 
entitled,  under  the  will  of  B.  (whose 
executor  he  was)  to  another  third 
for  his  life,  with  remainder  to  his 
children  as  he  should  appoint,  with 
remainder  to  them  absolutely;  by 
his  will,  gave  one-third  to  one  of  his 
daughters  for  life,  with  remainder 
to  her  children,  and  the  other  third, 
to  another  daughter  for  life,  with 
remainder  to  her  children.  A.  af- 
terwards joined  with  the  other 
tenant  in  common  in  a  deed  of 
partition,  by  which  they  assigned 
the  leaseholds,  in  trust,  as  to  one 
portion,  for  A.  his  executors  &c.  as 


admimstratar  of  his  late  wife ;  as  to 
another  portion,  in  trust  for  A.  his 
executors  &c.  as  executor  of  B.,  and, 
as  to  the  remainder,  in  trust  for  the 
other  tenant  in  common.  Held  that 
the  deed  was  not  a  revocation  of  the 
will.   [Woodhouse  v.  OkUl]   -  115 

SCANDAL. 
See  Dkbmubrbr,  3. 

SEPARATE  USE. 

1.  An  annuity  was  assigned  to  tm^ 
tees,  in  trust  to  pay  the  same  to 
such  persons  as  Lady  Barry  more 
should,  by  any  writing  signed  by 
her,  notwithstanding  her  coverture, 
appoint,  but  so  as  not  to  deprive 
herself  of  the  benefit  thereof  by  sale 
or  other  anticipation ;  and,  for  want 
of  such  appointment,  in  trust  to  pay 
the  same  to  Lady  Barrymore,  for 
her  separate  use.  Held  that  Lady 
Barrymore  had,  not  only,  a  limited 
power  of  appointment,  but  also,  un- 
der the  latter  part  of  the  clause,  the 
general,  uncontrolled  dominion  over 
the  annuity.  [Barrymore  y,  EOis]  1 

2.  By  the  settlement  on  the  marriage 
of  Maria  S.  with  Moses  L.,  her 
father  limited  a  term  of  years  in  his 
estate,  to  a  trustee,  in  trust  during 
her  Ufe  to  raise,  yearly,  200  Ly  and 
to  pay  the  same,  after  the  solemni- 
zation of  the  marriage,  to  such  per- 
sons as  she,  notwithstanding  her 
coverture,  should  appoint,  and^  in 
default  of  appointment,  into  her 
hands,  for  her  separate  use,  without 
the  same  being  subject  to  the  debts 
&c.  of  Moses  L.,  and  her  receipts, 
notwithstanding  her  coverture,  to 
be  good  discharges.    Held  that, 
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and  obtained  an  order  to  clear  his 
contempt,  and  paid  the  costs.  The 
answer  was  excepted  to,  and  the 
defendant  submitted  to  the  excep- 
tions, whereupon  a  sequestration 
issued,  and  afterwards  the  bill  was 
ordered  to  be  taken  pro  confesio. 
Before  that  order  was  drawn  up 
and  served,  the  defendant  answered 
the  exceptions.  The  answer  was 
taken  off  the  file.  [TayUn'  t.  Sal- 
nwn\  460 

PUBLICATION, 
i&c  Appointment,  2. 

PURCHASER. 

See  Assets. — Costs,  1. — Debtor  and 
Creditor,  5. — Notice.  —  Vendor 
AND  Purchaser. 

RECEIVER. 

On  the  marriage  of  Sir  N.  and  Lady  G. 
two  settlements  were  executed:  by 
one,  a  sum  of  stock  and  estates  in  W., 
the  lady's  property,  were  conveyed  to 
trustees  in  trust  for  her  for  life,  with 
remainder  in  trust  for  the  children 
the  marriage,  and,  by  the  other, 
Sir  N.  granted,  out  of  his  estates,  a 
rent-charge  to  Lady  G.  for  life.  She, 
after  her  husband's  death,  fraudu- 
lently obtained  a  transfer  of  the 
stock,  and  sold  it  out ;  and,  afteiv 
wards,  she  assigned  her  life  interest 
in  the  estates  in  W.,  and  the  rent- 
charge,  to  A.,  for  valuable  consider- 
ation, but  with  notice  of  the  fraud. 
Held  that  the  rents  of  the  estates  in 
W.,  and  the  rentcharge,  were  liable 
to  be  applied  to  replace  the  stock ; 
and  a  receiver  of  them  was  granted 
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before  answer.  {WoodyattY.  Gresley] 

180 

See  Affidavit,  2. 

RELEASE. 

A.  bequeathed  to  B.  700/.,  part  of 
1,200  /.  which  B.  owed  him  on  bond. 

A.  afterwards,  revoked  the  bequest, 
but  made  an  indorsement  on  the 
bond,  by  which  he  forgave  B.  the 
700/.  A.'s  executors  brought  an 
action  against  B.  for  the  1,200/. 

B.  filed  a  bill  to  restrain  the  action, 
offering  to  pay  to  the  executors,  the 
balance  of  600/.— The  Court  refused 
the  injunction,  because  B.  had  given 
no  consideration  for  the  indorsement 
on  the  bond.  [Tuffnelly.  Caruiahle] 

69 

REMOTENESS. 

Testator  gave  30,000/.  unto  and 
amongst  the  children  of  his  daugh- 
ter who  should  be  living  at  the  time 
the  eldest  should  live  to  attain  the 
age  of  24  years,  and  the  issue  of  such 
of  them  as  might  be  then  dead,  to  be 
equally  divided  among  them,  per 
stirpes,  and  not  per  capita,  and  to 
be  paid  respectively  when  and  as 
they  should  attain  24,  but  without 
interest  in  the  meantime.  At  the 
testator's  death,  his  daughter  had 
three  children,  who  were  of  the  ages 
of  13,  12  and  9.  Held  that  the  tes- 
tator intended  that  such  only  of  his 
daughter's  children  should  take  as 
should  be  living  when  the  eldest  for 
the  time  being  should  attain  24, 
and  consequently,  that  the  bequest 
was  too  remote.    [Dodd  v.  Wake] 

616 
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REVIVOR. 

Where  a  sole  plaintiff  dies,  the  defen- 
dant cannot  move  that  his  personal 
representatives  may  revive  within  a 
given  time,  or  that  the  bill  may  be 
dismissed.    ICanham  v.  Vincent] 

277 

REVOCATION. 

1.  Testator  directed  his  executors  to 
pay  an  annuity  to  lus  sister 

the  wife  of  Francis  Betley,  or  to 
such  persons  as  the  said  Elizabeth 
Betley  should  appoint,  to  the  intent 
that  the  same  might  be  for  the  sepa- 
rate use  of  the  said  E.  Betley,  and 
the  receipt  of  the  said  to  be 

a  sufficient  discharge. 

The  testator,  after  executing  his 
will,  drew  his  pen  through  his  sis- 
ter's name  in  those  places  where 
blanks  are  left.  Held  that  the  be- 
quest was  not  revoked.  [Martins 
y.  Gardiner]     ------  73 

2.  A.,  having  the  legal  estate  in  lease- 
holds, and  being  beneficially  en- 
titled to  one-third  part  of  them,  in 
right  of  his  late  wife,  and  being 
entitled,  under  the  will  of  B.  (whose 
executor  he  was)  to  another  third 
for  his  life,  with  remainder  to  his 
children  as  he  should  appoint,  with 
remainder  to  them  absolutely;  by 
his  will,  gave  one-third  to  one  of  his 
daughters  for  life,  with  remainder 
to  her  children,  and  the  other  third, 
to  another  daughter  for  life,  with 
remainder  to  her  children.  A.  af- 
terwards joined  with  the  other 
tenant  in  common  in  a  deed  of 
partition,  by  which  they  assigned 
the  leaseholds,  in  trust,  as  to  one 
portion,  for  A.  his  executors  &c.  as 


admimMtratar  of  his  late  wife ;  as  to 
another  portion,  in  trust  for  A.  his 
executors  &c.  as  executor  of  B.,  and, 
as  to  the  remainder,  in  trust  for  the 
other  tenant  in  common.  H eld  that 
the  deed  was  not  a  revocation  of  the 
will.    [Woodkouie  v.  OkOl]   -  115 

SCANDAL. 
See  Dkbkubrbb,  3. 

SEPARATE  USE. 

1.  An  annuity  was  assigned  to  trus- 
tees, in  trust  to  pay  the  same  to 
such  persons  as  Lady  Barrymore 
should,  by  any  writing  signed  by 
her,  notwithstanding  her  coverture, 
appoint,  but  so  as  not  to  deprive 
herself  of  the  benefit  thereof  by  sale 
or  other  anticipation ;  and,  for  want 
of  such  appointment,  in  trust  to  pay 
the  same  to  Lady  Banymore,  for 
her  separate  use.  Held  that  Lady 
Barrymore  had,  not  only,  a  limited 
power  of  appointment,  but  also,  un- 
der the  latter  part  of  the  clause,  the 
general,  uncontrolled  dominion  over 
the  annuity.  [Barrymore  y,  EIUs]  1 

2.  By  the  settlement  on  the  marriage 
of  Maria  S.  with  Moses  L.,  her 
father  limited  a  term  of  years  in  his 
estate,  to  a  trustee,  in  trust  during 
her  Ufe  to  raise,  yearly,  200  i.,  and 
to  pay  the  same,  after  the  solemni- 
zation of  the  marriage,  to  auch  per- 
sons as  she,  notwithstanding  her 
coverture,  should  appoint,  and,  in 
default  of  appointment,  into  her 
hands,  for  her  separate  use,  without 
the  same  being  subject  to  the  debts 
&c.  of  Moses  L.,  and  her  receipts, 
notwithstanding  her  coverture,  to 
be  good  discharges.    Held  that, 
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though  the  lady  was  entitled  to  the 
annuity  for  her  lite,  yet  that  the 
trust  for  her  separate  use,  determined 
on  the  death  of  Moses  L.  [Brad- 
ley  V.  Hughes]     .....  149 

See  Alimony. — Will,  10. 

SETTLEMENT. 

1.  By  a  marriage  settlement  estates 
were  limited  in  strict  settlement, 
subject  to  a  term  for  raising  15,000  /. 
for  the  portions  of  all  the  children 
of  the  marriage  {except  an  eldest  or 
onfy  son),  and  to  be  vested  and  paid 
at  such  times  as  the  husband  should 
appoint,  and,  in  default  of  appoint- 
ment, to  vest  at  21,  but  not  to  be 
paid  till  after  the  husband's  death : 
provided  that  if  any  son  should 
become  an  eldest  or  only  son  before 
the  time  appointed  for  payment  of 
his  portion,  then  and  in  default  of 
any  such  appointment,  his  share 
should  go  to  the  other  children. 
There  was  issue  of  the  marriage 
two  sons  and  three  daughters.  The 
eldest  son  attained  21,  and,  together 
with  his  father,  suffered  a  recovery 
of  the  estates  to  the  use  of  the  father 
for  life,  remainder  to  himself  in  fee. 
After  all  the  younger  children  had 
attained  21,  the  eldest  son  died 
intestate  and  without  issue,  where- 
upon the  reversion  in  fee  of  the 
estates  descended  to  the  other  son. 
Afterwards  the  father  appointed  the 
15,000/.  amongst  that  son  and  the 
three  daughters,  and  directed  that 
the  shares  should  vest  immediately, 
but  should  not  be  paid  till  after  his 
death.  The  second  son  died  before 
the  father.  Held  that  the  share  of 
the  15,000/.  appointed  to  him,  did 
not  go  over  to  his  sisters,  but  be- 
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longed  to  his  estate.    \Spencer  v. 

Spencer]  87 

2.  A.,  a  domiciled  Englishman,  mar- 
ried a  lady  at  the  Mauritius,  where 
the  French  law  was  in  force.  By 
their  settlement  (which  was  in  the 
French  language  and  form),  they 
declared  that  they  intended  to  mar- 
ry according  to  the  laws  of  Eng- 
land, the  benefit  of  which  they 
reserved  to  themselves  the  power  of 
claiming :  and  it  was  stipulated  that 
A.  should  invest  in  certain  securi- 
ties 4,000/.  (the  property  of  the  lady 
which  he  acknowledged  he  had  re- 
ceived from  her),  and  that  she 
should  receive  the  income,  on  her 
sole  receipts,  for  her  maintenance 
and  personal  wants,  and  that,  on 
her  dying  in  A.'s  lifetime  without 
leaving  issue  by  him,  the  capital 
should  belong  to  him:  and,  if  A. 
did  not  invest  the  4,000/.  in  his 
lifetime,  she  was  to  be  at  liberty  to 
take  it  out  of  his  assets  on  his 
death.  A.  died  intestate  in  his 
wife's  lifetime.  He  never  received 
the  4,000  /.,  nor  invested  a  sum  to 
that  amount.  Held  that  his  widow 
was  entitled  to  be  paid  the  4,000  /. 
out  of  his  assets,  and  also  to  receive 
her  distributive  share  of  the  residue. 
[Lang  v.  Lang]  ....  -  451 

SOLICITOR. 

A  defendant  was  decreed  to  deliver  up 
certain  deeds  to  the  plaintiff.  The 
deeds  were  in  the  possession  of  the 
defendant's  solicitor,  who  claimed 
a  lien  on  them  for  costs;  but  the 
Court,  on  motion,  ordered  him  to 
deliver  them  up,  and  to  pay  the 
costs  of  the  motion.  [Bell  v.  Taylor] 

216 

See  Agent. — Taxatiow. 
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SOLICITOR  AND  CLIENT. 

1.  A.,  a  solicitor,  had  been  employed 
by  B.,  to  negotiate  and  conclude  an 
agpreement  on  ber  behalf.  Disputes 
then  arose  between  them  as  to  A. 's 
bills  of  costs,  which  B.  procured  to 
be  taxed,  and  reduced.  A  suit  was 
subsequently  commenced  by  C. 
against  B.,  the  object  of  which  was 
to  set  aside  the  agreement,  and  in 
which  A.  and  D.,  who  had  lately 
become  his  partner,  were  solicitors 
for  C.  The  Court  restrained  A.  and 
B.  from  acting  as  the  solicitors  of  C. 
in  the  suit,  and  restrained  A.  from 
communicating  to  C.  any  informa- 
tion relating  to  the  agreement,  that 
had  come  to  his  knowledge,  confi- 
dentially, as  the  solicitor  of  B. 
[Domes  v.  Claugh]   -   -  -  -  262 

2.  A  solicitor  for  the  plaintiff  in  a  suit 
refused  to  proceed  with  it  on  his 
client  declining  to  pay  him  the  costs 
then  incurred  in  the  suit,  and  also 
the  costs  of  an  action  at  law  in 
which  he  had  acted  as  attorney  for 
the  client.  Held  that  the  solicitor 
was  not  justified  in  demanding  the 
costs  of  the  action,  as  well  as  the 
costs  of  the  suit,  and  consequently 
that  he  had  discharged  himself,  and 
he  was  ordered  to  deliver  up  the 
papers  in  the  cause  to  the  client's 
new  solicitor,  who  was  to  hold  them 
subject  to  the  lien  of  the  former 
solicitor,  and  to  return  them  after 
the  hearing  of  the  cause.  [Hesfop 
V.  Metcalfe]  622 

SPECIFIC  LEGACY. 
See  Will,  8. 

STATUTES. 
3  &  4  W.  &  M.  c.  14,  and  47  G.  3, 
r.  74,  sess.  2.  | 
See  Assets.  t 


62  Geo.  3,  c.  101. 

SeeCuAmTYy  2. — Jurisdictiok,  L 

59  Geo.  8,  c.  12. 

See  Charitt,  1.  8. 

6  Geo.  4,  c.  16,  s.  127. 

See  Construction,  18. 

11  Geo.  4,  and  1  Will.  4,  c.  36,  s,  3, 

See  Construction,  14. 

11  Geo.  4,  and  1  Will.  4,  c.  47. 
See  Infant  Heir,  1. 

11  Geo.  4,  and  1  WilL  4,  c.  6o. 
See  Trustee.  —  Trustees  u» 
Mortgagees. 

3  &  4  >ViU.  4,  c.  42. 
See  Annuity,  4. 

3  &  4  Will.  4,  c.  94,  s.  27. 
See  CoNOTRUCTiON,  19. 

1  &  2  Vict.  c.  69,  s.  8. 
See  Construction,  20. 

STATUTE  OF  LIMITATIONS. 

1.  The  joint  owners  of  plantations  ixr 
Java,  which  they  worked  in  co- 
partnership, kept  an  account  with 
certain  merchants  and  agents  at 
Bombay,  to  whom  they  became 
largely  indebted  in  respect  of  mo- 
nies advanced  and  paid  for  their 
use.  Held  that  the  account  was 
not  a  mercantile  account  within 
the  meaning  of  the  exception  in 
the  Statute  of  Limitations.  [Forbes 
T.  Skehan]      ------  335 

2.  A  plea  of  the  Statutes  of  Limita- 
tions of  21  Jas.  I,  and  9  Geo.  4,  is 
not  double      -----  [Ibid.] 

3.  Averments  in  a  plea  of  the  Statute 
of  Limitations,  negativing  facts  that 
would  defeat  the  plea,  but  which 
are  not  stated  in  the  bill,  are  sur- 
plusage, but  do  not  vitiate  the  plea. 

[Ibid.] 
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4.  A  plea  of  the  Statute  of  Limitations 
need  not  negative  the  usual  general 
allegation  that  the  defendant  has,  in 
his  custody,  documents  relating  to 
the  matters  contained  in  the  bill. 

[Ibid.'] 

TAXATION. 

This  Court  has  jurisdiction  to  order  an 
agent's  bill  to  be  taxed,  on  the  appli- 
cation of  the  solicitor  who  employed 
him,  on  the  latter  paying  the  amount 
of  the  bill  into  Court.  [Jones  v. 
Boberts]  397 

TENANT  FOR  LIFE. 
See  Vendor  and  Purchaser,  4. 

TITLE. 

See  Costs,  1. — New  Orders,  6. 

TITLE-DEEDS. 
See  Vendor  and  Purchaser,  2, 

TRUST  FOR  SALE. 

An  agreement  by  trustees  of  a  will,  to 
grant  an  underlease  of  their  testa- 
tor's leasehold  property,  is,  primd 
Jaciey  inconsistent  with  a  trust  for 
sale  of  it.  There  may  be,  however, 
circumstances  to  justify  the  agree- 
ment ;  but  the  Court  cannot  enter 
into  the  consideration  of  those  cir- 
cumstances in  a  suit  for  specific  per- 
formance, between  the  trustees  and 
the  underlessee,  the  cesiids  que  trust 
not  being  parties  to  it.  [Evans  v. 

Jackson]  217 

See  Trustee,  2,  3. 

TRUSTEE. 

I.  Where  a  person  has  been  ordered, 
under  11th  Geo.  4,  and  1st  Will.  4, 
c.  60,  s.  8,  to  convey  trust  property 
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in  the  place  of  a  refusing  trustee, 
it  is  not  necessary  that  he  should 
execute  a  new  deed  reciting  the 
order,  but  he  may  execute  the  deed 
tendered  to  the  trustee,  and  it 
should  be  expressed  that  he  has 
executed  it  in  the  place  of  the 
trustee,  in  pursuance  of  the  order. 
[Ex parte  Foley]     -   -   -   -  305 

2.  Testator  devised  his  estates,  sub- 
ject to  debts,  to  a  trustee  in  trust 
for  several  persons  in  succession, 
and  appointed  the  trustee  and  his 
widow  his  executor  and  executrix. 
Held  that  the  trustee  had  power  to 
mortgage  the  estates  to  secure 
money  which  he  had  borrowed  for 
the  purposes  of  the  will.  [B{Ul  v. 
Harris]  485 

8.  The  trustee,  under  a  power  of  sale 
in  the  will,  sold  part  of  the  estates, 
and  invested  the  proceeds  in  the 
purchase  of  another  estate,  which 
was  conveyed  to  him,  to  the  uses, 
upon  and  for  the  trusts,  &c.  of  the 
will.  Held  that  the  purchased  es- 
tate must  be  taken,  for  all  intents 
and  purposes,  as  if  it  had  been 
devised  by  the  will,  and,  conse- 
quently, that  the  trustee  had  the 
same  power  to  mortgage  it,  as  he 
had  to  mortgage  the  devised  estates. 

[Ibid] 

See  Foreclosure. — Breach  of 
Trust. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 

See  Breach  OF  Trust. — Injunction, 
8. 12. 

TRUSTEES  AND  MORTGAGEES. 

The  object  of  the  11  Geo.  4,  &  1  WiU. 
4,  c.  60,  was  to  provide  means  for 
conveying  the  legal  interest  only 
y  Y  4 
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in  property;  therefore  an  assign- 
ment of  a  mortgage  debt  by  a  cre- 
ditor is  not  within  the  Act,  nor  does 
the  Act  apply  to  conveyances  of 
land  out  of  the  Queen's  dominions. 
[Price  V.  Dewhurst]     -  -  -  617 

UNDERLEASE. 
Aq  agreement  by  trustees  of  a  will, 
to  grant  an  underlease  of  their  tes- 
tator's leasehold  property,  is,  primA 
ftMckf  inconsistent  with  a  trust  for 
sale  of  it.  There  may  be,  howeyer, 
circumstances  to  justify  the  agree- 
ment; but  the  Court  cannot  enter 
into  the  consideration  of  those 
circumstances  in  a  suit  for  specific 
performance,  between  the  trustees 
and  the  underlessee,  the  cestuU  que 
trust  not  being  parties  to  it.  [Evans 
T.  Jackson]  ------ 

UNDERTAKING  TO  SPEED. 
Where  a  plaintiff  has  failed  to  com- 
ply with  an  undertaking  to  speed 
given  under  the  IGth  order,  the 
Court  will  not  relieve  him  from  the 
consequences,  unless  the  failure  was 
caused  by  some  inevitable  accident. 
[Whallei/  V.  Pepper]     -   -   -  203 

USURY. 

A.  applied  to  B.  to  lend  him  400  /. 
on  mortgage  of  certain  leasehold 
houses,  but  B.  refused.  It  was  then 
agreed  that  A.,  in  consideration  of 
the  400 /L,  should  grant  to  B.  two 
annuities  of  21  /.  each,  for  40  years, 
to  be  issuing  out  of  the  houses. 
Held  that  the  transaction  was  usu- 
rious. [ChUUtiguJorth  v.  Chilling' 
tDorth]   -   --   --   --   -  404 

VENDOR  AND  PURCHASER. 
1.  Where  an  estate  has  been  sold 


under  a  decree,  and  the  Master 
reports  against  the  title,  the  pur- 
chaser is  entitled  to  be  paid,  out 
of  the  fund  in  the  cause,  his  costs 
of  and  consequent  upon  his  becom- 
ing purchaser,  and  of  investigating 
the  title.  [Attomey-Chneraly.  Cor- 
poration  of  Newark]  -   -   -  -  71 

2.  Where  title  deeds  are  in  the  hands 
of  persons  residing  in  difierent 
parts  of  the  country,  the  vendor 
must  bear  the  expense  of  thepvr- 
chaser  sending  a  clerk  to  com- 
pare tiie  abstract  with  the  deeds. 
[Hughes Y.Wynne]    -   -   -  -  85 

3.  Testator  devised  a  house  to  trus- 
tees, upon  trust  to  permit  his  son, 
at  any  time  within  three  months 
after  his  death,  to  become  the 
purchaser  thereof,  at  the  price  of 
4,000  /. ;  and  to  sell  and  convey  the 
same  to  his  son,  his  heirs,  &e.  Bat 
should  his  son  not  complete  such 
purchase  within  the  three  months, 
then  the  trustees  were,  within  12 
months  from  the  testator's  death, 
to  sell  the  house  by  auction.  The 
son,  within  two  months  from  his 
father's  death,  declared,  to  the  trus- 
tees, his  intention  to  purchase  the 
house  at  the  sum  mentioned.  But 
he  did  not  pay  any  part  of  the  pur- 
chase-money, nor  was  any  convey- 
ance executed  to  him  within  the 
three  months.  Held  that  he  could 
not  enforce  his  option.  [Dawson  v. 
Dawson]    -------  345 

4  A.,  when  tenant  for  life  only  of  an 
estate,  agreed  to  sell  the  fee  to  B. 
B.  devised  the  estate  to  C.  A., 
some  years  afterwards,  acquired  the 
fee,  and  conveyed  the  estate  to  B. 
Held  that  it  did  not  pass  by  B.'s 
will.    [Duchle  v.  Baines]  -   -  525 
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VESTING. 

Testator  gave  1,5002.  to  trustees  and 
directed  them  to  pay  the  interest  to 
his  son's  wife,  for  the  benefit  of  his 
son,  herself  and  children,  during  his 
son's  life,  and,  after  his  /K>n's  de- 
cease, the  1,500  /.  was  still  to  remain 
in  trust  for  the  benefit  of  the  wife 
and  children  for  her  life,  and,  at 
her  death,  to  be  divided  equally 
among  the  children,  if  they  should 
have  attained  21,  but  if  any  of  them 
were  minors,  their  shares  were  to 
be  held  in  trust  for  them  till  they 
were  21,  and  the  interest  was,  in 
the  meantime,  to  be  applied  for 
their  maintenance;  but  should 
his  son's  wife  marry  again,  the 
children  were  then  to  receive  their 
shares  as  they  attained  21.  Held 
that  the  wife  was  a  trustee  of  the 
interest  for  herself,  her  husband 
and  children,  and  that  the  shares  of 
the  children  in  the  principal,  did 
not  vest  in  them  until  they  attained 
21.   [Taylor  r.  Bacon]'  -  -  100 

VOLUNTARY  SETTLEMENT. 

1 .  By  a  voluntary  settlement,  a  husband 
and  wife,  assigned  all  the  property 
to  which  the  wife  then  was,  or 
which  she  or  her  husband  in  her 
right,  might  become  entitled  to,  in 
trust  for  the  wife  for  Kfe,  for  the 
husband  for  life,  and  for  the  chil- 
dren  of  the  wife  living  at  her  death, 
whether  begotten  by  her  present  o|^ 
any  future  husband.  The  Court  re- 
fused to  give  effect  to  the  settle^* 
ment. 

The  decision  in  Ems  v.  Nimmo, 
observed  upon.  [HoUoway  \.  Headr 
ington\  --824 


2.  A.  assigned  choses  tit  aetkn  and 
other  personal  chattels,  to  a  trustee, 
in  trust  for  himself  for  life,  and, 
after  his  death,  for  his  nephew  and 
niece.  Some  years  afterwards,  he, 
by  his  will,  b^ueathed  the  settled 
property  to  other  persons.  After 
his  death,  the  trustee  and  ce$lui  que 
trusts^  filed  a  bill  against  the  exe- 
cutors and  the  legatees,  praying  that 
the  deed  might  be  established,  that 
an  account  might  be  taken  of  A.'8 
personal  estate,  and  that  the  execu- 
tors might  deliver  over  the  residue 
to  the  trustee.  The  bill  was  dis- 
missed. But,  if  the  bill  had  been 
filed,  by  the  trustee  alone,  for  in- 
demnity against  conflicting  claims, 
or  by  Uie  cestui  que  truits  alone,  to 
have  the  benefit  of  the  deed,  the 
Court  would  have  granted  relief. 
Semble,   [Ward y.  Audland]  -  671 

VOLUNTEER. 
See  Rblbabb.— VoLUHTABY  Settlb- 

MBNT. 

WAIVER  OF  REFERENCE. 

Defendant  filed  an  affidavit  in  support 
of  a  motion.  The  plaintiff  filed  an 
affidavit  in  opposition,  which  the 
defendant  referred  for  impertinence, 
and  then  filedfurtheraffidavitsin  sup- 
portofhis  motion,  but  not  in  reply  to 
or  in  any  manner  noticing  any  of  the 
passages,  in  the  plaintiff's  affidavit, 
which  were  alleged  to  be  imperti- 
nent. Held  that  the  reference  was 
not  waived.    [Bicl^ord  v.  Skewet] 

206 

WASTE. 

An  injunction  to  restrain  the  pulling 
down  of  hoifees  granted  on  an  ex 
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parte  motion,  although  the  defen- 
dants had  appeared.  [Petlei/  v.  The 
Ecutem  Counties  Railway  Company] 

483 

WEST  INDIA  ESTATE. 

A  consignee  of  a  West  India  estate, 
appointed  by  the  Court,  is  not  en- 
titled, during  the  continuance  of  his 
office,  to  be  paid  the  balance  due 
to  him,  out  of  the  compensation- 
money  awarded  under  the  Act  for 
the  Abolition  of  Slavery,  [i^ar- 
quharson  v.  Balfour]    -   -   -  210 

WIDOW. 

1.  Where  an  intestate  leaves  a  widow, 
but  no  next  of  kin,  the  widow  is  not 
entitled  to  the  whole  of  his  personal 
estate,  but  one  moiety  belongs  to 
her,  and  the  other  to  the  Crown 
[Cave  V.  Roberts]    -   -   -   -  214 

2.  A.,  a  domiciled  Englishman,  mar- 
ried a  lady  at  the  Mauritius,  where 
the  French  law  was  in  force.  By 
their  settlement  (which  was  in  the 
Prench  language  and  form),  they 
declared  that  they  intended  to  mar- 
ry according  to  the  laws  of  England, 
the  benefit  of  which  they  reserved 
to  themselves  the  power  of  claiming : 
and  it  was  stipulated  that  A.  should 
invest  in  certain  securities  4,000/. 
(the  property  of  the  lady  which  he 
acknowledged  he  had  received  from 
her),  and  that  she  should  receive 
the  income,  on  her  sole  receipts,  for 
her  maintenance  and  personal  wants, 
and  that,  on  her  dyifig  in  A.'s  life- 
time without  leaving  issue  by  him, 
the  capital  .should  belong  to  him : 
and  if  A.  did  not  invest  the  4,000/. 

'  in  his  lifetime,  she  was  to  be  at 
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liberty  to  take  it  out  of  his  assets 
on  hi^  death.  A.  died  intestate  in 
his  wife's  lifetime.  He  never  re- 
ceived the  4,000/.,  nor  invested  a 
sum  to  that  amount.  Held  that  his 
widow  was  entitled  to  be  paid  the 
4,000  L  out  of  his  assets,  and  also  to 
receive  her  distributive  share  of  the 
residue.  [Lang  v.  Jjong']  -   -  451 

WILL. 

1.  Testator  devised  to  his  son  Joseph, 
for  life;  but  if  Joseph  should  die 
without  issue,  not  leaving  any  clul- 
dren,  then  he  directed  that  the 
lands  should  be  sold  and  the  pro- 
ceeds divided  amongst  his  three 
other  sons;  and  if  any  of  them 
should  die  before  Joseph,  then  that 
their  shares  should  be  divided 
amongst  their  children.  Held  that 
Joseph  took  an  estate  tail.  [Ma- 
chell  V.  Weeding]     -----  4 

2.  Testator  gave  all  his  real  and  per- 
sonal property  to  his  daughter  for 
her  separate  use  for  life :  at  her 
decease,  she  shall  be  at  liberty  to 
will  the  same  to  her  issue ;  but  iu 
case  of  her  dying  without  issue,  I 
wish  the  property  to  go  to  my  bro- 
ther and  sister,  for  their  lives.  In 
the  event  of  my  brother's  death 
prior  to  the  death  of  my  daughter, 
then  to  the  children  of  my  brother." 
Held  that  the  daughter  took  an 
estate  tail  in  the  realty,  and  an  ab- 
solute interest  in  the  personalty. 
[Simmons  v.  Sintmons]    -   -   -  22 

3.  Testator  bequeathed  a  fund  in  trust 
for  A.  for  life,  and,  after  her  death, 
in  trust  for  all  and  every  the  chil- 
dren of  B.  and  C.  who  should  attain 
21.  Held  that  all  the  children  of 
B.  and  C.  who  were  bom  before  the 
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eldest  child  attained  21,  though  af- 
ter A.'s  death,  would  he  entitled  to 
a  share  on  attaining  21.  [Clarke  v. 
Clarke]  69 

4.  Testator  directed  his  executors  to 
pay  an  annuity  to  his  sister 
the  wife  of  Francis  Betley,  or  to 
such  persons  as  the  said  Elizabeth 
Betley  should  appoint,  to  the  intent 
that  the  same  might  be  for  the  sepa- 
rate use  of  the  said  £.  Betley,  and 
the  receipt  of  the  said  to  be 

a  sufficient  discharge. 

The  testator,  after  executing  his 
will,  drew  his  pen  through  his  sis- 
ter's name  in  those  places  where 
blanks  are  left.  Held  that  the  be- 
quest was  not  revoked.  [Martins  v. 
Gardiner]  73 

6.  A.,  haying  the  legal  estate  in  lease- 
holds, and  being  beneficially  en- 
titled to  one-third  part  of  them,  in 
right  of  his  late  wife,  and  being  en- 
titled, under  the  will  of  B.  (whose 
executor  he  was)  to  another  third 
for  his  life,  with  remainder  to  his 
children  as  he  should  appoint,  with 
remainder  to  them  absolutely;  by 
his  will,  gave  one-third  to  one  of 
his  daughters  for  life,  with  remain- 
der to  her  children,  and  the  other 
third,  to  another  daughter  for  life, 
with  remainder  to  her  children.  A. 
afterwards  joined  with  the  other 
tenant  in  common  in  a  deed  of  par- 
tition, by  which  they  assigned  the 
leaseholds  in  trust,  as  to  one  portion, 
for  A.  his  executors  &c.  as  admini- 
strator of  his  late  wife ;  as  to  ano- 
ther portion,  in  trust  for  A.  his  exe- 
cutors, &c.  as  executor  of^,,  and,  as 
to  the  remainder,  in  trust  for  the 
other  tenant  in  common.  Held  that 


the  deed  was  not  a  revocation  of  the 
will.   [Woodhousey.  OkUl]   -  115 

6.  A  testator  bequeathed  the  residue 
of  his  personal  estate,  to  his  widow, 
in  trust  to  apply  the  interest  and 
proceeds  for  her  own  use,  and,  after 
her  decease,  he  gave  what  should  be 
remaining  of  such  residuary  monies, 
unto  and  equally  among  all  the 
daughters  of  T.  D.  and  their  isaue, 
with  benefit  of  survivorship  and  ac- 
cruer. T.  D.  had  three  daughters 
living  at  the  testator's  death.  One 
of  them  died  without  issue  in  the 
lifetime  of  the  testator's  widow. 
The  two  others  survived  the  widow, 
and  had  issue  living  at  her  death. 
Held  that  the  two  surviving  daugh- 
ters were  entitled  to  the  whole  of 
the  residue,  absolutely.  [Qibbs  v. 
Tait]  182 

7.  Testator  gave  all  the  residue  of  his 
effects,  to  be  equally  divided  be- 
tween his  two  daughters  and  their 
husbands  and  families.  The  Court 
rejected  the  words,  ^  husbands  and 
families,'  and  held  that  the  two 
daughters  took  the  residue  equally 
and  absolutely.  [Bohmson  v.  Wad- 
delaw]    .   -  -  •  184 

8.  Testator  bequeathed  2,042/.  in  the 
5  /.  per  cent.  Bank  Long  Annuities 
for  80  years,  which  he  had  pur- 
chased. It  appeared  that  he  had 
bought  106  /.  annuities  for  terms  of 
years  ending  January  1860,  ibr 
2,042/.  Held  that  the  106/.  annu- 
ities passed.  [Attamej^General  v. 
George]  188 

9.  Testator  devised  all  his  property  to 
his  wife,  her  heirs,  &c.  for  all  his 
estate  and  interest  therein,  for  her 
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own  abeoliite  use  and  bencAt,  and  to  ' 
be  disposed  of  by  ber  by  deed  or  will 
as  she  might  think  fit.    Held  that  a  i 
freehold  estate  in  fee,  of  which  the 
testator  was  a  trustee,  passed  by  the 
derise.   [^r  parte  Shaw]     -  159 

10.  Testatrix  gave  a  snm  of  stoek,  to 
trustees,  lor  the  separate  use  of  her  | 
daughter  fbr  life,  and,  after  her 
death,  in  trust  for  her  executors 
or  administrators,  for  their  own 
use  and  benefit  absolutely.  The 
daughter,  who  was  married,  but 
liyed  separate  from  her  husband, 
made  a  will  by  which  she  appointed 
the  stock  to  A.  and  B.,  her  execu- 
tors, in  trust,  subject  to  the  pay- 
ment of  her  debts,  &c.,  for  her  ne- 
phews and  nieces.  The  will  was 
not  proved,  but  the  husband  took 
out  administration  to  his  wife. ' 
Held  that  the  wife  had  no  power 
to  dispose  of  the  stock,  and  that  the 
husband  was  entitled  to  it.  \WaUis 
V.  Taylor]  241 

11.  In  and  before  1805,  A.  and  his 
wife,  who  were  British-bom  sub- 
jects, were  domiciled,  in  the  Danish 
island  of  St.  Croix.  In  1805  they 
came  to  England,  and  were  domi- 
ciled there  at  their  deaths.  In  1807 
they  made  a  joint  will,  by  which 
they  bequeathed  a  sum  belonging  to 
them  jointly,  and  which  was  in- 
vested on  a  mortgage  in  St.  Croix, 
amongst  their  children  and  grand- 
children, and  appointed  their  son 
and  the  husband  of  one  of  their ' 
deceased  daughters  (both  of  whom 
were  Danish  subjects,  domiciled  in 
St.  Croix),  their  executors.  In 
1814,  A.  made  a  separate  will,  by 
which  he  gave  the  mortgage-money 
to  his  wife.    A.  died  in  1819.    In  , 


1892,  the  wife  made  a  separate  will, 
by  which  the  gave  the  money  to 
two  of  her  daughters.  She  died  in 
the  same  year.  •  The  separate  wills 
were  proved  in  the  Prerogative 
Court  of  Canterbury.  Afterwardi, 
the  joint  will  was  proved,  in  8t 
Croix,  by  the  executors  named  b 
it.  Held  that  the  legatees  under 
the  wife's  separate  will,  and  not 
the  legatees  under  the  jcnnt  will, 
were  entitled  to  the  morl^acv- 
money.  [Price  v.  Dewkurti]  279 
12.  If  a  British  subject  domiciled  m 
a  foreign  country,  by  his  will  ap- 
points A.  his  executor,  but  makes 
a  disposition  of  his  personal  pro- 
perty which,  though  valid  by  the 
laws  of  England,  is  invalid  by  the 
laws  of  that  foreign  country,  the 
Court  of  Chancery  is  at  liberty, 
notwithstanding  probate  may  have 
been  granted  to  A.  in  this  country, 
to  hold  that  the  will  has  no  opera- 
tion beyond  appointing  A.  the  exe- 
cutor.  [Thomian  v,  CurUng]  310 

Id.  Testator  bequeathed  his  real  and 
personal  estate  to  trustees,  in  trust 
to  pay  an  annuity  to  his  wife,  and 
to  raise  and  pay  to  each  of  his 
children  2,000/.  on  their  attain- 
ing 21,  and  to  accumulate  the  sur- 
plus income  of  the  trust  property 
during  the  life  of  his  wife,  and,  after 
her  death,  to  sell  the  property  and 
divide  the  proceeds  amongst  his 
children  on  their  attaining  21 :  and 
in  case  all  his  children  should  die 
in  the  lifetime  of  his  wife,  or  under 
21,  and  without  leaving  issue,  then, 
after  his  wife's  death,  to  sell  the 
trust  property  and  divide  the  pro- 
ceeds amongst  certain  other  persons. 
Held  that  ^*  or  "  ought  to  be  read  as 
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^andy^  and  that  the  children,  hav- 
ing attained- 21,  were  absolutely  en- 
titled to  the  property,  though  their 
mother  was  living.   \Miles  v.  Dyer] 

390 

14.  Testator  gave  his  residuary  estate 
to  trustees,  in  trust  for  his  wife  for 
life,  and,  after  her  death,  to  divide 
it  amongst  all  his  children  who 
might  be  then  living;  the  shares  of 
such  of  them  as  should  then  have 
attained  21,  to  be  paid  to  them  with- 
in three  months  after  his  wife's 
death,  and  the  shares  of  the  others 
on  their  attaining  21,  or  to  the  sur- 
vivors of  them  in  case  of  the  death 
of  any  of  them  in  his  wife's  lifetime, 
and  without  leaving  issue.  Provided 
that  if  any  of  his  children  who 
should  die  in  his  wife's  lifetime, 
should  have  left  issue,  such  issue 
should  have  their  parent's  share. 
The  testator's  wife  survived  him. 
One  of  his  children  who  was  living 
at  the  date  of  his  will,  died  in  his 
lifetime  leaving  issue.  Held  that 
the  issue  were  entitled  to  a  share  of 
the  residue.    {Sndth  v.  Smith]  863 

15.  Testator  bequeathed  his  residue 
to  trustees,  in  trust  for  all  his  chil- 
dren living  at  the  decease  of  his 
wife,  as  tenants  in  common  ;  and  if 
any  such  children  should  die  before 
his  wife,  and  should  leave  issue, 
then  the  children  of  such  his  son 
or  daughter  should  be  entitled  to 
the  portion  of  such  his  son  or  daugh- 
ter who  might  be  deceased  before 
the  decease  of  his  wife ;  provided,  that 
until  the  portions  thereby  provided 
for  any  of  the  said  children  ofhis  said 
sons  or  daughters  who  might  have 
died  before  their  mother,  should  be- 
come vested,  it  should  be  lawful  for 


his  trustees  to  apply  the  interest  of 
the  portion  to  which  any  such  child 
might  be  entitled  in  expectancy,  for 
the  maintenance  of  such  child.  The 
testator,  at  the  date  of  his  will,  had 
four  sons  and  one  daughter,  and  he 
had  had  another  daughter  who  was 
then  dead,  leaving  children  who 
survived  the  testator.  Held  that 
those  children  were  entitled  to  a 
share  of  the  residue.  [^GUes  v.  Oile$\ 

860 

16.  Testator  gave  7,000  i.  in  trust  for 
his  sister  for  life,  and  after  her  de- 
cease, for  her  husband  for  life,  and 
after  his  decease  for  his  nephew  and 
nieces,  the  children  of  his  sister 
who  should  be  then  living.  The 
husband  died  leaving  five  children 
by  his  wife ;  then  one  of  the  chil- 
dren died,  and,  afterwards,  the  wife. 
Held  that  the  deceased  child  took  a 
vested  interest  in  one-fifth  of  the 
fund.    [Archer  v.  Jegon]  -  -  446 

17.  Testatrix  gave  to  her  executors, 
such  a  sum  of  money  as,  at  her  de- 
cease, would  purchase  2,600  /.  three 
per  cents.,  and  directed  them  to  in- 
vest it  in  their  names,  and  to  pay 
the  dividends  to  A.  for  life.  She 
then  gave  several  pecuniary  lega- 
cies, and  directed  all  the  above- 
mentioned  legacies  to  be  paid  with- 
in three  months  after  her  death. 
The  executors  were  unable  to  get  in 
the  assets  until  four  years  after  the 
testatrix's  death,  at  which  time  the 
three  per  cents,  had  risen.  Held 
that  the  direction  for  payment  of 
the  legacies  did  not  apply  to  the 
first  bequest )  but  that  A.  was  enti- 
tled to  have  the  full  sum  of  2,500  /. 
stock  purchased,  and  to  be  paid  the 
amount  of  the  dividends  from  the 
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testatrix's  death.  [  Owden  t.  Camp- 
bell]  651 

See  AoBEEMEicT. — Annuity.  —  Ap- 
pointment, 2. — Dbbtb  charged 
ON  Real  Estate. — PRBsrMPnoN 
OF  Death.  —  Power, — Rbxotb- 
NBSS. — ^Vbstino. 
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WITNESS. 
A  witness  who  has  been  examined  be- 
fore the  hearing,  may  be  examined 
before  the  Master  far  the  other  side, 
without  the  leave  of  the  Court. 
[Metford  t.  Peters]  -  -  -  .  630 
See  Etidenge. 
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Memorandum. 

The  decision  in  Milhanke  v.  Steventty  reported  ante,  p.  IGO,  was,  in  effect, 
overruled  by  the  Lord  Chancellor  in  Trinity  Term,  1839. 
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